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407     .  •      9,  insert  say  instead  of  deny. 
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4^9     . .      8,  insert  are  instead  of  is. 
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YvKf^-mree  tolio  puges,  mciuding  me 
Propositions  appended  to  this  article.  The  Appendix  is 
shorty  containing  only  fifty-six  pages^  twenty  of  which  are 
occupied  by  an  essay  of  the  late  Mr.  Jeremy  Bentham's  on 
Registration.  The  subjects  above-mentioned^  however,  were 
included  in  the  Queries  originally  circulated  by  the  Commis^ 
sioners,  and  a  variety  of  opinions  concerning  them  are  to  be 
found  in  the  Appendix  to  •  the  first  Real  Property  Report. 
We  shall  refer  to  these  as  we  proceed. 

Tenures.  On  this  subject  the  first  question  to  be  considered 
is,  whether  it  be  advisable  to  retain  the  principle  of  law 
which  supposes  the  absolute  property  or  dominium  directum 
of  all  lands  to  be  vested  in  the  crown,  and  all  lands  in  the 
hands  of  a  subject  to  be  held  of  some  superior.     The  Com- 
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ART.  I.— THIRD  REAL  PROPERTY  REPORT. 


Copy  of  the  Third  Report  made  to  His  Majesttf  by  the  Com- 
missioners  appointed  to  inquire  into  the  Law  of  England 
respecting  Real  Property. 

W^  cannot  tempt  our  readers  by  promising  that  much  matter 
of  an  amusing  sort  will  be  found  in  .the  following  abstract 
of  this  Report^  but  those  who  may  make  an  exertion  to  follow 
us,  will  be  amply  repaid  in  the  end  by  tthe  quantity  of  sound 
practical  information  they  must  acquire. 

The  subjects  are — Tenures :  Contingent  Remainders : 
Future  Estates  and  Perpetuities;  Covenants;  and  a  Pe- 
riod of  Limitation  for.  the  Rights  of  the  Church.  The 
Report  consists  of  seventy-three  folio  pages,  including  the 
Propositions  appended  to  this  article.  The  Appendix  is 
short,  containing  only  fifty-six  pages,  twenty  of  which  are 
occupied  by  an  essay  of  the  late  Mr.  Jeremy  Bentham's  on 
Registration.  The  subjects  above-mentioned,  however,  were 
included  in  the  Queries  originally  circulated  by  the  Commis- 
sioners, and  a  variety  of  opinions  concerning  them  are  to  be 
found  in  the  Appendix  to  the  first  Real  Property  Report. 
We  shall  refer  to  these  as  we  proceed. 

Tenures.  On  this  subject  the  first  question  to  be  considered 
is,  whether  it  be  advisable  to  retain  the  principle  of  law 
which  supposes  the  absolute  property  or  dominium  directum 
of  all  lands  to  be  vested  in  the  crown,  and  all  lands  in  the 
hands  of  a  subject  to  be  held  of  some  superior.     The  Com- 
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missioners  think  that  this  principle  should  be  retained; 
stating,  at  the  same  time^  that  persons  of  great  learning  have 
proposed  that  it  should  be  abolished,  and  that  all  lands 
should  become  allodial.  We  are  not  informed  who  these 
persons  of  great  learning  are,  and  are  far  from  wishing  to 
impugn  their  authority ;  but,  judging  only  from  the  printed 
opinions,  we  should  infer  that  nine-tenths  at  least  of  the 
learning  of  the  bar  was  decidedly  opposed  to  the  abolition.  For 
instance,  Messrs.  Bell,  Sidebottom,  C.  Butler,  Turner,  Walters, 
Coote,  Morley,  Harrison,  and  Senior,  and  even  the  late  Mr. 
Humphreys,  are  opposed  to  it ;  two  or  three  only  adding,  by 
way  of  qualification,  to  their  reply :  "  unless  the  whole  law 
of  real  property  is  to  be  codified."  The  objections,  sufiiciently 
obvious,  are  thus  summed  up  in  the  Report: — 

'^  Some  few  inconveniences,  arising  from  the  principle  of 
t^nure^  still  remain ;  but  we  think  that  they  may  be  remedied 
by  specific  enactments.  Although  tenure,  which  was  intro- 
duced for  the  military  defence  of  the  kingdom,  has  long  sur- 
vived its  prinoipiil  object,  its  consequences  w  deeply  and 
extensively  pervade  the  whole  system  of  our  Law  of  Real 
Pr<qE)«rty,  that  the  abolition  of  it  would  be  an  innovation  too 
dangerotts  to  be  prudently  hazarded.  The  necessity  would 
immecUately  arise  of  providing  by  positive  enactment  for  all 
the  rules  deduced  from  tenure,  which  it  is  intended  to  preserve. 
Some  of  these,  notwithstanding  the  greatest  care,  would  pro- 
bably escape  attention ;  many  questions  would  arise  upon  the 
meaning  of  the  terms  in  which  the  existing  law  would  be 
declared,  and  all  the  dangers  and  evils  of  codification  would 
be  encountered  without  its  advantages."  ^ 

Amongst  the  tenural  inconveniences  alleged  to  remain,  that 
resulting  from  the  doctrine  of  Escheat  is  the  chief.^  In  case  of 
failure  of  heirs  it  is  often  found  extremely  difficult  to  ascertain 
the  lord  of  the  fee«  Litigation  ensues,  and  titles  by  escheat,  say 
the  Commisioners,  are  hardly  ever  reckoned  secure.  In  the 
first  Report  it  was  suggested,  that  the  heirs  general  should  be 

'  See  Mr.  Bellenden  Ker*s  exaroinatioti.  Appendix  to  first  R.  P.  Report,  p,  294. 
Mr.  Tyrrell  liai  stated  (App.  to  lit  RepI  p.  308)  that  far  from  being  desirable,  it 
ig  not  even  practicable,  to  abolish  the  principle  of  tenure. 

^  See  App.  to  Ut  R.  P.  Rep.  p.  113,  167,  examinations  of  Mr.  C.  Bntlcr  and 
Mr.^.J.Park. 
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lei  in  vhere  heirs  of  the  Uood  of  the  family  from  which  the 
hind  descended  should  fail ;  and  it  is  now  proposed  that,  in 
fidhure  of  heirs  and  devisees,  land  of  freehold  tenure,  unless 
where  a  quit  rent  is  actually  payable  to  some  person  as  imme<^ 
diate  lord,  shall  escheat  to  the  crown. 

"  The  loss  of  the  contingent  benefit  could  not  be  felt  by 
any  intermediate  lord.  The  chance  is  so  remote,  that  it  does 
not  admit  of  being  valued.  One  great  advantage  would  arise 
from  such  a  regulation, — that  the  property  escheating  to  the 
Crown  might  be  disposed  of  according  to  the  dictates  of 
natural  equity ;  and  a  portion  of  it  would  probably  be  given 
to  objects  for  whom  the  party  last  seised  was  morally  bound 
to  provide,  although  they  could  not  claim  as  his  heirs."  ^ 

It  is  still  uncertain  whether  equitable  estates  in  fee  simple 
are  subject  to  escheat,  and  whether,  when  a  lord  acquires 
land  by  escheat,^  it  is  not  subject  in  his  hands  to  the  trusts. 
Doubts  are  also  entertained  as  to  the  effects  of  escheat  upon 
trusts  of  terms  of  years,  so  far  as  those  trusts  are  for  the 
■benefit  of  the  inheritance. 

It  is  intended  to  remove  these  doubts  and  uncertainties  by 
declaring,  that  equitable  estates  in  fee  simple  shall  escheat, 
instead  of  the  trustee  becoming  entitled  to  the  beneficial 
interest;;  that  the  escheated  fee  shall  continue  liable  to  the 
trusts ;  and  that  terms  for.  years,  so  far  as  they  are  attendant 
on  the  inheritance,  shall  be  held  for  the  benefit  of  the  lord, 
i.  e»  (if  the  above  proposition  be  adopted,)  of  the  crown. 

Warranty,  another  incident  of  feuds,  is  condemned  in  totp. 
The  consideration  of  the  inconveniences  resulting  from  the 
feudal  maxim,  that  the  tenancy  of  the  freehold  must  always 
be  fiill,  is  postponed  to  the  second  division  of  the  Report ; 
but  a  hope  is  expressed  that,  by  means  of  the  above  sugges- 
tions and  those  to  which  we  shall  presently  come,  every  ad- 
vantage will  be  gained  to  the  Law  of  Real  Property  which 
could  be  expected  from  declaring  all  freehold  land  allodial. 

But  though  the  essential  principle  of  tenures  is  to  remain, 
their  variety  is  voted  an  unqualified  evil,  affording  no  facilities 

>  See  ThunnstoB  v,  AiUnnty  Gen.  1  Vera.  340. 

'  So  stated  by  Mr.  Butkr  notwithstaoding  the  cases  of  Burgess  v.  Wheate,  aod 
Middleton  v.  S^cer. 
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either  for  varying  the  modes  in  which  land  is  to  be  occupied^ 
or  for  enabling  the  owner  to  regulate  the  succession  to  it  or 
to  apportion  different  estates  or  interests  in  it^  according  to 
the  exigencies  of  society,  by  way  of  counterbalance  to  the 
long  list  of  bad  consequences  produced  by  it.  These  are 
well  stated,  and  must  be  regarded  as  the  principal  justifica- 
tion of  sundry  bold  propositions,  as  to  copyholds,  gavelkind, 
and  other  modes  of  holding,  which  succeed.  We  shall  there- 
fore copy  the  statement  at  length : 

"  The  first  which  presents  itself,  is  the  existence  of  dif- 
ferent systems  gf  law  to  be  administered  by  the  same  tribunals, 
for  different  portions  of  the  soil  of  the  same  country,  and  for 
different  interests  in  the  same  soil.  If  all  these  systems  could 
be  accurately  learned  and  remembered,  by  all  who  ought  to 
know  them,  much  time  must  be  wasted  which  might  be  use- 
fully employed.  But  where  the  complexity,  which  we  fear 
must  always  belong  to  the  science  of  law  in  a  civilized 
country,  is  wantonly  aggravated  by  the  admission  of  several 
concurring  systems,  serious  mischiefs  are  likely  to  arise  from 
the  ignorance  or  forgetfulness  of  practitioners,  and  even  of 
Judges,  however  carefully  selected. 

"  As  each  tenure  is  abolished,  a  great  mass  of  law  is  ex- 
tinguished;  no  new  law  is  introduced  to  create  fresh  doubts 
and  questions,  and  unmixed  benefit  is,  in  this  respect,  con- 
ferred on  the  community, 

"  Where,  as  in  France  before  the  revolution,  there  are 
distinct  codes  for  diflferent  provinces  with  ascertained  bounda- 
ries, the  lex  loci,  by  which  any  particular  portion  of  land  is 
governed,  must  always  be  well  known ;  but  in  England,  where 
there  are  sometimes  several  codes  in  the  same  parish,  and  the 
boundaries  of  land  held  under  different  tenures  are  frequently 
confounded,  a  very  serious  inconvenience  arises  from  igno- 
rance of  the  tenure  by  which  a  particular  piece  of  land  is 
held ;  mistakes  are  made  in  settlements,  purchases  and  wills, 
the  intentions  of  parties  are  defeated,  and  they  are  forced  into 
litigation. 

"  Another  evil,  which  has  often  presented  itself  to  us,  and 
which  has  long  been  seriously  felt,  is  the  difficulty  of  adapting 
measures,  meant  for  the  improvement  of  the  Law  of  Real 
Property,  to  the  various  existing  tenures. 
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"  The  Legislature,  at  dif!erent  periods,  intended  that  a 
judgment  creditor  should  be  allowed  to  take  half  the  land  of 
his  debtor  in  execution,  that  the  legal  and  equitable  estate 
should  unite  in  the  party  beneficially  interested,  and  that  a 
will  of  land  should  not  be  valid,  unless  attested  by  three 
witnesses* 

"  Yet  it  was  found,  without  being  foreseen,  that  none  of 
these  improvements  applied  to  copyhold  land,  and  they  have 
never  been  extended  to  it,  although  no  good  reason  can  be 
assigned  why  there  should  be  any  difierence  in  these  respects 
between  freehold  and  copyhold.  ^ 

"  We  ought  likewise  to  mention,  that  the  expenses  of 
transfer  are  often  greatly  increased  by  the  variety  of  tenures. 
The  same  field,  or  the  site  of  the  same  house,  is  sometimes 
partly  copyhold,  partly  freehold ;  before  the  purchase  can  be 
completed,  two  titles  are  to  be  examined,  and  two  sets  of 
assurances  to  be  executed. 

"  We  will  only  further  advert  to  the  nice  and  perplexing 
questions  of  law,  which  often  arise  from  the  same  words  being 
applied,  in  legal  instruments,  to  lands  held  by  different 
tenures.  Not  only  are  parties  thus  involved  in  litigation 
which  might  be  avoided,  but  discredit  is  brought  upon  the 
administration  of  justice." 

There  is  only  one  paragraph  which  we  have  any  inclina- 
tion to  cavil  at  here ;  the  one  marked  by  italics,  which  the 
Commissioners  have  such  a  fondness  for,  that  they  reproduce 
it,  still  more  strongly  worded,  in  a  subsequent  part  (p.  12)  of 
the  Report,  where,  in  winding  up  the  head  of  gavelkind,  it  is 
said,  "  Alterations  in  jurisprudence  must  always  be  proposed 
with  anxiety  when  they  introduce  new  Acts  admitting  of  con- 
trary constructions,  but  an  amendment  which  abrogates  an 
old  head  of  law,  and  introduces  no  new  one,  is  a  certain 
good."  Now  we  simply  beg  them  to  refer  to  their  own  re- 
marks, already  quoted,  on  the  proposed  abolition  of  the  great 
principle  of  tenure,  as  an  all-sufficient  answer  to  this ;  or,  if 
that  do  not  satisfy  them,  we  request  them  to  say  whether  the 
best  living  lawyer  would  undertake  to  trace  with  unerring 
certainty  all  the  ramifications  of  all  the  old  doctrines  of  our 
law.  If  not,  what  becomes  of  the  axiom  so  confidently  and 
repeatedly  laid  down  ? 
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The  9ub6tsting  tenures  are  then  enumerated: — 1.  Frankal- 
moign, and  by  divine  service.  2.  Grand  Serjeanty,  as  far  as 
honourdiile  services  are  concerned.  3*  Free  and  Common 
Socage.  4.  Socage,  subject  to  the  custom  of  Borough  Eng- 
lish. 5.  Socage^  subject  to  the  custom  of  gavelkind.  6.  An* 
cient  Demesne.     7.  Copyhold.     8.  Customary  Freehold.^ 

Frankalmoign  and  tenure  by  divine  service^  the  tenures  by 
which  land  is  usually  held  by  the  church,  produce  no  incon- 
venience ;  the  only  services  ever  rendered  being  a  certain  or 
uncertain  number  of  prayers  or  masses,  which  lords,  it  seems, 
are  not  very  eager  to  exact.  The  Commissioners  say,  that 
they  are  not  aware  of  any  question  having  arisen^  or  being 
likely  to  arise  on  these  tenures,  which  they  accordingly  |«x>- 
pose  to  retain.  They  think  also  that  Grand  Seijeanty  should 
be  preserved,  as  it  illustrates  the  antiquities  and  history  of 
the  country,  without  interfering  with  the  enjoyment  of  Ae 
land,  or  giving  rise  to  litigation. 

Free  and  common  socage  is  warmly  commended,  as  having 
all  the  advantages  of  die  allodial  ownership  with  the  single 
exception  of  escheat.  It  is  already  the  tenure  by  which  the 
great  bulk  of  real  property  in  England  is  held,  and  the  Com- 
missioners express  a  wish  that  it  could  be  made  the  only  one. 
All  the  other  species  above  enumerated,  are  wliolly  or  in  part 
condemned. 

Borough  English,  strictly  speaking,  is  nc^  a  tenure,  daough 
here  classified  as  such.  It  is  a  custom  according  to  which 
land  descends  to  the  younger  son  in  exdusion  of  the  otha: 
children,  and  there  are  instances  of  the  rule  extending  to 
collaterals  "  This  law  of  uUmw-gemture  {say  the  Commis- 
sioners, p.  8)  besides  the  general  objection  drawn  from  the 
difficulty  of  defining  the  local  boundaries  within  which  the 
Custom  prevails,  and  tlie  inconvenience  of  a  variety  of  laws,  it 
is  particulai*ly  objected  to  this  custom,  that  it  has  the  unfa- 
vourable tendency  of  giving  each  son  successively  an  expecta- 
tion of  the  inheritance,  and  that  it  is  more  difficult,  in  making 
out  titles,  to  prove  that  there  was  no  younger  son  than  that 
there  was  no  elder  son.     Borough  English,  therefore,  and  all 

*  A  Skfllch  of  die  Histiory  df  Real  Prdperty  in  Eflglaod,  nckfiog  leBore^  imH 
be  found  in  the  L.  M.  2d  vol.  p.  605,  et  seq. 
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odiar  local  cufitoms^  as  to  the  alienation  of  land  held  in 
burgage  or  B<Hr«ugh  Englishy  are  to  be  abolished.  G^TeUciad 
is  to  share  the  same  fate,  lor  some  appaiently  strong  aiMl  Ooa 
or  two  apparently  weak  reasons. 

rt  is  obvuNis  that  the  superiority  of  this  tenure  to  tenure 
in  dmralry  with  its  multiform  oppressions,  which  originally 
OMule  it  dear  to  Kentidi  men,  can  no  longer  be  relied  on  in 
fiurour  of  it ;  and  the  peculiarities  of  gavelkind  in  respect  of 
ceiMmiiy  writs  of  rights,  curtesy,  dower,  and  of  alienation,^ 
are  hardly  w<Rth  contending  for,  if  not  pocitiveiy  objeeti onit- 
Ue.  The  question,  therefore,  of  {»esenring  or  ab<^hiag  the 
tenure  may  be  fairiyeneugfa  stated,  as  it  is  stated  in  tfie 
report,  to  rest  upon  its  peculiar  rule  of  descent  But  it  is  fitf 
£rom  dear  thai  the  commissioners  hare  a  right  to  address 
their  opponents  in  this  manner:  **  If  any  persons  contend 
that  gavelkind  is  preferable  to  free  and  common  socage  as  iit 
now  subsists,  they  ought  to  argue  for  its  extension  over  the 
whole  realm,  for  there  is  nothing  in  the  situation  or  circum*- 
stances  ^f  the  <M>unty  of  Kent  which  renders  the  custom  pe*- 
culiarly  adapted  to  that  district"  Nothing  certainly  In  the 
soil  w  atmosphere^  hut  much,  we  take  it,  in  the  feelii^s,  asso- 
ciations,  and  even  domestic  arrangements  of  the  inhabitants, 
wUch  generally  come  under  tlie  denomination  of  "  circum- 
stances/' In  fact,  the  following  mode  of  arguing  the  ques- 
tion, taken  also  from  the  report,  may  lead  to  a  shrewd  suspi- 
«  cion  of  the  propriety  of  the  above  mode :  ^'  If  the  sulyect  were 
treated  on  political  ground,  two  questioas  present  themselves. 
1.  Rebus  ifUegrts,  Is  this  a  good  rule  of  descent?  S.  If 
not,  is  there  now  any  serious  objection  to  its  abolition  t** 

The  Commissioners  have  already  decided  that  primogeni- 
ture is  best  suited  to  our  political  institutions,  and  most  ad- 
vantageous to  agriculture;^  nor  is  it  now  necessary  to  reopen 
the  argument,  for  the  Commissioners  contend  that  the  gavel- 
kind rule  of  descent  has  neither  the  advantages  of  primpge- 
nitune  ttor  -of  equal  partibility,  as  it  leaves  the  daughters  «n- 

'  An  iriCant  may  alieii  by  feoffment  at  tlw  age  of  16. 

'  See  L.  M.  2d  vol.''  p.  636.  To  the  references  there  given,  niay  be  added 
Cfaaptal's  Chimie  de  t'Agncttltttfe  ',  and  the  Frendi  editton  of  Smith's  H'eaHh^f 
Nations,  by  Garnier. 
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provided  for.^  But,  independently  of  political  considerations, 
there  are  said  to  be  mischiefs  attending  this  mode  of  descent 
sufficient  to  justify  its  abolition*  Most  of  these  resolve  them- 
selves into  the  difficulty  experienced  in  disposing  of  or  deal- 
ing with  the  property.  In  France  and  other  countries,  where 
the  law  of  partibility  prevails,  a  power  is  given  to  sell  or 
divide  the  estate  on  the  death  of  the  ancestor;  but  no  sale, 
nor  complete  partition,  nor  even  valid  lease,  of  a  gavelkind 
estate  can  be  made  until  the  youngest  son  attains  the  proper 
age  to  execute  a  conveyance,  and  the  family,  in  the  interim, 
may  be  scattered  over  every  quarter  of  the  globe.  The  fol- 
lowing extract  will  show  the  manner  in  which  titles  are  com- 
pKcated  by  the  operation  of  the  rule: — 

"  One  case,"  say  the  Commissioners,  was  stated  to  us,  "  ill 
which,  in  order  to  clear  an  estate  of  all  doubts  about  the  title. 
It  was  necessary  to  have  about  forty  persons  vouched  in  a 
recovery,  the  estate  being  split  among  forty  heirs.  ^  A  con- 
veyancer of  the  first  eminence,  to  a  question  respecting  the 
oper£)^ion  of  the  custom  of  gavelkind,  answered,  *  I  have 
more  than  once  had  titles  before  me,  in  which  it  was  almost 
impossible  to  ascertain  with  accuracy  how  far  the  estate  was 
divided.  I  know  it  did  not  come  to  half  a  seventy-second  in 
one  instance,  and  it  was  amazingly  complicated.  I  have  had 
several  times  great  difficulty  in  deducing  the  title,  on  account 
of  the  subdivisions  of  the  estate.^  I  had  one  instance,  in 
which  there  were  twenty-nine  parties  interested  in  property 
that  was  not  worth  above  300^.'  "^ 

It  is  also  stated  by  Mr.  Bell,  *  and  confirmed  by  indisputa- 
ble authority,  that  there  is  a  growing  danger  of  questions 
arising  as  to  what  lands  are  exempt  firom  the  custom,  and 
that,  on  a  purchase  of  land  in  Kent,  there  is  an  additional 
expense  in  ascertaining  the  fact.     Many  palliatives  have  been 

^  This  is  the  opinion  of  the  late  Mr.  Humphreys,  1st  Rep.  App.  p.  253. 

"^  The  inconvenience  of  this  subdivision  in  the  case  of  trusts  is  particularly  dwelt 
upon.    See  Mr.  Tyrrell's  Answers,  1st  Rep.  App.  p.  308. 

^  See  Appendix  to  1st  Report,  p.  270.    Examination  of  A.  R.  Sidebottom,  Esq. 

*  App.  to  1st  Rep.  p.  228.  Mr.  Bell  had  recently  purchased  several  estates  in 
Kent;  and  see  Mr.  Butler's  Ex.  p.  113,  and  Mr.'Sidebottom'si  p.  271;  but^see 
Mr.  VS^alter's  Ex.  p.  366,  co7itro. 
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proposed;  as  that  trust  estates  should  descend  to  the  eldest 
son,  or  that  one  of  the  co-heirs  should  be  empowered  to 
convey  the  whole  interest,  and  that  a  power  should  be  given 
to  every  tenant  in  fee  to  disgavel  his  land  by  an  instrument 
enrolled.  But  there  are  insuperable  objections  to  each  of  these 
schemes.  The  proposed  power,  indeed,  would  clearly  intro- 
duce a  new  element  of  uncertainty ;  so  that  a  total  and  simul- 
taneous abolition  has  been  resolved  upon.  The  two  principal 
objectors,  whose  names  we  are  now  able  to  recall,  are  Mr, 
Walters  and  Mr*  Senior^  both  undoubtedly  authorities  of 
weight.  Their  opposition  appears  to  be  mainly  grounded  on 
a  belief  that  the  gavelkind  rule  of  descent,  though  far  from 
perfect,  distributes  the  property  with  less  injustice  than  the 
law  of  primogeniture.  The  predilection  of  the  inhabitants  of 
Kent  for  gavelkind  has  been  also  confidently  urged,  and  its 
\ery  existence  as  confiderilly  denied  by  many  distinguished 
practitioners.  That  the  aristocracy  of  Kent  uiiiformly  pre- 
vent the  operation  of  the  law  by  means  of  wills  and  settle- 
ments, seems  generally  agreed;  and  the  late  Mr.  Butler,  who 
must  have  had  as  much  experience  as  most  men  in  such  mat- 
ters, asserts  that  he  never  knew  an  instance  in  which  a  person 
appeared  to  him  to  feel  a  partiality  for  gavelkind.  This  Re- 
port will  probably  soon  bring  the  question  of  partiality  or  in- 
difference to  the  test ;  for,  if  the  predilection  exists,  we  shall 
soon  find  the  members  for  Kent  speaking,  and  the  landholders 
of  Kent  petitioning,  against  the  proposition.  Our  own  opinion 
on  the  subject  is  pretty  nearly  that  of  our  old  adversary,  Mr. 
Humphreys,  who  thought  that,  on  the  whole,  disgavelling 
the  county  would  do  good,  but  was  not  inclined  to  insist  upon 
it,  provided  the  inhabitants  of  Kent  "  came  with  boughs  in 
their  hands  as  at  the  time  of  the  conquest."  ^ 

Ancient  Demesne. — The  Very  first  sentence  upon  this 
tenure  affords  a  strong  argument  against  it :  "  There  is  great 
confusion  in  the  law  books  respecting  this  tenure."  The  pe- 
culiarities attached  to  it  are  also  strikingly  objectionable,  the 
tenants  being  obliged  to  sue  and  be  sued  in  the  Lords  Court 
in  all  actions  respecting  their  tenements,  and  exempted  from 

>  First  Bep,  v4pp.  p.  253^  ^ 
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serving  on  juries  elsewhere,  and  from  paying  toll  in  any 
part  of  England.  From  the  first  of  these  pririleges  or  obli- 
gations it  results,  that  fines  and  recoveries  suffered  in  the  coot* 
mon  muiner  are  liable  to  be  invalidated,  on  its  subsequently 
appearing  that  die  land  is  ancient  demesne.  This  inconve* 
nienoe  was  obviated  by  a  su^estion  in  a  former  Report,  since 
inoorporated  in  the  fines  and  recovery  bill;  bat  the  Com^ 
missioners  now  think  it  best  to  abolish  the  tenure,  with  ail  its 
incidents,  at  onoe,  reserving  ail  hts  present  rents,  fines,  and 
services  to  the  lord.  They  see  no  pretence  fi>r  the  alx>ve 
exemptions,  and  as,  in  ancient  diemesne,  there  are  no  subdi- 
vided «nd  conflicting  interests  in  the  soil,  no  practical  diifi*- 
culty  presents  itself.  This  suggestion  is  almost  universally 
approved. 

Copyhoids. — **  We  now  come  to  a  tenure  attended  with 
evils  much  more  serious  tiban  any  we  have  before  descriiMMl, 
and  which  admit,  we  fear,  only  of  partial,  slow,  and  unoertaia 
remedies.'*  After  a  brief  sketch  of  its  origin,^  the  ConuBtch 
sioners  proceed  to  a  formal  recapitulatioa  of  its  advantages 
and  disadvantages,  dirough  which  we  shall  endeavour  to 
{(^low  them.  They  begin  with  the  disadvanta^s.  The  first 
arises  from  the  multiplicity  and  uncertainty  of  customs  in  dif- 
ferent manors,  each  of  which  is  said  to  have  a  system  of  laws 
to  itself,  '^  to  be  sought  in  oral  tradition,  or  in  the  Court 
Rolls  or  proceedings  of  die  Customary  Court,  kept  often  by 
ignorant  and  negligent  stewards."  As  these  customs  relate, 
not  merely  to  the  creation  and  transmission  of  estates,  but  to 
dower,  curtesy,  descent,  the  right  to  timber  and  minerals^ 
and  indeed  to  almost  every  conceivable  incident  to  landed 
property,  the  inconvenience  is  necessarily  great.  A  second 
disadvantage  is  the  frequent  intermixture  of  copyhold  and 
freehold  lands,  and  tifte  difiiculty  of  identifying  them*  Yet, 
if  the  owner,  mis^taking  the  tasiure,  exercise  a  fi?eehold  right 
upon  copyhold  land,  such  land  is  forfeited  to  the  knrd«  who 
may  seiee  it  upon  proving  it  to  be  copyhold.  Upon  a  sale^ 
therefore,  it  is  an  insuperable  objection  that  the  vendor  can- 
not point  out  with  certainty  vdisit  part  of  the  estale  is  freehold 

*  Seo  a  Sketch  of  the  origia  of  CopyhoKb,  L.  M*  2d  vol.  p.  606. 
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and  what  copyhold.  A  third  and  certainly  the  greatest  evil 
arises  from  the  check  to  improvement  occasioned  by  the  con- 
fficting  rights  of  lord  and  tenant.  In  some  manors,  the 
tenants  are  entitled  to  cut  timber  and  open  miAes;  in  others, 
die  lord  may  enter  for  that  purpose ;  but  generally,  it  is  said, 
although  the  timber  and  minerals  are  his  property,  he  cannot 
take  them  without  the  tenant's  license;  so  that,  without  a 
iqiecial  agreement,  they  axe  of  no  use  to  either.  The  conse-* 
quence  of  the  law  respecting  timber  is,  that  very  little  is  per- 
mitted to  grow.  The  saying,  that  **  the  oak  scorns  to  grow 
except  on  free  land," doubtless  originated  in  this  circumstance; 
and  it  is  certain,  add  the  Ccmimissioners,  that  in  Snssex  and 
in  other  parts  of  England,  the  bounciaries  of  copyholds  may 
be  traced  by  the  entire  absence  of  trees  on  one  side  of  a  line 
and  their  luxuriant  growth  on  die  other.  Minerals  will  re- 
main in  4UUu  quo^  unimpaired  by  time  or  neglect,  but  a  good 
deal  of  litigation  is  founded  on  disputed  claims  to  them. 
Fourthly,  the  fines  due  to  the  lord  on  descent  and  alienation, 
being  usually  computed  with  reference  to  the  improved  value 
of  the  land,  tend,  like  tidies,  to  discourage  agriculture,  and, 
worse  than  tithes,  to  prevent  the  erection  of  buildings.  The 
Commissioners  have  some  just  remarks  on  this  subject: 

"  The  land  remainiiig  unimproved,  no  benefit  accrues  to 
the  lord.  It  may  be  observed,  that  wherever  there  is  a  sub- 
division of  the  right  to  the  profits  of  the  same  land  between 
difierent  individuals,  although  the  parts  are  necessarily  equal 
to  the  whole  in  legal  interest,  they  are  by  no  means  so  in 
actual  value.  With  respect  to  copyholds,  the  benefit  accru- 
ing to  the  lord  from  his  rights  over  the  copyhold  tenement, 
bears  no  proportion  to  the  injury  they  occasion  to  the  tenant; 
and  a  change  of  the  tenure,  whenever  it  can  be  effected,  will 
Ibe  for  the  benefit  of  both." 

Jf^  necessity  of  a  .license  to  enable  a  copyholder  to  lease 
fer  more  than  a  year,  is  another  fruitful  source  of  embarrass- 
ment; particularly  as  the  lord  may  have  an  estate  for  life  only, 
and  iJie  license  determines  with  his  interest.  The  list  of 
grievances  concludes  by  the  mention  of  Steward's  Fees,  which 
are  said  to  form  a  heavy  burtheot  and  of  heriots,  which,  how- 
ever, are  not  confined  to  this  descriptioA  of  property.    There 
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are  some  counter-balancing  advantages,  but  they  may  all  be 
classified  under  two   heads :  advantages  which  copyholders 
ought  not  to  enjoy,  as  the  exemption  of  their  lands  from  lia- 
bility for  their  debts ;  and  advantages  which  the  Commissioners 
have  already  proposed,  or  are  about  to  propose,  extending  to 
all  other  descriptions  of  proprietors.     Foremost  among  the 
latter,  stands  the  publicity  attendant  on  all  dealings  with  the 
land.     "  A  real  superiority  now  belongs  to  copyholds  from 
surrenders  and  admissions  appearing  on  the   Court  Rolls, 
whereby  all  danger  of  the  suppression  of  deeds  afiectiiig  the 
legal  title  is  prevented,  outstanding  terms  are  not  wanted,  and 
the  land  is  held  by  one  simple  and  nptorioiis  title.     But  when 
a  general  register  shall  have  been  established,  we  anticipate 
that  the  same  advantages  will  be  enjoyed  as  to  all  the  land  in 
the  kingdom."    As  the  Commissioners'  testimony  may  be  re* 
garded  with  some  suspicion  on  this  subject,  we  think  it  pru^ 
dent  to  add,  that  almost  all  the  gentlemen  examined  coftcur 
in  thinking  the  publicity  of  copyhold  assurances  a  benefit.^ 
Other  advantages  about  to  be  rendered  general  are — thepowet 
enjoyed  by  copyholders  in  most  manors  ofclaiming  without  any 
impediment  from  dower,  the  wife  being  dowable  only  of  lands 
of  which  the  husband  dies  seised ;  and  the  greater  security  of 
contingent  remainders,  which  cannot  be  destroyed  by  the  de- 
struction of  the  particular  copyhold  estate.     On  the  whole, 
therefore,  it  seems  clear  that  the  abolition  of  copyhold  tenure 
is   desirable,  and  of  that  opinion  are  Messrs.   Sidebottom, 
Ker,  Walters,  Morley,  Coote,  Butler,  Park,  and  Senior.     Mr. 
Justice  Taunton  and  Mr.  Serjeant  Peake,  with  some  few  other 
practitioners,  are  opposed  to  it.;  and  Mr.  Bell  and  Sir  James 
Graham  think  that  the  affording  additional  facilities  for,  and 
cheapening  the  process  of,  enfranchisement,  is  the  utmost  that 
Can  be  done  without  interfering  too  greatly  with  vested-rights. 
This  also  is  the  conclusion  arrived  dt  in  the  Report: 

"  Having  thus  explained  the  xeasons  why  it  appears  lo  us 
so  expedient  that  copyhold  tenure  should  be  changed  into 

^  See  amongst  others,  the  examination  of  Mr.  Cpote,  one  of  the  earliest  opponents 
of  Registration. — App.  to  1st  Rep.,  p.  d38.  "  All  who  are  acquainted  with  these 
ienures,  praise  the  cheapness  and  simplicity  of  transfer,  and  the  security  of  title 
derived  from  the  Cxiurt  Rolls."  (Communication  from  the  Right  Hon.  Sir  James 
Graham.— App.  to  3d.  Rep.  p.  5.) 
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common  socage,  we  are  obliged  to  confess  that,  after  deep  de- 
liberation, we  have  not  been  able  to  discover  any  means  of 
speedily  attaining  so  desirable  an  object.  In  examining  the 
different  cases  to  be  provided  for,  we  have  found  the  difficulties 
great  in  proportion  as  the  necessity  for  the  change  is  urgent. 

*'  We  have  been  obliged  to  reject  all  the  plans  suggested  to 
us  for  the  compulsory  abolition  of  copyhold  tenure,  and  we 
consider  it  unnecessary  to  discuss  them  in  detail.  It  appears 
to  us  that  they  would  either  work  injustice,  or  that  they  would 
introduce  complicated,  expensive,  and  inefficient  machinery 
for  adjusting  the  claims  of  the  lord  and  tenant.  These  vary 
so  much  accoifding  to  the  customs  of  difierent  manors,  that  no 
general  rule  can  be  laid  down  respecting  them,  and  copyhold 
tenements  being  generally  of  small  value,  they  could  not 
afford  the  expense  of  the  appointment,  of  commissioners  to 
regulate  the  terms  of  enfranchisement,  or  the  expense  of  a 
trial  by  jury  to  ascertain  the  amount  of  compensation. 

^^  In  the  few  instances  in  which  the  fine  is  certain,  and  the 
tenant  is  entitled  to  the  timber  and  minerals,  and  privileged  to 
commit  waste,  it  might  be  easy  to  lay  down  a  rule  by  which 
the  fine  might  be  converted  into  a  periodical  payment,  charged 
on  the  tenement  as  a  rent ;  but,  in  general,  there  could  not  be 
a  just  compulsory  enfiranchisement  without  a  specific  and  par- 
ticular valuation  of  each  tenement,  and  of  the  lord's  interest 
in  it. 

**  It  must  likewise  be  recollected,  when  compulsory  enfiran« 
chisement  is  considered,  that  the  pecuniary  circumstances  of 
many  individuals  may  render  the  advance  of  money  highly 
inconvenient.;  that  a  portion  of  the  tenement  to  be  allotted  to 
the  lord  by  way  of  compensation  would  generally  be  too 
minute  to  be  of  any  value ;  and  that  there  would  be  great  diffi- 
culty in  apportioning  compensation  among  all  who,  in  posses- 
sion  or  remainder,  might  be  entitled  to  share  it,  and  in  secur- 
ing small  sums  to  meet  future  contingent  interests. 

^^  All  that  we  deem  practicable,  and  can  recommend,  is  to 
give  facilities  to  voluntary  enfiranchisement  where  there  are 
particular  estates  in  the  manor  or  in  the  copyhold  tenement, 
and  to  introduce  certain  improvements  in  the  law  relating  to 
copyholds  while  they  continue  to  exist. 

^'  Enfiranchisement,  we  think,  must  in  all  cases  remain  a 
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voluntary  ptoceeding,  to  be  accomplished  by  a  contract  of  the 
lord  and  the  tenant.  But  at  present  no  enfranchisement  can 
be  effected,  unless  both  parties  are  entitled  to  the  fee  simple ; 
and  enfranchisement  has  no  doubt  been  much  impeded  by  this 
difficulty." 

It  appears  froin  the  queries  and  answers  that  the  principal 
plan  contemplated  was,  the  compulsory  commutation  of  the 
lord's  rights  by  a  fixed  annual  quit  rent  to  be  charged  on  the 
land.  The  particular  propositions  for  facilitating  enfranchise- 
ment, will  be  found  at  the  end  of  this  article.  It  will  there 
be  seen  (Prop.  ^)  thattlie  interests  of  the  church  are  guarded 
with  peculiar  care ;  and  that,  besides  suggesting  means  for 
getting  rid  of  all  existing  copyholds,  the  Commissioners  pro* 
pose  to  forbid  the  creation  of  any  estates  of  thie  same  nature 
again.^  Many  wise  suggestions  for  mitigating  the  inconveni- 
ences  of  the  tenure  succeed.^  Thus,  peculiar  customs  as  to 
descent,  curtesy,  and  dower,  are  to  cease ;  wills  of  copyhold 
are  to  be  made  with  the  same  formalities  as  wills  of  freehold 
land  If  the  copyholder  is  to  have-  the  power  of  leasing  for 
twenty-one  years  at  rack  rent  without  a  license ;  and  heriots 
are  to  be  converted  into  a  right  to  a  sum  certain.  We  regret 
to  say  that  it  has  been  deemed  impossible  to  interfere  with 
the  rights  of  the  lord  and  tenant  as  to  timber  and  minerals, 
for,  it  is  to  be  presumed,  the  same  reasons  which  induced  the 
Commissioners  to  reject  the  commutation  plan  above  men- 
tioned. ^*  It  can  only  be  hoped/'  they  add,  '^  that  such  an 
irremediable  evil  of  the  tenure  will  induce  the  parties  to  avail 
themselves  of  the  new  means  furnished  to  them  of  putting  an 
end  to  it." 

Customary  Freehold. — This  is  a  base  tenure,  partaking,  to 
a  great  degree,  of  the  nature  of  copyhold.  The  attention  of 
the  Commissioners  appears  to  have  been  most  particularly 
called  to  it  by  a  communication  from  Sir  James  Graham  (the 
first  Lord  of  the  Admiralty),  who  states  that,  in  his  own 
county  of  Cumberland  almost  every  parish  contains  custom 

'  One  gentleman  (Mr.  Partington)  recommends  the  extension  of  the  power  vested 
by  the  customs  of  some  manors  in  the  lord,  of  granting  portions  of  the  waste  to  be 
held  by  copy. 
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marjr  lands,  wA  tfaat^  besides  tli^  inconveniences  which  the 
owners  share  with  copyholders,  they  are  subjected  to  a  very 
grievons  one  from  never  having  had  the  power  of  devising 
extended  to  them.^  The  statute  of  Wills  was  held  not  to 
extend  to  copyholds,  and  the  statute  55  Geo.  3,  c.  19,  s.  2, 
passed  to  remove  certain  diflScuIties  in  the  disposition  of 
copyholds  by  will,  is  limited  to  cases  where  custom  sanctions 
a  devise.  In  those  manors,  therefore,  (and  there  are  many) 
where  no  such  custom  exists,  the  customary  tenants  ar^  driven 
to  the  same  description  of  tortuous,  expensive  and  dangerous 
contrivances  which  were  resorted  to  by  proprietors  at  large 
before  wills  were  duly  sanctioned  by  law. 

The  foUoMring  description  of  the  process  is  given  by  Sir 
James  Graham. 

"  A  customary  tenant,  therefore,  wishing  to  devise  his  estate,  or 
to  divide  it  among  his  children,  is  driven  by  the  law  to  a  subtle 
subterfuge :  in  his  own  life-time  he  makes  an  absolute  surrender 
of  bis  customary  estate  to  a  tenant  in  trust ;  from  this  trustee  he 
receives  a  declaration  of  trust  to  the  uses  of  the  will,  which  is 
made  in  conformity;  and  the  will  once  made  cannot  be  revoked,' 
because  the  deeds  cannot  be  cancelled :  here,  then,  is  an  expensive 
and  onerous  process ;  two  deeds  superadded  to  a  will,  and  an 
absolute  irrevocable  surrender  of  the  estate  in  the  life-time  of  its 
owner,  required  by  law  for  the  completion  of  a  title  to  exercise  the 
ordinary  rights  of  property,  of  which  the  power  of  disposal  after 
death  is  always  the  consummation  which  man  most  ardently  desires. 

^'  But  the  evil  does  not  end  with  the  life  of  the  customary  tenant ; 
a  third  deed  is  required  before  the  devise  can  take  effect:  the 
tenant  in  trust,  who  is  in  absolute  possession,  must  surrender  to 
the  uses  of  the  will ;  if  he  be  honest,  he  dbes  this,  and  the  object  of 
the  testator  is  obtained  by  a  circuitous  and  expensive  course ;  if  he 
be  fVaudulent  he  refuses  to  surrender,  and  he  can  only  be  evicted 
from  his  colourable  title  by  a  suit  in  equity,  a  remedy  usually  con- 
sidered too  costly  for  the  poor  and  too  tardy  for  the  aged« 

"  I  know  a  case  where  the  trustee  died  before  the  conveyance 
was  executed :  his  eldest  son  was  insane,  but  at  length  died  also, 
leaving  a  brother,  who  had  been  absent  many  years  abroad,  whose 
place  of  residence  could  not  be  ascertained ;  tlie  name  of  the  ori- 

*  Sir  Jaiues  Graham  hrought  in  a  bill  to  remedy  this  evil  in  182B«bot,  at  the 
request  of  the  law  ofiieers,  left  the  matter  to  the  CoromissioDers. 

'  The  declaration  of  trust,  it  is  subsequently  shown,  is  general ;  the  particular 
trusts  ait  declarwi  by  the  viU»  which  may  of  cmuse  be  ftltsitd. 


^ 


16  Third  Real  Propertff  Report. 

ginal  trustee  remained  on  the  Court  Rolls ;  the  property  for  years 
could  not  be  sold,  to  the  irreparable  injury  of  the  devisees,  until  at 
last,  by  pure  accident,  it  was  discovered  that  the  representative  of 
the  trustee  was  a  mariner  living  in  the  West  Indies," — Appendix  to 
Third  Report^  p.  3. 

The  Commissioners  admit  the  complaint  to  be  well  founded, 
and  promise  to  comprise  customary  lands  in  their  regulations 
as  to  devises  in  general.  The  tenure  is  expressly  included  in 
the  propositions  relating  to  copyholds* 

Contingent  Remainders.' — This  head  is  prefaced  by  an 
historical  sketch  of  remainders.  We  shall  content  ourselves 
with  a  few  sentences^  for  it  is  not  likely  that  any  persons  will 
interest  themselves  in  this  portion  of  the  Report  who  are  not 
acquainted  with  the  nature  of  a  remainder  already*  Besides, 
we  explained  the  origin  of  contingent  and  future  interests  in 
land  in  our  review  of  the  First  Report.^ 

According  to  Sir  Edward  Coke,  a  remainder  is  the  remnant 
of  an  estate  in  lands  or  tenements  expectant  upon  a  particular 
estate,  created  together  with  the  same  at  one  time ;  and,  it 
may  be  added,  it  is  so  connected  with  the  particular  estate, 
that,  unless  it  can  take  effect  when  the  particular  estate  deter- 
mines, it  is  void,^  From  this  connection  the  principal  hard- 
ship relating  to  contingent  remainders  results.  If  by  any 
means  the  particular  estate  be  determined  before  the  occur- 
rence of  the  contingency,  the  right  of  the  contingent  remain- 
der-man is  gone.  For  instance,  in  the  familiar  case  of  a 
feoffment  to  A,  for  life,  with  remainder  to  the  right  heirs  of 
B*j  the  remainder  is  contingent  until  B.'s  death,  because,  so 
long  as  he  is  alive,  there  can  be  no  person  answering  the 
legal  description  of  his  heir.  If,  therefore,  A.  by  any  tortious 
act  (as  by  feofiinent,  fine,  or  recovery)  were  to  forfeit  his  life 
estate  during  the  life-time  of  B.,  there  would  be  no  particular 
estate  remaining  to  support  the  contingent  remainder,  and  B.'s 
right  heirs  would  lose  the  property  without  any  fault  of  their 
own,  and  probably  in  direct  contravention  of  the  grantor's 
wishes,  who  would  never  think  of  conferring  such  a  power 
(a  power  of  doing  evil  without  any  compensating  good)  unless 
it  were  fairly  forced  upon  him  by  the  law.     The  absurdity  of 

1  L.  M.  vol.  ii.  p.  614  and  626.  '  Third  Report,  p.  23. 
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this  doctrine  is  so  manifest^  that  courts  of  equity  have  uni- 
formly refused  to  sanction  it.  It  was  early  settled,  say  the 
Commissioners^  that  such  (equitable)  interests  are  not  capable 
of  being  destroyed  by  the  act  of  the  owners  of  the  preceding 
estate;  and  it  is  also  justly  remarked  in  the  Report  that ''  the 
artificial  practice  of  limiting  estates  to  trustees  for  preserving 
contingent  remainders,  by  which  instruments  are  rendered 
unintelligible  to  unprofessional  persons,  shows,  in  a  remark- 
able manner,  the  opposition  between  the  rule  of  law  and  the 
convenience  of  mankind."  In  1783  the  late  Mr,  Shadweli 
(the  father  of  the  present  Vice-Chancellor)  prepared  a  bill  to 
preserve  contingent  remainders  against  the  tortious  acts  of  the 
tenant  for  life,  but,  for  some  unknown  reason,  it  was  dropped. 
The  Commissioners  propose  to  go  a  little  further,  and  enact, 
^'  that  a  contingent  remainder,  where  the  particular  estate 
may  determine  before  the  period  of  the  vesting  of  the  remain- 
der lias  arrived,  shall  take  effect  as  if  it  had  originally  been  a 
fliture  estate  (becoming,  in  that  case,  liable  to  the  rules  pre- 
scribed for  restraining  perpetuities),  and  that  the  union  of  the 
particular  estate,  and  the  next  immediate  estate  in  remainder^ 
shall  not  have  the  effect  of  destroying  it."  This  amendment 
draws  after  it  the  necessity  of  providing  for  the  disposition  of 
the  profits  arising  between  the  determination  of  the  particular 
estate  and  the  happening  of  the  contingency. 

^*  There  are  two  modes  of  providing  for  this  event ;  the 
one,  to  give  them  by  way  of  resulting  use  to  the  grantor,  or 
bis  heirs,  or  persons  deriving  title  through  him;  and  the 
other,  to  give  them  to  the  person  entitled  tp  the  first  vested 
estate.  We  prefer  the  latter  mode ;  for,  generally  speaking, 
a  settled  estate  is  wholly  withdrawn,  or  separated  from  the 
remaining  unsettled  estates,  so  as  not  to  leave  any  ground  for 
supposing  that  the  settlor  meant  any  interest  in  it  to  remain 
undisposed  of."  There  is  also  a  third  mode:  the  profits 
might  be  left  to  accumulate  for  the  benefit  of  the  contingent 
remainder-man ;  but  we  think  the  mode  adopted  the  prefer- 
able one. 

It  is  another  rule  of  law  that  a  contingent  remainder  limited 
to  several  individuals,  as  a  class,  vests  in  those  only  who  are 
in  existence  at  the  determination  of  the  particular  estate,  to 

VOL.  viii.  c 
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the  exclusion  of  others  who  may  come  into  existence  after-* 
wards.     The  following  illustrations  are  given  in  the  Report : 

'*  Thus,  where  an  estate  was  devised  to  J,  H.  for  life,  and 
after  his  decease,  to  all  the  children  of  S.  M.  *  begotten,  and 
to  be  begotten,*  it  was  held,  that  it  vested  in  five  children, 
who  were  bom  in  the  life-time  of  J*  H.,  and  that  four  others, 
who  were  born  after  his  decease,  were  excluded ;  although^ 
in  the  same  will,  another  estate  devised  to  the  children  of 
S.  M.  in  the  very  same  words,  (but  without  any  previous  life 
estate,)  vested  in  all  the  nine  children.  The  ground  of  the 
distinction  was,  that  the  latter  gift  took  efiect  a&  an  executory 
devise,  which  the  former  could  not,  because  (as  it  was  held)  it 
might  take  effect  as  a  contingent  remainder ;  and  the  maxim 
of  law  is  (as  already  stated)  that  what  may  take  effect  as  a 
contingent  remainder,  shall  never  be  an  executory  devise. 
Other  cases,  involving  similar  hardship,  have  not  unfrequently 
occurred  in  practice.  The  same  consequence  might  arise 
upon  a  devise  in  favour  of  grandchildren,  nephews  or  brothers, 
or  even  classes  of  persons  still  more  indefinite  or  numerous. 
A  case  did  occur  in  Lord  Mansfield's  time,  in  which  a  con- 
tingent remainder  took  effect  in  favour  of  twenty-one  grand- 
children, because  (as  his  lordship  laid  it  down)  they  were  all 
in  existence." 

A  distinction  such  as  this,  the  effect  of  a  purely  technical 
construction,  ought  certainly  to  be  done  away  with,  and  the 
Commissioners,  inclining  towards  the  reasonableness  of  the 
rule  adopted  with  regard  to  executory  devises,  propose  that 
after-born  children  shall  be  let  in.* 

No  contingent  remainder  is  transferable  at  law,  except  by 
a  fine;  and  the  mode  in  which  a  fine  operates  as  a  transfer  is 
said  to  be  scarcely  well  settled.  The  reasons  for  this  restric- 
tion are  involved  in  doubt,  and  the  Commissioners  content 
themselves  with  declaring  those  that  h«ve  been  suggested 
technical  and  unsatisfactory.  "  It  is  sufficient  to  say,  that  a 
restraint  upon  alienation  at  law,  when  no  principle  of  reason 
or  policy  can  be  adduced  to  justify  it,  and  where  no  corre- 
sponding restraint  exists  in  equity,  is  a  defect  in  the  law  which 
it  must  be  both  desirable  and  safe  to  remedy;  and  we  there- 

*  See  post,  p.  64. 
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fore  propose  an  enactment  which  shall  have  the  eflfect  of  ren- 
dering contingent  remainders,  and  other  contingent  interests, 
transferable  at  law,  with  the  exception  we  have  mentioned. 
This,  we  are  aware,  would  extend  to  many  new  cases,  the 
uncertainty  of  titles,  which  already  exists  as  to  all  cases  of 
vested  estates  not  in  possession;  and  we  should  therefore 
hesitate  to  recommend  its  adoption,  unless  a  general  register 
were  established,  which  would  remove  the  danger  altogether.*' 
The  exception  above  alluded  to  may  be  seen  in  the  Proposi- 
tion.^ In  the  present  state  of  the  general  register  question, 
the  expediency  of  making  new  propositions  depend  upon  it 
may  well  be  doubted. 

Freeholds  to  commence  in  future. — The  common  law  did 
not  permit  an  estate  of  freehold,  not  preceded  by  a  particular 
estate  and  taking  effect  on  its  determination,  to  be  created  in 
fulturo.  The  conveyance  of  an  estate  to  B.  for  life,  or  in  fee, 
to  take  effect  after  the  death  of  A.,  was  absolutely  void  by  the 
common  law.  In  this  case  again  opinions  are  said  to  difier 
as  to  the  ground  to  which  the  rule  of  law  is  to  be  referred ; 
nor  is  it  worth  speculating  about.  Suffice  it  to  say,  that  it 
did  not  apply  to  incorporeal  hereditaments — did  not  prevail 
in  the  system  of  uses — has  not  been  followed  in  equity — and 
that  even  courts  of  law,  as  the  commissioners  assure  us,  have 
felt  the  inconvenience  of  their  own  rule  so  strongly  as  to  have 
repeatedly  resorted  to  astute  contrivances  to  evade  its  opera* 
tion. 

It  is  therefore  proposed  to  enact,  that  estates  of  freehold 
may  be  conveyed  or  created  to  commence  at  a  future  time, 
whether  certain  or  uncertain. 

Springing  and  Shifting  Use8\  and  Executory  Devices. — 
These  are  modes  of  doing,  under  the  statutes  of  uses  and 
wills,  much  that  common  law  conveyances  were  unequal  to ; 
as  limiting  a  fee  upon  a  fee,  and  creating  future  and  con- 
tingent estates  without  particular  estates  to  support  them  and 
consequently  without  incurring  the  risks  to  which,  as  above 
mentioned,  contingent  remaindermen  are  liable.     They  are 

'  Post,  p.  64. 
C2 
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found  useful  in  practice,  and  by  their  pliability  (if  it  may  be 
so  expressed)  are  adapted  to  every  kind  of  provision  which 
can  be  required  in  a  family  arrangement.  "  At  present,  how- 
ever, (continue  the  Commissioners,)  estates  and  interests  arising 
by  way  of  springing  or  shifting  use,  or  by  executory  devise, 
before  they  become  vested,  are  transferable  at  law  only  to  a 
limited  degree.  They  are  capable  of  being  disposed  of  by 
will  (according  to  the  rule  that  whatever  interest  is  descendible, 
is  also  devisable) ;  but  they  cannot,  before  they  become  vested, 
be  conveyed  by  deed.  In  this  case  again,  the  rule  is  different 
in  equity ;  and  upon  the  principle  which  we  have  stated  with 
reference  to  contingent  remainders,  we  recommend  that  estates 
to  arise  by  way  of  springing  and  shifting  use,  and  executory 
devise,  should  be  made  transferable  at  law  to  the  same  extent 
as  contingent  remainders." 

Executory  Interests  in  Chattels  Real. — Here  again  we 
find  the  same  principle  pursued.  By  the  common  law,  no 
partial  interest  can  be  created  by  deed  in  a  term  for  years. 
A  gift  or  grant  for  a  less  period  than  the  term  may  operate  as 
a  creation  of  a  new  derivative  term ;  but  the  gift  or  transfer 
of  the  term  itself  for  a  day,  is  a  gift  or  transfer  of  the  whole 
term.  It  is  not  so  in  equity,  and  partial  interests  in  terms 
may  also  be  created  by  will.  The  Commissioners  think  that, 
to  the  same  extent,  they  should  be  capable  of  being  created 
by  deed. 

Perpeiuities.r—The  main  question  to  be  decided  here  is,  to 
what  extent,  and  for  what  length  of  time,  a  person  shall  be 
allowed  to  regulate  the  disposition  of  his  landed  property, 
after  he  himself  has  ceased  to  exist;  and  a  very  interesting 
and  important  question  it  is.  The  Commissioners  begin  by 
stating  that  the  ancient  common  law  did  not  restrain  the 
creation  of  future  interests  to  any  given  period;  the  times 
allowed  for  re-entries  undei*  conditions  broken,  for  grants 
of  rent  charges,  or  other  incorporeal  hereditaments  com- 
mencing infuturo,  and  for  creating  an  interesse  termini^  being 
indefinite.  The  rule  against  double  possibilities,  they  con- 
tend, had  no  reference  to  the  law  against  perpetuities — even 
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granting,  which  they  doubt,  that  such  a  rule  ever  existed  at  all.* 
But  though  there  was  no  direct  law  against  perpetuities,  it 
was  hardly  possible  to  fetter  a  property  by  bonds  that  were 
likely  to  last,  until  the  statute  de  donis  conferred  the  power 
of  establishing  a  perpetual  and  unalienable  entail ;  "  and  this 
(say  the  Commissioners)  continued  until  the  ingenuity  and 
good  sense  of  the  Judges,  without  the  aid  of  the  legislature, 
and  in  opposition  to  a  positive  Act  of  Parliament,  enabled 
tenants  in  tail  to  unfetter  their  estates  in  favour  of  the  free 
circulation  of  property."  Nor  is  the  overthrow,  or  rather 
undermining,  of  entails,  the  only  instance  in  which  the  Judges, 
guided  by  expediency,  have  ventured  to  take  upon  themselves 
the  responsibility  of  law-makers.  It  is  owing  exclusively  to 
them  that  restrictions  equally  injurious  did  not  immediately 
take  the  place  of  entails ;  there  being  no  act  of  Parliament, 
nor  (as  already  shown)  any  rule  of  the  common  law,  to  invali- 
date the  efiect  of  the  various  ingenious  contrivances  for  tying 
up  property,  which  succeeding  generations  of  lawyers,  with 
uses  and  trusts  to  aid  them,  have  hit  upon.  The  history  of 
these  attempts  is  care&lly  traced  in  the  Report ;  but  as  it  is 
partly  well  known  to  the  practitioner  already,  we  shall  merely 
set  down  the  result. 

At  the  time  Thellusson*s  case  was  decided,  land  might  be 
rendered  inalienable  during  a  life  or  lives  in  being,  and 
twenty-one  years  and  nine  or  ten  months  afterwards.  This 
period  had  been  fixed,  as  formerly  explained,^  in  analogy  to 
the  case  of  a  settlement ;  for  if  (to  borrow  the  confirmatory 
statement  of  the  Report)  a  settlement  had  been  made  to  the 
use  of  A.  for  life,  with  remainder  to  his  first  and  other  sons 
successively  in  tail,  with  remainders  over,  the  first  tenant  in 
tail  (who  might  gain  the  unlimited  disposal  of  the  property  by 
fine  or  recovery)  could  not  be  deprived  of  the  possession 
beyond  a  life  in  being,  although,  in  consequence  of  his 
minority,  he  might  have  been  deprived  of  the  actual  power  of 
alienation  until  twenty-one  years  after.  It  is  still  a  matter  of 
doubt  whether  the  tweaty-one  years  must  depend  upon  the 
minority  of  a  person  intended  to  take,  or  whether  a  gross  term 

'  It  is  proposed  to  remove  this  doubt  by  a  legislative  declaration. 
«  Vol.  II.  pp.  625,  626. 
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of  twenty-one  years  may  be  created.  The  late  Mr.  Thellus- 
fion,  availing  himself  to  the  full  of  the  powers  conferred  by  this 
rule,  directed  his  property  to  accumulate  during  such  a  num- 
ber of  lives,  that,  according  to  Mr.  Hargrave's  computation, 
taking  the  real  and  personal  estate  to  amount  at  the  testator's 
death  to  £600,000,  the  fund  might  possibly  amount,  at  the 
end  of  the  period  of  accumulation,  to  seventeen  or  eighteen 
millions  of  money.     The  will,  however,  was  held  good. 

'*  A  case  so  extravagant,  (say  the  Commissioners,)  and  sO 
contrary  to  policy,  did  not  escape  the  attention  of  the  legisla- 
ture, which,  by  the  statute  39  8c  40  Geo.  3,  c.  98,  restrained 
the  period  of  accumulation  *  to  the  life  or  lives  of  any  grantor 
or  grantors,  settlor  or  settlors,  or  the  term  of  twenty-one 
years  from  the  death  of  such  grantor,  settlor,  devisor  or 
testator,  or  during  the  minority,  or  respective  minorities,  of 
any  person  or  persons  who  shall  be  living,  or  in  f>€ntre  sa 
mire,  at  the  time  of  the  death  of  such  grantor,  8cc.,  or  during 
the  minority,  or  respective  minorities  only,  of  any  person  or 
persons  who,  under  the  uses  or  estates  of  the  deeds,  Surren- 
ders, wills,  or  other  assurances,  directing  such  accumulation, 
irould,  for  the  time  being,  if  of  full  age,  be  entitled  to  the 
rents,  &c.  so  to  be  accumulated ;'  but  with  an  exception  as  to 
provisions  for  the  payment  of  debts,  or  raising  portions  for 
children,  taking  under  such  conveyance,  &c.  This  act  made, 
however,  no  alteration  in  the  period  allowed  for  deferring  the 
vesting  of  estates  to  take  effect  after  a  life  or  lives  in  beingi 
and  twenty-one  years  afterwards,  but  merely  confined  the 
period  of  accumulation.  It  afforded,  therefore,  but  a  partial 
remedy." 

In  a  later  case  (Bengough  v.  Edridge),  limitations  of  the 
inheritance  were  suspended  during  the  lives  of  twenty-eight 
persons  and  the  survivor  of  them,  and  a  gross  term  of  twenty 
years.  We  shall  give  the  observations  with  which  the  Com- 
missioners conclude  their  account : 

"  From  the  above  observations  it  will  be  seen,  that  the 
Earl  of  Nottingham,  in  the  reign  of  Charles  the  Second,  al- 
lowed, against  the  opinion  of  three  judges  of  the  common  law, 
an  executory  devise  or  trust,  to  take  effect  and  defeat  prior 
existing  estates,  ailer  one  life  in  being.  From  that  time  the 
progress  of  these  novelties  in  the  law  has  been  slowj  but  still, 
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by  almost  imperceptible  degrees,  the  known  limits  ha\'e  been 
extended  from  one  life  to  two  or  more  lives,  and  ultimately  to 
twenty«eight  lives  and  the  life  of  the  survivor,  and,  after  the 
decease  of  the  survivor,  to  a  gross  term  of  twenty  years ;  and 
upon  the  same  principle  the  period  may  be  extended  to  any 
number  of  lives,  for  the  reason  which  the  judges  have  given 
for  sanctioning  the  extension  of  the  number  of  lives  in  being, 
is,  that  the  lives  Bxe  wearing  away  at  the  same  time,  or,  as  it 
has  been  expressed,  ^  all  the  eaodles*are  burning  ai  once.' " 

We  proceed  io  Enumerate  die  other  eases  to  which  the  rule 
against  perpetuities  applies,  or  is  suj^sed  to  apply. 

Leaseholds  &r  lives  do  not  at  first  view  appear  to  be  within 
the  scope  of  the  rule,  as  the  estate  itself  must  determine  with 
lives  in  being;  but  vdiere  the  ieaae  is  renewable,  the  same 
mconvienieBce  may  obviously  occur. 

It  is  stated  that  questions  frequently  arise  whether  powers 
<^perating  as  contingent  and  springmg  uses  are,  fix)m  the  gene- 
rality of  the  words  creating  them,  within  the  limits  of  the  rule; 
and  five  illustrative  cases  are  given.  The  first  three  turn  upon 
a  ^ery  simple  distinction,  i^  it  is  laid  down,  an  estate  be 
settled  to  the  use  of  A.  B«  and  his  heirs,  with  a  power  of  sale 
or  revocatum  reserved  to  C.  D.  and  his  heirs,  this  would  be 
bad :  but  if  the  power  were  not  to  be  exiercised  without  the 
consent  of  A«  B«  or  the  person  for  die  time  being  entitled  to 
the  ownership,  the  reservation  v^uld  be  good;  for  the  person 
so  entitled  might  at  any  time  destroy  the  power  by  a  ciMsvey- 
anee  of  the  estaitei  whidi  woidd  render  his  subsequent  consent 
impossible.  We  shall  give  the  two  other  cases  as  they  are  put : 

"^  But  if  an  estate  be  limited  to  A.  B.  for  a  term  of  1000 
years,  so  as  to  vest  the  absolute  legal  and  equitable  interest 
in  him,  with  remainder  to  C.  D.  and  his  heirs,  and  widi  a 
power  reserved  to  die  same  C.  D.  and  his  Jieirs,  to  revoke  4X 
deterrame  ^e  term,  there  is  reason  to  suppose  Ais  power 
would  be  void ;  for  the  power  might  be  exercised  aftA  the 
period  fixed  as  the  boundary  iox  perpetuities. 

*  '*  The  case  seems  to  be  essentially  different  where,  in  the 
usual  way  of  marriage  setdements,  a  term  of  years  preceding 
all  the  other  limitations,  is  limited  to  trustees,  for  a  particular 
purpose  connected  with  the  other  limitations  in  the  settlement, 
and  usually  with  a  provision  for  the  cesser  of  the  term,  when 
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the  purpose  for  which  it  was  created  has  been  effected  (as  a 
term  either  for  securing  a  jointure,  or  for  raising  portions  for 
younger  children)  subject  to  a  power  of  sale  and  exchange,  to 
be  exercised  only  with  the  consent  of  the  beneficial  owner, 
and  which  power,  if  exercised,  would  of  course  over-reach  all 
the  preceding  limitations." 

The  three  next  topics  are  thus  briefly  dispatched: 

"  With  respect  to  springing  and  shifting  uses,  and  execu- 
tory devises,  to  take  effect  upon  the  neglect  of  using  or  con- 
tinuing a  particular  name,  and  using  certain  arms,  or  upon 
the  accession  of  another  estate,  the  rules  limiting  them  within 
the  bounds  of^perpetuity  are  well  known,  and  do  not  call  for 
any  particular  notice. 

*'  A  power  of  sale  for  raising  money  for  payment  of  debts 
generally,  does  not  seem  to  be  within  the  reasons  of  the  rule 
against  perpetuities* 

"  Courts  of  justice  do  not  hold  trusts,  executory  devises,  or 
springing  uses,  which  tend  to  perpetuity,  valid  to  the  extent 
of  the  rule,  and  void  only  as  to  the  excess,  a  doctrine  which, 
(as  we  shall  hereafter  remark  more  fully)  has  been  thought  to 
occasion  much  hardship." 

The  instances  hitherto  adduced  are  of  interests  springing 
out  of  the  Statute  of  Uses  and  Wills,  or  taking  effect  as  ex- 
ecutory trusts.  We  now  come  to  certain  common  law  inter- 
ests, which  have  never  been  deemed  within  the  law  against 
perpetuities,  though  equally  contravening  its  policy.  There 
was  no  limit  by  the  common  law  to  terms  of  years  ;  and  com- 
mon law  rents  are  said  to  stand  upon  the  same  footing. 
Rights  of  entry  upon  conditions  broken  are  not  restricted 
within  any  definite  period  of  time ;  and  a  case  is  put  by  the 
Commissioners,  frequently  occurring  in  practice  and  never 
determined,  to  show  the  inconveniences  of  the  law.  An 
estate  is  devised  to  A.  B.,  his  heirs  and  assigns,  on  condition 
that  he  and  they  should  take  and  continue  to  use  the  name 
and  arms  of  C.  D.  After  half  a  page  of  reasoning,  they 
decide  that  this  is  not  a  determinable  fee,  nor  a  fee  simple 
conditional  at  common  law ;  it  is  simply  (if  anything)  a  condi- 
tion, upon  the  breach  of  which  the  heir  of  the  testator  might 
enter  at  any  future  time,  however  distant. 

Again,  to  every  exchange  at  common  law  an  implied  condi- 
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tion  is  annexed,  that  if  either  of  the  parties  be  evicted  owing 
to  the  failure  of  the  other's  title,  the  party  so  evicted  may  re- 
enter on  his  original  estate,  and  no  period  is  fixed  within 
which  the  re-entry  is  to  be  made.^  The  Commissioners  ex- 
press no  opinion  in  this  part  of  the  Report  as  to  the  policy  of 
leaving  this  right  of  re-entry  unlimited,  but  they  think  that 
where  a  perpetual  rent-charge  is  granted,  with  a  power  of 
entry  to  satisfy  arrears,  this  power  is  necessarily  coextensive 
with  the  rent. 

/*  We  have  thus  (say  the  Commissioners)  taken  a  review  of 
those  parts  of  the  existing  law  relating  to  perpetuities,  and 
those  subjects  connected  with  it,  as  to  which .  we  consider 
legislative  enactment  or  declaration  desirable.  It  will  readily 
be  admitted  that  this  is  a  subject  of  great  importance  and 
great  difficulty.  We  think  it  will  not  be  denied  that  the  re- 
strictions imposed  by  this  doctrine  of  the  courts,  are  both 
beneficial  and  reasonable  in  their  general  extent.  There 
being  therefore  no  question  as  to  the  propriety  of  continuing 
this  branch  of  the  Law  of  Real  Property,  we  have  considered 
whether  any  alteration  can  be  usefully  made  in  the  details  of 
the  law  itself,  and  especially  whether  it  is  expedient  to  retain, 
in  all  cases,  that  part  of  the  rule  which  determines  that  estates 
or  interests  created  so  as  not  necessarily  to  vest  within  the 
period  allowed,  shall  be  altogether  void,  or  whether  in  certain 
instances  such  estates  or  interests,  although  not  necessarily  to 
vest  within  the  period,  may  be  supported,  if  they  shall  in  fact 
vest  within  some  limited  period." 

The  first  part  of  the  rule,  however,  which  comes  under 
consideration,  is  that  which  relates  to  the  number  and  qi;iality 
of  the  lives  to  be  taken ;  and  it  will  be  found,  on  referring  to 
the  Propositions,  that  they  intend  to  leave  the  number  unli- 
mited. They  admit  the  liability  to  perversion  of  the  rule  as 
it  stands,  but  state  that,  after  paying  anxious  attention  to  a 
suggestion  made  from  several  quarters  that  the  number  of 
lives  to  be  taken  in  any  case  should  be  restricted  to  three,  or 
some  other  small  number,  they  have  found  insuperable  diffi- 
culties in  the  way  of  such  a  regulation. 


*  In  all  these  cases  it  is  of  course  implied  that  the  entry  shall  take  place  within 
the  legular  pexiod  from  the  accruing  of  the  right  of  entry. 


26  Third  Real  Property  Report. 

"  There  is  no  observation  more  important  to  be  borne  in 
mind,  than  that  parties  dealing  with  their  property  should  be 
allowed  the  utmost  latitude  which  is  not  forbidden  by  public 
policy.  That  rule,  as  applied  to  the  present  subject,  would 
make  it  proper  to  allow  the  use  of  all  such  lives  (to  whatever 
number  they  might  extend)  as  might  be  in  any  manner  con- 
nected with  the  objects  of  the  settlement,  or  the  dropping  of 
which  might  furnish  the  motives  for  any  of  its  limitations. 
For  instance,  in  settlements  of  large  properties,  subject  to 
leases  for  lives,  or  to  jointures,  or  estates  by  the  curtesy, 
some  of  the  limitations  are  often  dependant  on  the  dropping 
of  the  existing  leases  or  incumbrances ;  in  other  cases,  estates 
are  intended  to  shift  from  one  party  to  another  on  the  drop- 
ping of  the  liv«s  of  third  persons.  In  such  cases,  and  many 
others  that  might  be  put,  it  would  be  difficult  to  fix  upon  any 
number  of  lives  which  should  be  sufficiently  large  to  admit  of 
every  limitation  being  effectuated,  to  which  it  would  in  some 
instances  be  desirable  to  give  eflect,  and  which  number  (if 
adopted  as  a  general  rule)  would  not  be  too  large  to  operate 
as  any  useful  restriction;  such  a  regulation  would  be  also 
open  to  the  objection  of  being  arbitrary." 

The  next  suggestion  was  to  limit  the  lives  to  those  of  per- 
sons taking  interests  in  the  settled  property,  but  it  was  found 
imj)racticable  to  determine  what  sort  of  interest  it  should  be 
to  admit  of  the  life  of  the  interested  party  being  considered 
within  the  rule. 

"  It  would  be  difficult  to  exclude  any  interest  on  the  ground 
of  its  minuteness ;  and  yet  if  there  were  no  such  limit,  it  would 
be  easy  to  evade  the  law  by  creating  unsubstantial  interests. 
The  conclusion  to  which  we  had  come  on  the  subject  of  con- 
tingent remainders,  increased  this  difficulty,  for,  when  we  de- 
termined that  contingent  remainders  ought  not  to  fail  by  the 
destruction  of  the  estates  which  supported  them,  but  should 
be  preserved,  after  the  manner  of  executory  limitations,  until 
their  vesting,  it  became  necessary  to  provide  that  the  law 
against  perpetuities  should  not  be  thereby  infringed,  and 
then  immediately  arose  the  difficulty  of  determining  how  the 
lives  of  persons  taking  estates  prior  to  the  contingent  remain- 
ders could  be  brought  within  any  practicable  deiiiution  of  the 
lives  of  parties  interested.    Again,  the  lives  on  which  shifting 
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limitations  are  to  take  effect,  are  frequently  the  lives  of  persons 
quite  unconnected  with  the  settled  property.  To  meet  such 
cases^  therefore^  it  would  be  necessary  to  admit  of  some  un- 
connected lives ;  and  that  brought  back  the  difficulty  of  deter* 
mining  to  what  number  of  such  lives  the  indulgence  should  be 
extended." 

These  reasons  must  be  allowed  to  be  of  great  weight,  if  not 
unanswerable ;  and  yet  it  is  worthy  of  remark  that  the  sug- 
gestions here  declared  impracticable  were  made  by  prac- 
titioners of  the  highest  authority,  with  greater  confidence  than 
almost  any  other  suggestions  in  the  Appendix.  So  difficult 
is  it  to  foresee  contingencies ;  so  simple  a  matter  to  propose 
outlines  of  plans,  and  so  embarrassing  a  one  to  draw  them  out 
into  detail.  Two  modes,  however,  have  suggested  themselves, 
by  which,  it  is  thought,  the  present  rule  may  be  beneficially 
restricted.  First,  to  declare  that  lives  shall  not  be  arbitrarily 
taken  for  the  purpose  of  postponing  the  vesting  of  an  estate ; 
and,  secondly,  that  lives  shall  not  be  made  use  of  for  the  pur- 
pose of  founding  a  term  or  period^  within  which  to  create 
future  estates  or  interests,  which  (if  limited  to  take  effect  out 
of  an  estate  of  inheritance)  would  be  void  as  infringements  of 
the  rule  against  perpetuities. 

"  The  former  of  these  regulations  is  calculated  to  prevent 
the  recurrence  of  such  cases  as  that  upon  Mr.  Thellusson's 
wtll^  and  one  of  those  abuses  which  occurred  in  the  case  of 
Bengough  v.  Edridge.  Such  a  regulation  would  at  all  events 
dispose  of  cases  in  which  the  lives  of  the  members  of  the 
Houses  of  Parliament,  or  of  the  boys  at  a  public  school,  or 
any  other  fanciful  class  of  lives,  might  be  assumed  (an  expe- 
dient which  has  sometimes  been  suggested  as  practicable 
within  the  present  limits  of  the  rule).  This  will  also  go  far 
to  efiect  the  object  desired  by  those  who  wish  to  limit  the 
allowance  to  lives  of  parties  interested ;  for  whatever  difficulty 
there  may  be  in  deciding  who  are  parties  sufficiently  inte- 
restud^  tliere  can  be  none  in  deciding  what  persons  are  en- 
tirely uninterested.  However,  as  courts  of  justice  might  find 
it  difficult  in  «ome  cases  to  decide  whether  the  lives  were  arbi- 
trarily taken  for  the  purpose  of  postponing  the  vesting  of  an 
estate^  we  think  it  ought  to  be  declared,  that  all  lives  shall  be 
deemed  to  be  arbitrarily  taken^  unless  the  contrary  shall  ap- 
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pear  in  the  instrument.  As  to  all  parties  interested,  and  all 
those  whose  life  or  death  may  furnish  the  motive  for  a  limita- 
tion, it  will  necessarily  appear  that  they  are  not  arbitrarily 
taken.  In  all  other  cases  it  is  fit  that  the  motive  and  object 
(if  any  exists)  should  be  made  apparient. 

"  The  second  regulation  would  prevent  ihe  recurrence  of 
the  other  abuse  which  occurred  in  Bengough  v.  Edridge,  and 
will  also  have  the  effect  of  ascertaining  the  application  of  the 
rule  to  settlements  of  property  held  on  leases  for  lives.  Such 
leases  being  ordinarily  renewable,  settlements  of  them  are  in 
truth  not  settlements  of  a  limited  interest;  but  in  all  cases 
the  lives  existing  in  the  lease  may,  in  some  sense,  be  con-: 
sidered  as  arbitrarily  taken  to  furnish  a  period,  during  which 
the  rule  of  law  may  be  substantially,  although  it  is  not  form- 
ally, transgressed." 

As  to  the  period  of  perpetuity,  exclusive  of  lives,  the 
Commissioners  propose  that  a  gross  term  of  twenty-one  years 
shall  be  allowed,  thus  deciding  the  doubt  formerly  noticed  in 
favour  of  accumulation*  They  admit  that  the  period  was 
first  adopted  in  order  to  allow  for  a  minority,  but  state  that  in 
cases  where  no  lives  occurred  (for  instance,  the  case  of  a 
devise  to  take  effect  three  y^ars  or  ten  years  after  the  death  of 
the  testator)  it  was  early  considered  that  the  limitation  would 
be  good  if  the  period  of  suspense  did  not  exceed  twenty-one 
years,  and  then  contend  that  this  period  must  have  been 
selected  by  analogy  to  the  period  of  minority,  and  that  the 
circumstance  of  its  being  so  selected  in  these  cases  appears 
to  them  "  to  furnish  a  strong  argument  in  favour  of  admitting 
a  gross  term,  in  cases  where  it  is  to  be  taken  in  addition  to  a 
life  or  lives."  We  certainly  do  not  see  the  strength  of  this 
argument,  nor,  unless  where  the  rules  in  question  are  rcr 
lated  in  practice,  can  we  ever  allow  arguments  drawn  from 
bare  analogy  or  similarity  to  be  strong.  But  as  many  cases 
are  conceivable,  in  which  beneficial  family  arrangements  would 
be  facilitated  by  the  power  of  tying  up  property  for  a  term  in 
gross  after  lives  in  being,  it  is  hardly  worth  while  to  cavil  at 
the  grounds  upon  which  that  power  is  confirmed. 

The  embarrassing  question  whether  limitation^  tending  to 
perpetuity  should  be  void  in  toto  or  partially  sustained,  has 
been  solved  with  great  ability  in  the  Report.     To  meet  the 
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difficulty,  it  has  been  found  necessary  to  classify  the  various 
sorts  of  limitations  which  may  offend  against  the  law. 

"  In  some  cases  where  the  limits  are  exceeded,  there  is  no 
difficulty  in  separating  the  excess,  as  in  the  case  of  a  limi- 
tation to  vest  at  the  age  of  twenty-five,  by  making  it  vest  at 
twenty-one.  In  some  cases  the  separation  is  impossible,  the 
limitation  being  in  its  nature  such,  that  the  excess  cannot  be 
precisely  ascertained,  as  the  case  of  a  limitation  to  the  eldest 
son  of  an  unborn  child. 

"  In  other  cases  the  excess  may  be  separated  in  more  than 
one  mode,  and  the  difficulty  is  to  decide  which  ought  to  be 
.  adopted.  Thus,  a  limitation  afler  an  estate  for  life  to  an  un- 
born child,  to  vest  at  the  age  of  twenty-five,  may  be  sup- 
ported in  either  of  two  ways;  1st,  if  the  child  should  attain 
twenty-five  in  the  lifetime  of  the  tenant  for  life ;  or,  2dly,  by 
cutting  down  the  age  for  vesting  to  that  of  twenty-one.  In 
such  a  case  it  would  be  impossible  for  any  court,  without 
the  aid  of  a  legislative  rule,  to  determine  in.  which  mode 
effect  ought  to  be  given  to  the  limitation.  It  will  therefore 
be  necessary  to  specify  the  cases,  and  the  mode  in  which 
efiect  is  to  be  given  to  limitations  exceeding  in  their  terms 
the  rule  against  perpetuities. 

"  Upon  examination,  it  will  appear  that  there  is  a  principle 
upon  which  this  can  be  made.  There  are  two  sorts  of  re- 
moteness, as  the  term  is  applied  to  the  limitation  of  future 
estates :  Remoteness,  as  it  regards  the  event  on  which  the 
limitation  is  to  take  efiect ;  and  remoteness,  as  belonging  to 
the  objects  in  whose  favour  the  limitation  is  to  operate.  A 
limitation,  to  take  effect  afler  a  general  failure  of  issue,  is  an 
example  of  the  former;  a  limitation  to  the  son  of  an  unborn 
son,  of  the  latter. 

"  Where  both  of  these  concur,  as  in  a  limitation  afler  a 
general  failure  of  issue  to  the  son  of  an  unborn  person,  it  is 
of  course  impossible  to  support  the  limitation  in  part ;  it  must 
be  wholly  void.  Where  the  event  is  within  the  proper  limits, 
but  the  object  of  the  gifl  or  trust  is  unascertained,  or  where 
the  event  is  too  remote,  but  the  gift  or  trust  is  in  favour  of 
an  existing  person,  the  limitation  may  be  partially  sustained.*' 

On  turning  to  the  Propositions  it  will  be  found  that  the 
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above  principle  has  been  very  ingeniously  applied  to  preserve 
as  much  of  attempted  limitations  as  possible ;  and  it  is  also 
suggested  that  executory  or  future  limitations,  to  take  effect 
in  possession  after  estates  tail,  may  be  saved,  in  case  they 
become  vested  during  the  continuance  of  the  estate  tail,  or 
of  any  preceding  estate-tail, — on  the  simple  principle,  that 
as  every  estate-tail  may  be  enlarged  into  a  fee  within  a  period 
not  exceeding  the  limits,  any  limitation  to  take  effect  after  it, 
cannot  in  substance  have  any  tendency  to  ^  perpetuity. 
Amongst  other  minor  propositions,  is  one  for  modifying  or 
relaxing  the  rule  in  the  case  of  an  estate  or  interest  to  arise 
under  a  trust  to  be  executed  during  successive  minorities. 

"  At  present,  if  a  trust  is  created  with  reference  to  mino-  * 
rities  generally,  so  that  it  may,  in  its  fullest  extent,  be  under- 
stood as  referring  to  minorities  in  a  third  generation,  it  is 
considered  void  from  the  beginning. 

^^  This  might  be  treated  as  a  case  of  construction,  and 
the  limitation  might  be  deemed  to  mean  only  such  minorities 
as  must  be  within  the  limits.  But  we  have  preferred  treating 
it  on  a  distinct  principle.  The  second  minority  must  always 
be  the  effect  of  accident,  which  cannot  be  prevented;  and 
there  can  be  no  harm  done  by  allowing  such  a  trust  to  be 
good,  till  some  person  in  the  line  of  succession  attains  the 
age  of  majority.  The  only  purpose  of  such  a  trust,  which  is 
likely  to  occasion  inconvenienoe,  is  that  of  accumulatioHi  and 
that  is  regulated  by  the  wholesome  provisions  of  an  existing 
statute.    These  it  will  be  proper  expressly  to  preserve," 

Powers  are  said  to  form  one  of  the  most  difficult  subjects 
of  consideration  with  reference  to  the  rule.  Cases  in  which 
the  power  is  in  fact  a  trust,  are  dismissed  at  once  as  coming 
within  the  rules  applicable  to  trusts.  As  to  powers,  strictly 
so  called,  it  is  proposed  that  where  the  power  is  to  be  exer- 
cised at  several  specified  times,  or  any  one  of  several  specified 
times,  or  in  favour  of  all  or  any  of  several  specified  objects,  it 
should  be  good,  as  to  its  exercise,  at  such  of  the  times,  or  in 
favour  of  such  of  the  objects,  as  may  be  within  the  proper 
limits,  and  void  only  as  to  any  other  exercise  of  it.  They 
consider  such  a  power  as,  in  effect,  several  powers.  But  where 
there  is  no  express  limit  to  the  exercise  of  the  power,  and  the 
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power  is  not  tantamount  to  the  absolute  ownership,  they 
propose  to  render  it  void,  except  in  cases  particularised. 
Where,  however,  the  exercise  of  a  power,  unHmited  as  to 
time,  is  to  be  controlled  by  the  consent  of  the  owner  of  the 
estate,  a  difierent  principle  is  acted  on,  and  much  greater 
latitude  allowed.  Common  law  interests,  except  conditions 
as  between  landlord  and  tenant,  and  provisoes  for  the  cesser 
of  terms,  with  the  same  exception,  are  to  be  brought  within 
the  scope  of  the  law.  We  give  the  concluding  paragraph  of 
this  section  as  it  stands. 

"  By  the  alterations  we  have  now  had  the  honour  to  pro- 
pose to  your  Majesty,  the  law  relating  to  contingent  re- 
mainders, and  to  iuture  estates  and  interests,  and  to  the 
intricate  subject  of  perpetuities,  will,  as  we  trust,  be  relieved 
from  many  of  the  difficulties  with  which  it  is  now  beset,  and 
many  of  the  anomalies  which  at  present  exist  in  regard  to  it 
will  be  removed.  The  destruction  of  contingent  remainders, 
without  the  act  of  the  parties  claiming  under  them,  will  be 
rendered  impossible ;  the  creation  of  future  estates  consi- 
derably &cilitated ;  and  all  estates  and  interests  will  be  ren- 
dered alienable.  The  convenience  of  parties  making  settle- 
ments or  testamentary  dispositions  of  real  estate  will  be 
consulted ;  and  at  the  same  time  the  limits  within  which  the 
settlement  of  property  may  be  effected  by  means  of  future 
estates,  or  the  operation  of  future  provisoes  or  conditions,  will 
be  more  accurately  defined,  than  they  appear  to  have  hitherto 
been,  and  rendered  more  uniform  in  their  application  to  every 
description  of  estate,  interest,  or  right,  known  to  the  law  of 
England." 

Covenants, — This  head  occupies  a  considerable  space  in 
the  Report ;  but  we  shall  be  able  to  give  the  substance  of  it 
without  taxing  the  reader's  patience  too  far,  as  the  defects 
are  obvious  and  the  remedies  plain.  After  defining  this 
description  of  contract,  and  expressing  an  opinion  that  the 
distinction  between  real  and  personal  covenants  depends  ex- 
clusively upon  the  fact  of  their  relating  or  not  relating  to 
land,^  the  Report  proceeds — 

'  Some  writers  consider  those  only  to  be  covenants  real  of  which  a  specific  per- 
formance could  have  been  enforced  at  common  law.     Com.  Dig.  Co  v.  A.  2.    The 
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"  In  general  a  covenant  can  only  be  constituted  by  a  deed 
under  seal;  it  is  an  obligation  of  the  nature  of  a  specialty, 
being  always  binding  upon  the  coven^antor,  his  executors  and 
administrators  (that  is,  on  his  personal  estate),  and  upon  l^is 
real  estate  in  the  hands  of  his  heir  or  devisee  when  the  heirs 
are  named;  it  is  also  binding  in  particular  cases  on  other 
parties  claiming  property  to  which  it  relates  from  or  through 
the  covenantor,  that  is,  on  his  assigns ;  and  the  benefit  of  it 
when  it  relates  to  real  property,  may  also,  in  particular  cases, 
be  transmitted  from  the  covenantee  to  his  assigns  of  that 
property. 

"  This  whole  branch  of  the  law  of  covenants  we  now 
propose  to  examine.  It  is  of  course  of  great  importance  that 
the  party  who  is  really  interested  in  the  subject  matter  of  the 
covenant,  should  be  the  party  entitled  to  the  remedy  for 
breach  of  it ;  and  on  the  other  hand,  that  when  it  relates  to 
specific  property,  such  remedy  should  be  had  against  the 
party  having  the  means  of  performing  it;  in  other  words, 
that  the  covenant  should,  iu  technical  language,  run  with  the 
land,  both  as  against  those  who  stand  in  the  place  of  the 
covenantor,  and  in  favour  of  those  who  stand  in  the  place  of 
the  covenantee.  As  to  both,  the  law  is  at  present  defective, 
or  imperfectly  settled. 

"  So  far  as  the  interest  to  be  derived  under  a  covenant  is 
imperfectly  transmissible,  we  have  no  great  difficulty  in  sug- 
gesting the  means  of  improving  or  settling  the  law  ;  but  there 
is  considerable  difficulty  in  determining  the  extent  to  which 
the  assigns  of  the  covenantor  can  be  charged  with  the 
obligation. 

"We  propose  to  examine  the  law,  1st,  As  it  respects 
covenants  between  parties  in  the  relation  of  landlord  and 
tenant,  or  lessee  and  reversioner;  and,  2dly,  As  it  respects 
covenants  relating  to  land,  -or  the  title  to  land,  when  such 
relation  does  not  exist. 

"  The  authorities  lay  down,  1st,  That  in  order  to  make  a 
covenant  run  strictly  with  the  land,  so  as  to  bind  the  assignee, 
or  give  him  the  benefit  without  his  being  named,  it  must 

Commissioners  seem  to  think  that  the  specific  performance  of  covenants  was  un- 
known at  common  law. 
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relate  directly  to  the  land,  or  to  '^  a  thing  in  existence, 
parcel  of  the  demise ; "  2dly,  That  where  it  respects  a  thing 
not  in  existence  at  the  time,  but  which  when  it  comes  into 
existence  will  be  annexed  to  the  land,  the  covenant  may  be . 
made  to  bind  the  assigns  by  naming  them,  but  will  not  bind 
them  unless  named;  and  Sdly,  That  when  it  respects  a  thing 
not  annexed,  nor  to  be  annexed,  to  the  land,  or  isi  thing  col- 
lateral, or  in  its  nature  merely  personal,  the  covenant  will  not 
run,  that  is,  it  will  not  bind  the  assignee,  nor  pass  to  him, 
even  though  he  is  named. 

'^  These  rules  appear  to  have  been  originally  laid  down 
with  reference  to  leases,  but  authorities  are  not  wanting,  in 
which  they  have  been  treated  as  applying  jequally  to  cases 
not  involving  the  relation  of  landlord  and  tenant.  They  are 
usually  laid  down  as  constituting  the  whole  of  the  settled 
law  on  this  subject,. and  appear  to  apply  equally,  whether  we 
consider  the  burthen^  or  whether  we  consider  the  benefit  of 
covenants. 

'^  First,  As  to  covenants  in  cases  where  the  relation  of 
lessee  and  reversioner  subsists  between  the  parties. 

*i  We  must  divide  these  into^ — 

'^  1.  Covenants  entered  into  by  the  lessee. 
"  2.  Covenants  entered  into  by  the  lessor. 

"  And  again  we  must,  in  considering  each  of  these  branches, 
distinguish  between,  1.  the  burthen,  and,  S.  the  benefit  of 
the  covenants." 

As  to  the  burthen  of  Covenants  etUered  into  by  the  Lessee. 
Most  of  the  covenants  entered  into  by  lessees  fall  within  the 
first  and  second  of  the  rules  above  mentioned.  Thus,  cove- 
nants to  pay  rent,  repair,  &c.  run  with  the  land,  and  bind  the 
assignee  whether  named  or  not.  Covenants  to  erect  build- 
ings, plant  trees,  &c.  on  the  demised  lands,  fall  withiii  the 
second  rule,  and  are  generally  made  binding  on  the  assignees 
by  express  words.  In  many  cases,  however,  covenants  of 
the  third  class  are  entered  into  by  lessees,  as,  for  instance, 
covenants  to  haul  coals  to  the  lessor's  house,  or  grind  corn 
at  his  mill,  or  buy  or  sell  stock  on  a  farm  at  a  valuation,  &c. 
&c. ;  and  these  are  not  binding  on  the  assignee  even  though 
named.     The  Commissioners   regard  all  these  as  artificial 
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distinctions^  and  propose  that  all  corenants  should  be  bindhdg 
on  the  assignee,  unless  an  intention  to  the  contrary  be  ex- 
pressed or  is  to  be  implied  from  the  kase.  It  is  no  more  than 
just  as  respects  the  landlord,  that  whoever  takes  the  lease 
should  be  bound  bj  the  terms  of  it;  whilst  the  assignee  will 
have  no  cause  to  complain,  as  he  will  accept  the  liability 
with  his  eyes  open ;  and,  indeed,  it  is  eyen  now  the  pnractioe 
to  make  every  successive  assignee  bind  himself  to  perform  all 
such  covenants,  though  in  a  clumsy  and  circuitous  and  often 
ineffectual  manner.  Such  are  the  reasons  given  fot  the 
alterations,  and  they  appear  to  us  to  be  sound* 

As  to  the  benefit  of  Covenants  entered  into  by  the  Lessee. — 
The  right  of  the  assignee  of  the  reversion  to  bring  covenant 
depends  partly  on  the  common  law  ^  and  partly  on  the  statute 
38  Hen.  8,  c.  34,  and  considerable  uncertainty  has  prevailed 
concerning  it.  For  example,  it  was  not  long  since  made  a 
question  whether  a  remainder  man,  suing  on  a  covenant  con- 
tained in  a  lease  made  by  a  tenant  for  life  under  a  power, 
was  or  was  not  an  assignee  within  the  meaning  of  the  enact- 
ment. 2  To  remove  doubts  of  the  kind,  and  carry  out  the 
principle  on  which  the  lastmentioned  suggestion  is  based,  the 
Commissioners  propose  that  the  benefit  of  every  covenant 
should  pass  to  the  assignees,  unless  a  contrary  intention 
appear. 

As  to  the  Burthen  of  Covenants  entered  into  by  the  Les- 
sor.— The  only  express  covenant  entered  into  by  lessors 
which  can  be  considered  universal,  is  the  covenant  for  quiet 
eiqojrment,  and  it  is  said  that  there  are  very  seldom  any 
others  but  such  as  relate  to  the  land,  and  consequently  are 
binding  on  the  assignee  or  grantee.  But  following  the  same 
principle,  that  he  who  takes  the  benefit  ought  also  to  bear 
the  burthen,  the  Commissioners  are  of  opinion  that  covenants, 
not  relating  to  the  land,  should  also  bind  the  assignee  or 
grantee  to  the  extent  of  the  value  of  the  reversion.  Such 
covenants,  they  contend,  may  be  reasonably  considered  as 

'  Per  Bayky,  J.  in  Vyvyan  v.  Arthur,  1  B.  &  C.  414. 
'  Isheiwood  v.  Oldknow,  3  M.  &  S.  382. 
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part  of  the  consideration  for  the  rent.  They  limit  the  liabi- 
lity to  the  value  of  the  reversion,  as  well  because  devisees 
and  others  frequently  become  seised  of  the  reversion  without 
having  the  means  of  knowing  the  obligations  imposed  by  the 
lease,  as  that  ^'  To  declare  him  bound  beyond  that  would  be 
to  impose  on  him  a  greater  degree  of  liability  than  is  imposed 
by  the  common  law  on  the  heir  of  the  covenantor,  and  by 
the  statutes  3  &  4  W.  &  M.  c.  4.  and  1  Will.  4.  c.  4/7,  on  his 
devisees,  for  both  those  classes  of  representatives  are  bound 
only  to  the  extent  of  the  assets  they  may  derive  from  the 
ancestor  or  testator,  and  of  course  the  reversion  must  be  the 
only  assets  which  the  assignee  of  it,  as  such,  will  derive  from 
the  covenantor." 

It  is  fiirther  proposed  to  give  a  remedy  by  suit  in  equity 
where  the  reversion  shall  have  become  divided  amongst  dif- 
ferent persons,  that  being  the  only  effectual  remedy  in  such 
cases;  and  to  provide  that,  as  between  the  grantor  or  lessor 
and  those  who  take  the  reversion  under  him,  the  latter  should 
be  primarily  liable  in  the  absence  of  any  declaration  to  the 
contrary. 

As  to  the  Benefit  of  Covenants  entered  into  on  the  part 
of  the  Lessor, — The  first  proposition  under  this  head,  that 
the  benefit  of  covenants  entered  into  on  the  part  of  the  lessor 
should  run  with  the  land,  is  but  the  necessary  result  of  the 
immediately  preceding  part  of  the  Report ;  but  a  good  deal 
more  must  be  done  to  place  lessors  in  a  satisfactory  position. 
It  sometimes  happens,  where  the  immediate  reversion  on  a 
lease  is  a  term  or  other  particular  estate,  that  it  becomes 
merged  in  some  other  estate  in  the  same  land ;  in  which  case, 
not  only  the  benefit  of  the  covenants,  but  the  rent  and  all  re- 
medies for  it  are  lost.  This  being  the  mere  result  of  a  tech- 
nical rule,  without  a  shadow  of  foundation  in  reason  or  expe- 
diency! the  Commissioners  very  properly  propose  that  the 
merger  should  have  the  effect  of  transferring  the  rent  and 
covenants,  and  all  other  remedies,  to  the  person  in  whose 
estate  the  reversion  merges. 

The  rule  in  Dumpor's  case  (4  Rep.  1  K.  6,)  must  be  pretty 
well  known  to  the  practitioner.  It  was  there  decided,  that  when 
under  a  condition  restraining  assignment  without  license,  a 
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license  had  been  once  given,  the  condition  was  determined;  and 
the  law  is  the  same  with  respect  to  a  covenant  to  the  like  effect,  . 
although,  as  the  Commissioners  remark,  there  seems  no  reasoa 
why  such  a  covenant  or  condition  should  not  be  held  to  run 
with  the  land,  and  be  binding,  from  time  to  time,  on  such  per- 
sons as  might  become  assigns  of  the  lease,  with  the  consent  of 
the  landlord,  according  .to  the  view  taken  by  Sir  William 
Grant  in  Weatherall  v.  Geering.  ^  The  law  in  this  respect 
has  been  already  altered  in  Ireland  by  the  well  known  Sub- 
letting Act,  (7  Geo.  4,  c.  29,)  and  though  that  Act  is  about 
to  receive  some  important  modifications,  there  can  be  little 
doubt  of  its  beneficial  effects  so  far  as  the  mere  contravention 
of  the  rule  of  Dumpor's  case  is  concerned.  Afler  briefly 
stating  its  inconveniencies, — that  in  most  cases  the  operation 
of  the /rule  is  a  surprise  upon  both  parties,  that  ijt  gives  rise 
to  a  great  deal  of  litigation,  and  that,  though  never  judicially 
extended  to  any  other  condition  or  covenant  than  that  against 
alienation,  it  seems  equally  applicable  to  all  other  covenants 
and  conditions  by  which  the  license  or  consent  of  the  lessors 
is  made  requisite  for  doing  any  particular  act, — they  propose 
enacting  that  license  or  consent  shall  only  authorize  the  parti- 
cular act  licensed  or  consented  to,  and  that  the  covenant  or  con- 
dition shall  remain  unimpaired  by  the  individual  dispensation.^ 
The  last  proposition  on  this  head  is  a  highly  important  one, 
about  which  some  doubts  may  exist.  We  shall  therefore 
copy  the  observations  relating  to  it: — 

"  It  is  held  that  covenants  and  conditions  in  restraint  of 
assignment  are  not  binding  on  assignees  in  bankruptcy,  or  • 
under  the  Acts  for  the  relief  of  Insolvent  Debtors,  or  in  cases 
of  sale  by  the  sheriff  under  writs ;  but  whether  the  effect  of 
this  doctrine  is  to  discharge  the  covenant  or  condition  alto-, 
gether,  or  whether  it  continues  binding  on  purchasers  from 
such  assignees  or  from  the  sheriff,  is  a  point  which  has  been 
little  discussed.  The  argument  in  all  these  cases  has  been 
the  same,  namely,  that  the  assignment  is  made  in  the  dis- 
charge of  a  duty  imposed  by  the  law. 

"  It  may  be  urged  that  a  landlord  should  not  lose  a  benefit 

'  12  Ves.  jun.  p.  511 ;  and  see  Brummell  v.  Macpherson,  14  Ves.  p.  173. 
'  See  ProppsitioDS,  post. 
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which  he  has  carefully  stipulated  for,  on  account  of  an  altera- 
tion in  the  circumstances  of  his  tenant.  But  then  it  is  to  be 
remembered  that  the  landlord  may  protect  himself  by  addi- 
tional stipulation,  and  it  may  with  reason  be  thought  that  the 
protection  of  creditors  who  have  trusted  their  debtor,  in  reli- 
ance on  his  apparent  property,  ought  to  be  a  paramount  con- 
sideration, and  more  especially  as  the  insolvency  of  the  debtor 
may  have  been  occasioned  wholly  or  in  part  by  expenditure 
*  in  improving  the  leasehold  property,  and  as  there  is  no  room 
to  suppose  that  the  landlord  would,  in  general,  be  injured  by 
an  assignment  to  a  person  paying  a  valuable  consideration, 
and  taking  the  lease  subject  to  all  the  covenants  contained 
in  it. 

"  j4flermuch  consideration^  therefore,  we  propose  that  it 
should  be  declared  that  sales  by  assignees  in  bankruptcy  or 
under  the  Insolvent  Debtors'  Act,  or  by  the  sheriff  under  pro- 
cess of  execution,  are  not  breaches  of  covenants  and  condi- 
tions not  to  assign,  but  that  purchasers  taking  assignments 
from  assignees,  sheriff,  executors  or  administrators,  should 
become  liable  to  such  covenants  and  conditions  as  well  as  to 
all  others  in  the  lease." 

'  It  may  safely  be  taken  as  a  general  rule  with  regard  to 
professional  opinions,  that  the  words  "  after  much  considera-^ 
tion"  imply,  either  that  the  opinion-giver  is  not  quite  satisfied 
with  his  own  reasons,  or  that  he  has  no  reasons  to  give ;  and 
the  insertion  of  these  words  by  the  Commissioners  have  led 
us  to  examine  this  proposition  with  much  consideration  our- 
selves. We  certainly  are  not  quite  satisfied  with  the  justice 
of  the^eclaration  proposed,  and  we  think  one  reason  for  it, 
that  the  insolvency  of  the  debtor  may  have  been  occasioned 
wholly  or  in  part  by  expenditure  in  improving  the  leasehold 
property,  a  little  overstrained ;  but  as  it  is  impossible  to  secure 
the  landlord  in  all  cases  without  doing  injustice  to  the  general 
creditor  in  some,  and  subsequent  purchasers  are  to  be  made 
liable  to  the  covenants,  the  alteration  may  be  on  the  whole  a 
prudent  one. 

The  Commissioners  next  proceed  to  consider  covenants  re-^ 
laling  to  land,  in  cases  where  the  relation  of  landlord  and 
tenant,  or  lessee  and  reversioner,  does  not  exist ;  "  the  law 
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with  respect  to  which/'  they  say,  ^*  cannot  so  easily  be  pat 
upon  a  right  footing,  as  with  respect  to  those  hitherto  con** 
sidered.'*    They  class  such  covenants  thus ; — 

**  1.  Covenants  made  with  the  owner  of  the  land  to  which 
they  relate. 

"  2.  Covenants  made  by  the  owner  of  the  land  to  which 
they  relate. 

**  3.  Covenants  relating  to  the  custody  and  production  of 
deeds,  and  muniments  of  title,  where  different  parties  are 
interested  in  them,  which  class  of  covenants  is  in  some 
respects  difierent,  and  appears  to  be  open  to  a  different  sort 
of  remedv,  from  all  others. 

"  1.  The  most  ordinary  instance  of  the  first  branch  of 
covenants  is  found  in  the  usual  covenants  for  title ;  other  in- 
stances of  the  same  sort  are  special  covenants  to  indemnify 
against  existing  charges  which  affect  the  land,  to  get  in  out- 
standing estates,  or  to  procure  further  assurance. 

"  In  considering  the  burthen  of  these  covenants,  no  diffi- 
culty can  arise,  for  they  are  in  their  nature  general  obligations 
binding  on  the  covenantor  and  his  real  and  personal  represen- 
tatives, but  cannot  be  binding  on  any  particular  parties  as 
assignees*  We  have  therefore  only  to  consider  in  this  place 
the  benefit  of  such  covenants. 

"  Covenants  for  title. have  in  modern  practice  supplied  the 
place  of  warranties,  from  which  they  principally  differ  in  this, 
that  the  remedy  for  defect  of  title  under  a  warranty  was  the 
recovery  of  other  land  of  equal  value,  while  the  remedy  at 
law  upon  a  covenant  is  the  recovery  of  pecuniary  damages. 
Whether  these  covenants  are  to  continue  to  be  expressed  at 
length  as  at  present,  or  are  to  be  made  to  arise  by  implication 
or  construction  from  other  words  or  clauses,  it  is  material  that 
the  benefit  of  them  should  be  made  to  run  more  perfectly  than 
they  now  do  with  the  land  to  which  they  relate,  or  (as  we  have 
already  expressed  it)  that  the.party  really  interested  in  the  land 
should  be  entitled  to  the  remedy  for  breach  of  the  covenant." 

It  is  therefore  thought  necessary  to  remove  by  a  legislative 
declaration  a  disiinctton  which,  notwithstanding  Coke's  autho- 
rity,^ may  still  be  suppoied  to  exist  betvv^en  those  cases  where 

*  C».  Litt.324.  b.  ' 


the  eoven«Rtor  is  a  party  by  whom  the  estate  is  or  has  been 
conveyed,  and  those  where  he  is  a  stranger  to  the  estate. 
Doubts  also  are  swl  to  exist  as  to  whether,  when  the  statute 
of  uses  transfers  the  seisin,  the  benefit  of  the  covenants  invari* 
ably  accompanies  it ;  for  instance,  wheth^  persons  daiming 
under  powers  become  entided  to  -the  benefit  of  covenants 
which  run  with  the  land.  Here  again  a  legislative  declaration 
is  thought  necessary,  and  the  Commissioners  conceive  it  ad- 
visable to  apply  some  remedy  to  the  case,  where  (as  freque^tIy 
happens^)  the  &e  is  conveyed  to  a  releasee  to  uses,  and  the 
covenants  are  entered  into  with  the  purchaser,  so  that  he  being 
merely  cestui  que  use^  the  covenants  became  covenants  in 
gross,  and  separated  from  the  land.  The  general  recommen- 
dation stands  thus  i^ — 

f*  We  recommend  that  in  allcases  the  benefit  of  covenants 
entered  into  with  the  owners  of  land^  and  relating  to  tlie  same 
land,  shall  run  with  the  land  for  the  benefit  of  every  person 
taking  tlie  land,  or  any  partial  estate  or  interest  in  it,  either 
under  the  covenantee,  or  under  any  act  of  the  covenantee,  or 
under  any  assurance,  by,  through  or  und^  which  the  cove- 
nantee  may  claim,  (notwithstanding  any  want  of  privity  of 
estate  with  the  covenantee,  and  whether  the  title  of  such  per- 
son arises  by  way  of  transfer*  of  seisin,  or  by  way  of  use,  or 
under  the  exercise  of  a  power,  or  otherwise,  and  whether  the 
covenantor  had  or  had  not  any  previous  estate  or  interest  in 
the  land.) 

^^  2.  With  reference  to  covenants  entered  into  by  owners  of 
land,  we  have  to  consider  only  the  burthen  of  them.  Of  such 
covenants  some  have  relation  to  interests  possessed  or  acquired 
by  the  covenantee,  independently  of  the  covenant;  such  as  a 
covenant  to  pay  a  rent-charge  issuing  out  o£  the  land,  or  to 
maintain  a  road  over  it;  others  are  not  connected  with  any 
such  interests  in  the  land,  as  a  covenant  by  the  owner  of  a 
particular  dose,  that  it  shall  never  be  built  on,  but  always  re- 
main an  open  space.  We  shall  consider  these  separately, 
though  the  alterations  we  have  to  propose  will  apply  equally 
.to  both.'' 

« 

^  Should  the  Bill  for  imencling  the  law  of  Dower  pass,  this  mode  of  conveyance 
will  probably  go  out  of  use« 
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Whether  the  burthen  of  such  covenants,  of  either  descrip-  * 
tion,  runs  with  the  land  so  that  an  action  of  covenant  at  law 
can  be  maintained  against  an  alienee,  is  treated  by  the  Com- 
missioners as  a  moot  point:  though  the  case  of  Roach  9. 
Wadham,^  is  allowed  to  bear  very  strongly  towards  the  aiSrma- 
tive  side  of  the  question.  They  sever  the  Gordian  knot  by 
striking  the  groundwork  of  the  distinction  away : — 

"  We  have  been  led  to  consider  whether  there  is  any  good 
reason  why  the  burthen  of  covenants  of  any  description,  en- 
tered into  by  the  owners  of  land,  should  in  any  case  run  with 
the  land,  so  far  as  concerns  the  legal  remedy.  In  the  case  of 
the  rent-charge,  or  of  the  road,  the  person  entitled  to  the 
benefit  may  secure  himself  in  the  enjoyment  of  it  by  more 
express  remedies.  Powers  of  distress  are  usually  reserved 
(and  when  not  reserved  are  given  by  statute)  for  enforcing 
payment  of  rents ;  trespass  will  lie  for  the  interruption  of  a 
road;  the  addition  of  a  remedy  by  an  action  of  covenant 
against  the  same  persons,  who  would  be  the  objects  of  the 
former  proceedings,  appears  to  be  unnecessary.  There  are 
also  cases  in  which  the  justice  and  policy  of  giving  the  remedy 
by  covenant  would  be  questionable,  as  where  the  object  to  be 
secured  is  a  rent,  and  the  value  of  the  land  charged  with  it 
has  fallen  below  the  amount  of  the  rent.  Upon  the  whole, 
therefore,  we  think  it  will  be  most  expedient  that  the  legal 
remedy  by  action  of  covenant  should  not  be  given  in  these 
cases,  as  well  as  in  those  we  are  about  to  discuss." 

The  next  class  of  covenants  discussed  are  covenants 
entered  into  by  the  owners  of  particular  land  with  the  owners 
of  other  neighbouring  or  adjoining  Und,  that  the  land  shall 
not  be  built  upon  or  planted,  or  otherwise  imposing  restric- 
tions upon  the  mode  of  enjoyment  of  land  in  favour  of  per- 
sons taking  n6  property  in  such  land. 

"  In  modern  times  such  covenants  are  of  frequent  occur- 
rence, in  cases  where  the  areas  of  squares  or  public  walks  are 
to  be  preserved,  or  where  an  uninterrupted  view  of  the  sea,  or 
6f  open  country,  is  to  be  secured  to  the  owners  of  adjoining 
houses.     Doubts,  nevertheless,  appear  to  have  been  exten- 

^  6  East,  289« 
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sively  entertained  both  ias  to  the  efficacy  of  such  covenants 
for  the  purposes  they  are  intended  to  answer,  and  as  to  their 
validity.  With  respect  to  the  former  the  principal  ground  of 
doubt  has  been,  whether  they  would  run  with  the  land  so  as 
to  bind  all  successive  owners  of  it.  Judged  by  the  usual  rule, 
(and  supposing  the  rule  to  be  applicable)  perhaps  this  doubt 
may  be  thought  to  be  unfounded,  for  they  relate  directly  and 
immediately  to  the  land.  If  such  a  covenant  is  not  binding, 
at  least  in  equity,  on  an  assignee  of  the  land,  a  title  to  pro- 
perty, the  enjoyment  of  which  materially  depends  upon  it, 
must  obviously  be  defective. 

^*  It  does  not  very  clearly  appear  under  what  impression  as 
to  their  effect  such  covenants  have  been  introduced  or  sanc- 
tioned by  practitioners;  probably  they  have  seldom  been 
viewed  as  creating  at  law  any  other  than  a  personal  obligation. 
We  are  not  aware  of  any  instance  in  which  an  actiqn  at  law 
upon  such  a  covenant  has  been  brought  against  an  assignee 
of  the  land  referred  to  in  it.  In  a  few  cases  the  subject  has 
been  brought  before  Courts  of  Equity,  by  suit  against  an  assig- 
nee of  the  land ;  in  some  of  these  cases,  the  Court  has  refused 
to  interfere  by  way  of  injunction,  but  the  validity  of  the  cove- 
nant, or  its  binding  the  assignee,  has  never  been  negatived  by 
decision. 

"  Practitioners  have  in  many  cases  resorted  to  other  con- 
trivances for  attaining  the  same  object,  such  as  vesting  the 
land,  or  a  long  term  of  years  in  it,  in  trustees  upon  trust  to 
continue  it  in  the  state  intended  to  be  guaranteed,  or  the 
creation  of  a  rent  with  powers  of  distress  and  entry  to  arise 
on  the  taking  place  of  any  alteration  in  the  circumstances  of 
the  land." 

It  is  also  doubted  whether  such  covenants  be  not  open  to 
the  objection  of  creating  a  perpetuity.^  In  consequence  of 
these  numerous  grounds  of  doubts,  private  acts  of  Parliament 
are  frequently  obtained  to  effectuate  the  object  in  view. 

"  These  covenants  (say  the  Commissioners)  being  thus  of 
frequent  occurrence,  and  of  great  importance,  we  have  given 

'  There  is  an  instance  of  such  a  covenant  in  Fitzg.  N.  B.,  8th  edit.  p.  341. 
Note  by  Hill.  The  covenant  was  held  to  be  good,  bat  the  law  of  perpetuity  was 
then  uninown. 
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the  subject  very  fiill  coBsideradon,  mth  the  new  to  suggest  a 
means  of  putting  the  law  respecting  it  on  a  more  sati^Kstory 
footing. 

**  To  declare  generally  diat  such  covenants  create  con^ 
tinuing  obligations,  as  well  at  law  as  in  equity,  against  the 
owners  of  land,  appears  open  to  much  olgection.  It  might 
not  unfirequently  lead  to  persons  being  rendered  liable  to  an 
obligation,  or  at  least  sued  for  it,  when  the  existence  of  die 
obligation  was  unknown  to  them. 

**  A  General  Register  (which  we  hope  to  see  established^ 
would  remove  much  of  this  difficulty.  An  easy  adaptation  of 
the  machinery  of  such  a  register  would  put  this  matter  on  a 
footing,  in  which  persons  interested  under  such  covenants 
would  be  secure  of  the  perf<H-mance  of  them,  and  purchasers, 
of  land  subject  to  them  would  have  the  means,  of  knowing 
b^ore  hand  the  obligations  to  which,  they  would  become 
liable.  It  may  indeed  be  mentioned  as  one  of  the  advantages 
<^  such  an  establishment,  that  it  would  afibrd  the  only  means 
by  which  the  relief  to  be  derived  from  the  settlement  of  tiie 
law  in  this  particular  can  be  satisfactorily  obtained. 

**  On  the  other  hand,  a  declaration  that  covenants' <^  this 
kind  are  merely  personal,  or  covenants  in  gross,  (if  it  went 
the  length  of  precluding  the  assistance  of  a  court  of  equity,) 
would  be  almost  entirely  to  destroy  the  use  o£  them ;  for  in 
that  case  the  benefit  would  scarcely  survive  the  generation  in 
which  the  obligation  was  created.  The  security,  so  far  as 
regarded  the  damages  to  be  recovered  at  law,  would  be  dis* 
sipated  and  lost." 

In  this  perplexity  they  appear  to  us  to  have  hit  upon  about 
one  of  the  worst  measures  that  could  be  hit  upon.  They  p!»- 
pose  to  declare  that,  at  law  and  for  the  purpose  of  conferring 
a  legal  right  of  action,  the  burthen  of  such  covenants  shall  not 
be  considered  as  running  with  the  land,  but  that  the  courts 
of  equity  shall  be  invested  •  with  a  dkeretionary  power  of  en- 
forcing them,  with  reference  to  general  considerations  of  ex- 
pediency. Such  is  the  Commissioners^  plan  for  rendering  any 
future  application  for  private  acts  of  Parliament  unnecessary — 
brought  forward,  moreover,  at  a  time  when  the  propriety  of 
•asimilatiiig  l^al  and  equitable  rigfatsas  AMieh  as  possible 
has  been  almost  universally  agreed  upon.     Such  cotenants 
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will,  of  course,  remain  binding  as  personal  obligationsi  except 
where  imposed  to  public  policy* 

Thirdly  and  lastly  ccune  Covenants  relative  to  the  production 
and  Custody  of  title*deeds;  a  subject  which  the  Conunis- 
sioners  introduce  by  again  alluding  to  the  benefits  they  anti* 
dpate  firom  a  Register.  They  admit,  however,  that  a  great 
many  of  the  inconveniences  connected  with  this  subject  are 
not  to  be  cured  by  a  Register.  We  subjoin  a  short  general 
description  of  these : — 

**  The  circumstances  which,  for  a  long  period,  hav^  been 
gradually  breaking  up  the  masses  in  which  landed  property 
previously  existed,  and  making  it  a  subject  of  commerce,  have 
led  to  the  preval^ice  of  this  difficulty  to  a  very  serious  extent. 
Perhaps  no  instance  can  be  adduced  in  which  the  existence 
of  an  acknowledged,  evil  has  been  longer  put  up  with.  The 
accommodating  t^nper  of  parties,  and  an  adherence  to  the 
spirit  of  private  contracts  (beyond  what  their  legal  import 
would  always  warrant)  for  a  long  time  supplied  the  want  of  a 
legislative  provision  on  this  subject  9ut  the  great  increase 
in  the  traffic  in  land,  the  alteration  which  has  taken  {4ace  in 
professional  practice,  and  the  greater  degree  of  attention 
which  minute  points  have  received  from  courts  of  justice,  have 
at  length  made  this  a  very  serious  source  of  evil. 

**  In  a  recent  case,  where  the  vendor  had  not  the  custody  of 
the  original  deeds,'but  had  a  covenant  for  production  of  them, 
it  was  decided  that  the  title  was  not  marketable,  because  the 
covenant  did  not  at  law  run  with  the  land. 

^*  The  consequence  <^  the  dedsion  to  which  we  have  just 
alluded  is,  to  create  an  embarrassment  in  conveyancing,  which 
none  but  those  engaged  in  its  daily  practice  can  be  sensible 
of;  for,  of  the  numerous  cases  in  which  the  muniments  of 
title  to  property  are  to  be  resorted  to  under  existing  cove- 
nants for  production  of  than,  a  very  small  proporticm  will  be 
found  in  which  the  covenant  could  be  said  actually  to  run 
with  the  land  to  which  the  deeds  relate.  Provisions  on  this 
subject  are  now  oflen  inserted  in  conditioas  of  sale  by  auction, 
and  in  pritatie  contracts,  which,  being  prepared  by  unskilful 
persons  or  without  due  coosideratioi^  lekl  to  difficulties  and 
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The  maxim  or  principle  on  which  it  is  proposed  to  legis- 
late is  this :  "  that  when  several  persons  are  interested 
in  the  contents  of  a  deed^  each  of  them  should  have  the 
means  of  compelling  its  production  on  all  lawful  occasions." 
This  principle  is  supposed  to  have  been  acted  upon  to  a  con- 
siderable extent  so  long  as  warranties -were  in  use;  "  and  it 
has  been  concluded  (says  the  Report)  by  many  practitioners, 
that  since  the  interference  of  courts  of  equity  had  been  intro- 
duced upon  its  present  footing,  a  direct  and  efiectual  mode  of* 
attaining  the  same  object  existed  in  Chancery.  In  favour  of 
coparceners,  and  in  cases  of  petition  under  decrees,  this 
equity  appears  always  to  have  prevailed;  and  in  all  other 
cases  where  the  ownership  of  lands  held  under  one  title  has 
become  divided,  there  seems  equal  reason  for  it."  The  esta- 
blished practice  in  sales  of  estates  by  lots  is  stated  to  be,  that 
the  party  purchasing  the  more  valuable  portion  of  the  pro- 
perty should  have  the  custody  and  covenants  for  the  produc- 
tion of  the  deeds ;  and  we  are  also  informed,  that  although, 
when  conveyances  were  made  to  uses,  it  was  considered  that 
the  right  to  the  custody  of  the  deeds  was  in  the  feoffees  to 
uses  and  their  heirs,  there  must  have  been  a  clear  equity  in 
parties  interested  to  compel  the  production  of  them. 

The  case  between  mortgagors  is  spoken  of  as  peculiar. 
'^The  possession  of  the  deeds  is  considered  a  substantial  part 
of  the  security,  and  the  mortgagee  cannot  be  compelled  to 
produce  them,  or  allow  their  inspection,  till  his  debt  is  paid. 
The  remedy  for  any  one  claiming  under  the  mortgagor,  who 
may  wish  to  obtain  possession  of  the  deeds,  is  to  pay  off  the 
mortgage.  The  effect  of  this  doctrine  is,  in  many  ca$es,  to 
prevent  the  mortgagor  from  dealing  with  his  equity  of  re- 
demption ;  and  upon  the  whole  we  see  no  suiScient  reason  for 
continuing  this  privilege  to  mortgagees." 

The  intended  alterations  are  minutely  set  forth  in  the  Pro- 
positions. 

A  Period  of  Limitation  for  the  Rights  of  the  Church — 
This  subject  was  hinted  at  in  the  First  Real  Property  Report, 
but  the  Commissioners  suspended  their  opinions  upon  it  until 
the  answers  to  certain  questions  submitted  to  the  Bench  of 
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Bishops  should  arrive.  Eight  of  their  lordships  have  since 
responded^  and  their  communications  appear  in  the  Appendix 
to  this  Report.  They  are  mostly  unfavourable  to  the  altera- 
tions proposed,  but,  with-  one  or  two  exceptions,  not  bigotedly 
so;  and  the  Commissioners,  acting  with  laudable  firmness  in 
this  respect,  are  notwithstanding  unanimous  that  periods  of 
limitation  for  all  the  rights  in  question  are  imperatively  re* 
quired.  .  We  will  first  abstract  the  views  of  the  Commis- 
sioners, and  then  subjoin  some  passages  from  what,  we  fear, 
must  be  called  the  protests  of  the  Heads  of  the  Church.  The 
principles  upon  which  it  is  proposed  to  legislate  in  this  matter 
are  thus  laid  down : 

"  In  all  proposed  improvements  in  the  law,  property  is  to 
be  respected,  and  we  feel  not  only  that  the  property  of  the 
Church  should  be  held  quite  as  inviolable  as  that  belonging 
to  individuals 9  l^t  that  the  public  interest  is  concerned  in 
preventing  incroachments  upon  rights  which  were  conferred 
for  the  public  good.  We  think  it  desirable  that  there  should 
be  a  final  settlement  between  the  Church  and  the  laity  upon 
the  basis  of  present  enjoyments,  but  so  as  not  to  give  sanction 
on  either  side  to  any  recent  usurpation  which  has  not  acquired 
the  semblance  of  established  right.  This  plan  we  consider 
idll  most  nearly  reconcile  strict  right  with  the  interest  of  all 
parties. 

"  The  rule  *  nullum  tempus  occurrit  ecclesue,''  while  it  has 
worked  much  vexation  and  prejudice  to  the  laity,  has  by  no 
means  proportionably  enriched  the  Church.  As  to  the  indi- 
vidual members  of  the  ecclesiastical  body,  we  believe  that  the 
attempts  to  revive  ancient  claims,  with  whatever  success  they 
have  been  attended,  have  on  the  whole  been  productive  of 
personal  inconvenience  and  pecuniary  loss  to  the  claimants, 
together  over  weighing  their,  share  of  gain  from  the  rights 
recovered.  There  is  no  doubt  that  conscientious  motives 
often  induce  ecclesiastical  persons  both  to  advance,  and  to 
persist  in  prosecuting,  claims  on  behalf  of  the  Church,  which 
private  considerations  would  incline  them  to  forego,  or  relin- 
quish. We  consider  that  the  Church  would  be  benefited  by 
the  removal  of  this. species  of  snare. 

"  The  rule  we  have   referred  to,  by  its  operation  has 
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brought  upon  tithes  a  reproach  which  does  not  necessarily 
belong  to  them,  and  from  which  they  ought  to  be  rescued." 

With  the  most  earnest  wishes  for  the  well  being  of  the 
established  Church,  we  must  agiun  and  again  protest  against 
the  doctrine,  that  what  is  called  its  property  stands  upon  the 
same  footing  as  that  of  individuals.  The  present  holders  of 
Church  preferments,  and  the  owners  of  advowsons,  have  inde- 
feasible titles,  undoubtedly,  so  far  as  their  resj^ective  interests 
extend;  but  to  suppose  a  mere  legal  or  mental  abstraction 
invested  with  inalienable  rights,  is  ridiculous.  By  repeating 
such  assertions,  the  clergy  may  weaken  other  property,  but 
they  certainly  will  not  strengthen  their  own.  The  Report 
proceeds : — 

"  The  principles  upon  which  long  enjoyment  is  held  to  be 
conclusive  evidence  of  right,  apply  to  this  species  of  property 
as  fully  as  to  any  other,  and  where  the  tithes  are  claimed 
either  by  a  lay  impropriator  or  by  a  corporation  aggregate, 
whether  temporal  or  spiritual,  there  seems  no  reason  why  the 
enactments  which  we  have  recommended  respecting  land, 
should  not  be  extended  to  them.  With  respect  to  the  claims 
of  the  clergy  generally,  however,  a  different  course  must  be 
pursued.  Prescription  must  be  governed  by  peculiar  rules  as 
to  property  e^ictra  commeretum^  held  by  a  succession  of  tenants 
for  life,  who  are  liable  to  want  the  information  as  to  their 
rights  which  other  owners  may  be  considered  to  possess,  and 
who  are  peculiarly  liable  to  want  the  pecuniary  means  of  en- 
forcing those  rights.  This  property  is  held  too  on  a  species 
of  trust  for  the  public,  and  the  trust  is  left  to  the  protection 
of  individuals  who  have  but  a  partial  interest  in  enforcing  its 
performance,  and  yet  (unlike  other  trustees)  must  bear  per- 
sonally the  whole  expense  and  risk  of  the  requisite  proceed*- 
ings.  It  is  a  consideration  moreover  not  to  be  overlooked, 
that  these  individuals  are  liable  to.  be  influenced  by  many 
motives,  operating  either  constantly,  or  for  a  long  period,  to 
deter  them  from  demanding,  and  especially  from  hostilely 
prosecuting,  their  rights.** 

These  observations  are  indisputably  true ;  and  no  one  who 
knows  any  thing  of  the  country  will  deny  that,  independently 
of  mere  worldly  motives,  great  sacrifices  are  made  by  the 
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dei^  to  preserve  a  good  understanding  with  their  pa- 
rishioners.^ '^  Yet,"  say  the  Commissioners,  "  experience 
shows  that  it  is  necessary  to  confine  the  effect  to  be  given  to 
all  these  considerations  within  moderate  limit;"  and  they  go 
on  to  corroborate  the  remark  by  an  exposure  of  the  evils  to 
which  the  doctrine  of  presumption  gives  rise. 

^*  For  want  of  a  positive  rule,  recourse  has  been  had  to  the 
doctrine  of  presumptions,  and  these  being  presumptions  of 
fact,  are  held  in  our  law  to  be  within  the  proper  province  of  a 
jury.  Accordingly,  when  there  is  evidence  of  enjoyment  for 
a  considerable  period,  the  Court  itself  usually  declines  deter- 
mining that  such  enjoyment  is  not  of  immemorial  antiquity, 
and  refers  the  question  to  a  jury. 

**  The  trial  is  of  a  very  unsatisfactory  nature.  The  evidence 
consists  partly  of  documents  preserved  in  various  public  repo- 
sitories ;  the  authority  of  these  documents,  as  applying  to  the 
point  in  dispute,  is  open  to  various  observations ;  and  they 
are  frequently  of  doubtful  construction  and  lead  to  no  satis- 
factory conclusion :  another  part  of  the.  evidence  consists  of 
oral  testimony,  as  to  •  the  fact  of  enjoyment  as  far  back  as 
living  memory  reaches ;  and  as  to  the  tradition  which  has 
been  received  from  deceased  persons. 

**  Oral  testimony  in  these  cases  is  peculiarly  liable  to  be 
affected  by  the  inclination  of  the  witness,  and  of  those  from 
whom  his  information  was  derived,  and  more  of  arbitrary  dis- 
cretion, as  to  its  weight  and  effect,  must  be  assumed  by  those 
to  whom  it  is  delivered,  than  is  likely  to  be  exercised  in  other 
oases.  The  consequence  is,  that  the  most  careful  examination 
of  the  case  in  a  question  of  tithe  before  trial  will  not  enable  a 
party  to  anticipate  with  confidence  the  result  of  an  action,  and 
that  the  unsuccessfiil  party  has  frequently  sufficient  grounds 
for  dissatis&ctlon  with  the  verdict  to  tempt  him  to  endeavour 
to  set  it  aside,  or  to  take  the  chance  of  another  action  on  the 
same  question.  Thus  litigation  is  prolonged  and  multiplied, 
and,  the  rules  of  law  conflicting,  not  only  with  the  interests, 
but  with  the  feelings,  and  passions,  of  jurymen,  scandal  is 

*  "  I  have  had  formerly  much  to  do  with  tithes,  and  always  thought  the  clergy 
were  more  sinned  against  than  sinning." — Mr.  Bell,  App.  to  1st  Rep.  p.  347. 
We  quoted  this  once  before,  b'Ut  in  the  present  state  of  the  public  mind  such  testi- 
monies should  be  diffused  as  widely  as  possible. 
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sometimes  brought  upon  the  administration  of  justice.  Upon 
the  whole,  a  decided  advantage  is  given  to  modern  usage 
against  ancient  right,  and  the  nullum  tempus  rule  is  in  efiect 
repealed  by  a  process  of  the  most  mischievous  description  to 
all  parties  concerned,  but  especially  to  those  for  whose  pro- 
tection it  is  intended. 

"  We  believe  that  these  evils  admit  of  no  remedy  but  fixing 
in  this  country  a  period  of  prescription  for  the  Church." 

They  add,  what  we  formerly  stated,^  that  there  is  no 
other  country  in  Europe,  Catholic  or  Protestant,  in  which 
there  is  not  a  period  fixed  for  barring  ecclesiastical  claims ; 
and  ingeniously  suggest  that  until  the  9  Geo.  1,  the  nullum 
tempus  occurrit  regi  doctrine  was  supposed  absolutely  ne-. 
cessary  to  protect  the  rights  of  the  Crown,  but  that  no  public 
loss  has  resulted  firom  the  abrogation  of  it. 

The  subjects  to  be  considered  in  framing  a  Statute  of 
Limitations  for  the  Church  are — 1.  The  entire  exemption  of 
land  firom  tithes.  2,  Moduses,  or  customary  payments  in 
lieu  of  tithes.  3.  Compositions  real.  4.  Glebe  lands.  A 
few  sentences  will  be  sufiicient  for  each. 

1.  Exemption. — As  the  law  now  stands,  nonpayment  of 
tithes  for  any  period  whatever,  is  no  ground  of  exemption. 
The  land-owner  can  only  discharge  himself  by  proving  that» 
his  land  anciently  belonged  to  a  religious  house  of  a  particu- 
lar description. 

2,  Moduses, — Moduses  are  supposed  to  have  arisen  fi'om 
agreements  of  immemorial  antiquity  between  the  tithe  owner 
and  the  tithe  payer,  for  their  mutual  benefit;  such  agreements 
having  been  anciently  permitted  by  the  law.  "  Where  these . 
customs  exist,"  say  the  Commissioners,  ''  they  ought  to  be 
respected  as  much  as  the  right  to  tithes  in  kind  where  there 
is  no  modus,  or  as  the  right  to  the  soil  itself. 

"  Yet  the  rules  laid  down  by  courts  of  justice  on  this  sub- 
ject render  many  cases  of  modus  open  to  question,  and  have 
often  caused  Moduses,  which  had  subsisted  without  question 
for  centuries,  to  be  set  aside.  The  most  formidable  objection 
to  a  modus  is  rankness.     To  be  valid,  a  modus  must  be 

»  3L.M.  pp.  70,71. 
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deemed  to  have  subsisted  from  the  reign  of  Richard  I.  as  the 
period  of  legal  memory,  and  if  the  payment  be  considered 
greater  than  the  tithe  of  the  articles  covered  by  the  modus 
was  then  worth,  it  is  set  aside  notwithstanding  the  uncer- 
tainty of  such  speculations,  and  the  possibility  that  the  owner 
of  the  land,  out  of  love  to  the  Church,  or  for  the  good  of  his 
own  soul,  may  have  agreed  to  pay  annually  in  lieu  of  tithes  a 
larger  sum  than  the  tithes  were  then  worth." 

It  seems  unnecessary  to  copy  the  statement  in  the  Report 
as  to  the  amount  of  litigation  occasioned  by  the  present  law 
of  moduses,  and  the  prejudice  it  excites  against  the  Church. 
We  shall  only  copy  one  forcible  remark : — "  Whenever  the 
incumbent  succeeds  in  setting  aside  a  long  established  modusi 
there  is  a  strong  feeling  that  injustice  is  done,  for  he  accepted 
the  living  when  the  modus  prevailed,  and  the  advowson  and 
all  the  land  in  the  parish  have  been  probably  repeatedly  sold 
on  the  basis  of  the  modus,  so  that  when  it  is  set  aside  one 
party  loses  what  he  bought  and  had  long  enjoyed^  and  ano* 
ther  gets  what  he  had  not  bought  and  never  expected  to 
enjoy."  . 

To  take  one  example  amongst  many,  it  is  said,  that  a 
modus  was  recently  set  aside  which  had  subsisted  ever  since 
the  reign  of  Edward  IL  by  the  discovery  of  a  document 
which  showed  that  it  originated  in  that  reign;  and  the  curious 
in  such  matters  are  referred  to  the  cases  below.^ 

3.  Compositions  Real. — "  This  differs  from  modus  princi- 
pally in  the  time  of  its  commencement.  It  is  an  agreement 
for  a  commutation  of  tithes  that  might  have  been  made  with 
the  consent  of  the  incumbent,  patron  and  ordinary  at  any 
time  prior  to  the  13th  of  Elizabeth.  It  is  not  liable  to  the 
objection  of  rankness. 

"  By  the  rule,  however,  now  established,  a  composition 
real  is  not  to  be  presumed  from  any  length  of  usage  consistent 
with  it,  but  it  must  be  established  by  proof  or  positive  evi- 

*  See  Lord  Kensington  v.  Pugh,  1  Younge,  125.  Lediard  v.  Anstie,  3  Younge 
&  Jei-vis,  548.  Short  v.  Lee,  2  Jac.  &  Walk.  464.  Norton  v.  Hammond,  1 
Younge  &  Jervis^  94.  Fisher  v.  Ixnrd  Graves,  1  M'Leland  &  Younge,  362. 
Dennison  v.  Elsley,  1  M'Leland  &  Younge,  1.  Ross  v.  Aylesbury,  not  yet  re- 
ported.   Lambert  v.  Fisher,  Kirkby's  Rental  Case,  before  V.  G.  M.  T.  1830. 
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dence  of  the  existence  at  some  time  of  a  d^ed  which  must  at 
least  be  as  old  *as  the  13th  of  Elizabethi  and  may  be  several 
centuries  older," 

This  doctrine  is  also  condemned  as  militating  against  tb» 
general  maxim  of  the  law,  that  what  has  long  existed  shall^ 
in  favour  of  peaceable  enjoyment,  be  presumed  to  have  a 
legal  origin. 

4.  Glebe. — Disputes  as  to  glebe  are  rare,  but  do  occur  occa- 
sionally, and  the  law  relating  to  it  is  extremely  un&vourable 
to  the  laity.  A  period  of  adverse  enjoyment,  which  should 
outweigh  any  evidence  of  prior  title,  is  therefore  alleged  to 
be  necessary;  and  the  Commissioners  think  that  7  It  would 
likewise  be  proper  to  make  some  regulation  respecting  land 
given  to  a  parson  irregularly  for  tithes,  and  land  irregularly 
exchsinged  for  glebe  land,  where  the  tithes  or  the  glebe  land 
have  been  afterwards  claimed ;  for  instances  occur  in  which 
the  parson  recovers  the  tithes  and  retains  the  land  given  in 
lieu  of  them,  or  where  he  repovers  the  glebe  land  and  retains 
the  land  received  by  his  predecessor  in  exchange  for  it/* 

The  Proposition  as  to  thpse  several  matters  is  thus  ex- 
pressed in  the  body  of  the  Report  :-t- 

^^  We  propose  a  period  of  sixty  years,  and  two  incum* 
beaoies,  with  three  years  of  a  third  ipcumbeney,  as  to  exempt 
tions  from  tithes,  and  as  to  moduses,  compositions  real,  and 
glebe  lands.  A  succession  of  incumbencies  is  a  necessary 
ingredient  in  the  proposition,  on  account  of  the  risk  of  a  par- 
ticular incumbent  being  careless  or  poor,  or  of  there  being 
collusion  between  the  incumbent  and  the  patron  who  has  land 
in  the  parish ;  but  any  risk  from  the  character  of  the  indivi- 
dual incumbent,  or  from  collusion  between  the  incumbent  and 
patron  for  more  than  two  incumbencies  in  succession,  cannot 
be  allowed  for  without  too  great  a  sacrifice  of  the  objects  to 
be  attained,  and  it  seems  not  unreasonable  to  presume,  that 
within  the  period  we  propose  there  may  be  an  incumbent  able 
and  willing  to  assert  thp  rights  th^  protection  of  which  is  left 
in  his  hands. 

"  We  have  only  ftirther  to  remark,  that  there  ought  to  be 
complete  reciprocity  between  the  parties,  and  that  where  tithes 
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have  been  paid  for  a  certain  time  no  exemption  or  modus 
should  be  allowed  to  be  set  up." 

We  how  prooeed  to  give  the  Questions  submitted  to  the 
Bench  of  Bishops  as  to  the  subjects  included  in  the  Report, 
and  such  of  their  Answers  as  appear  worth  copying : 

<*  Question  1  • — Much  complaint  having  at  different  Umf«  t>^40 
»vpr^ssed  on  aeooimt  of  there  being  no  Statute  ihr  liimitatipn  of 
Actions,  relative  to  eddesiastipal  property  and  to  tithes  in  lay  hands, 
Po  you  think  there  would  he  any  insuperable  objection  la  the 
snaetment  of  a  statute  of  limitation  applicable  to  such  property  f 

1st.  As  te  Eoclesiastical  Property. 

Q.  13. — Do  you  think  a  period  of  limitation  might  be  filled,  com* 
pounded  of  a  certain  number  of  years  and  a  certain  number  of  in^ 
cumbeneies  9 

Q.  8. — Do  you  think,  with  respect  to  moduses  on  non-payment 
of  tithes,  a  period  of  fifty  years,  provided  in  that  time  the  preftr^ 
ment  had  been  occupied  by  three  incumbents,  would  be  a  reason- 
abje  time  ?       ^ 

Q.  4. — Or  what  other  period  of  linutation  would  you  j^op^^e  ? 

Q.  5. — On  which  party  ought  the  onus  probandi  to  lie  ? 

Q.  6; — ^Dp  you  think  where  a  composition  real  is  pleaded,  it  is 
reasonable  that  the  existence  of  such  composition  should  never  be 
presumed  or  inferred iVom  any  length  of  usage  or  enjoyment  with- 
out production  of  the  instrument  itself,  or  evidence  of  its  having 
existedi  bearing  in  mind  that  such  an  instrument  must  appear  to 
have  be^n  executed  between  the  beginning  of  the  reign  of  Richard  I. 
and  the  Idth  of  Queen  Elizabeth  ? 

Q.  7. — Do  you  see  any  objection  to  an  enactment,  that  If  a  mo- 
dus has  existed  and  been  acted  upon  for  fifty  years  and  three 
incumbencies,  such  moduses  shall  be  binding,  without  regard  to  the 
tjine  whpn  it  originated,  or  to  the  objections  which  might  at  present 
be  made  to  it  fbr  rankness  or  any  other  cause  ¥ 

Q.  8, — Qr  what  other  period  of  limitation  would  you  propose  for 
this  purpose  f 

Q.  9. — Do  you  think  that  where  a  right  to  tithes  comes  in  ques- 
tion, any  and  wh^t  different  rule  should  be  established  as  applicable 
to  cases  in  which  the  patron  of  the  living  is  proprietor  of  land  in 
the  parish  ? 

Q,  JO. — I)o  you  think  it  impossible  to  establish  any  statute  of 
limitations  as  applicable  to  the  church  ?" 

e2 
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The  Archbishop  of  Canterbury  is  general  and  brief.  His 
only  three  answers  are  these : 

**  Answer  1* — <<  On  a  subject  so  materially  affecting  the  interests 
pf  the  clergy  at  large^  I  could  not  give  an  opinion  without  incurring 
a  responsibility  which  I  am  not  willing  to  take  on  myself,  more 
especially  without  information  sufficient  to  give  me  confidence  in 
my  own  judgment.  I  shall  be  most  willing  to  take  into  considera- 
tion any  plan  which  shall  be  recommended  by  the  high  authorities 
of  the  law.  At  present  I  will  only  observe,  that  if  the  public  con- 
venience should  require  the  sacrifice  of  a  privilege  which  I  conceive 
to  have  been  not  less  useful  to  the  church  in  preventing  encroach- 
ments on  her  property  than  in  recovering  her  rights  and  possessions 
when  they  had  improperly  passed  into  other  hands,  some  method 
ought  to  be  found  for  the  previous  settlement  of  all  contested 
claims  of  exemption  or  modus,  and  for  placing  the  property  now 
possessed  by  the  church  on  such  a  footing  as  to  preclude  its  aliena- 
tioni  except  in  such  cases  as  are  authorised  by  law,  for  the  future. 

A*  1^. — I  think  a  distinction  would  be  invidious, 

A.  13. — I  do  not  see  that  it  is  necessary." 

The  Bishop  of  London : 

'*  Answer  1. — It  is  impossible  to  give  an  answer  to  so  general  a 
question.  Each  case  must  be  looked  at  by  itself.  The  principles 
\ipon  which  the  statutes  of  limitation  are  grounded  are  not  strictly 
applicable  to  the  case  of  tithes,  where  there  is  a  fresh  account 
^very  year  between  the  incumbent  and  the  tithe-payer ;  so  that  the 
only  limitation  which  should  be  allowed  would  be,  that  an  incum-^ 
bent  should  be  estopped  from  recovering  unclaimed  tithes  for  more 
than  a  certain  number  of  years. 

A.  2. — ^The  question  of  a  right  to  tithes  is  not  a  fit  subject  for  a 
statute  pf  limitation. 

A.  3  &  4. — Moduses  ought  not  to  be  settled  by  a  statute  of  limi- 
tation. The  whole  question  of  moduses  should  be  settled  in  a  dif- 
ferent way,  before  such  a  statute  can  be  admitted. 

A.  5  &  G. — If  the  onus  probandi  be  taken  off  the  tithe  payer,  it 
will  be  a  very  great  hardship  on  the  clergy,  inasmuch  as  it  wilt  be 
a  virtual  denial  of  their  common  law  right  to  tithes. 

A.  7. — The  greatest  possible  objection.  It  would  be  a  most  itii- 
quitous  enactment.  It  is  quite  notorious  that  moduses  are  fre- 
quently set  up  by  great  proprietors,  and  submitted  to  by  poor 
clergymen  from  necessity,  not  from  an  acquiescence  in  their  validity. 

A.  8,  9,  &  10. — I  would  allow  of  no  limitation ;  but  in  each  case 
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where  it  might  be  desirable  to  settle  finally  the  question  of  modusies, 
a  special  commission,  perhaps,  might  be  empowered  to  try  the 
question,  and  to  sanction  any  reasonable  settlement  of  it.  The 
trial  of  a  modus  by  jury  would  be  most  unjust. 

A,  11  &  12.-r-One  and  the  same  rule  must  be  applied  to  all  pro- 
prietors of  tithes,  whether  ecclesiastical  or  lay. 

A.  13. — The  cases  are  not  frequent  in  which  such  a  statute 
would  be  required. 

A.  16. — If  an  impartial  and  cheap  tribunal  for  the  settlement  of 
this  single  question  could  be  put  into  operation,  it  might  admit  of 
consideration,  whether  in  that  case  all  moduses  might  not  be 
required  to  be  brought  before  it  and  finally  settled  within  10  years, 
or  be  considered  as  permanently  fixed.'' 

The  concluding  suggestion  has  been  under  the  considera- 
tion of  the  Commissioners^  but  was  rejected  by  them  on  the 
ground  of  the  tendency  of  such  a  measure  to  create  delay 
and  expense,  and  stir  up  many  new  disputes  which  would 
never  otherwise  have  arisen.  We  find  considerable  difficulty 
in  following  his  Lordship*s  reasoning  in  Answer  1 ;  and  we 
venture  to  hint,  with  all  possible  respect,  that  the  term  **  ini- 
quitous," in  A.  7,  is  too  strong. 

The  Bishop  of  Worcester  : 

"  Answer  1,  2,  3,  and  4. — Perhaps  there  may  not  be  any  insu- 
perable objection  to  the  enactment  of  a  statute  of  limitations  to 
ecclesiastical  property,  and  for  tithes  in  lay  hands. 

Fifty  years  is  st0>cient^  a  hundred  ru)t  too  many. 

A.  .5, — The  onus  prohandi  should  lie  on  the  person  claiming 
the  modus  or  exemption  for  the  whole  period  of  100  years. 

A.  6.-— I  think  a  composition  real  might  be  presumed,  or 
enforced  by  usage  without  production  of  the  instrument  itself,  or 
evidence  of  its  having  existed,  if  nothing  appear  against  such 
usage  from  the  26  Henry  VIII.  an  aera  prior  to  the  dissolution  of 
the  monasteries. 

A.  7  and  8. — Rankness  should  certainly  remain  destructive  of 
a  modus,  at  any  time,  and  afler  any  number  of  years ;  but,  except 
for  rankness  or  fraud,  a  modus  may  be  made  binding,  if  existing, 
and  acted  upon  for  100  years.. 

A.  9. — Some  rule  under  this  head  may  be  framed,  and  should 
be,  where  the  patron  of  the  living  is  proprietor  of  lands  in  the 
parish. 

A.  10.— I  am  inclined  to  think  it  hot  impossible  to  establish  a 
statute  of  limitations  applicable  to  church  property. 
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A<  1 1  <«^In  this  case  reference  must  be  mAde  to  ky  ibipropriaters. 

A.  12,  Id,  14|  and  1 41. •»— One  hundred  years  and  three avotlbfict^f 
Wduld  perhaps  he  prtiper* 

A.  16. — I  have  nothing  further  at  present  to  suggeiit. 

17.  *^Legtil1mmor^,    Ftcfe  Answer  to  Question  6» 

A.  18. — in  some  c|uesti(mfii  legal  tnetHdry  may  perhaps  b6 
ridueid  to  a  certain  number  of  years  oMn  Utem  motaihi*' 

If  fifty  years  be  suiGcient^  a  simple  layman  may  be  pat- 
4oned  for  thinking  that  a  hundred  years  is  too  much. 

The  Bishop  df  tlerefotd .' 

"  Answer  1,  2,  3,  4. — Not  mafiy  years  since,  a  right  to  tithes 
was  established,  and  composition  or  modus  set  aside,  by  appeal  to 
a  written  document  which  had  belonged  to  Glastonbury  Abbey 
before  its  dissolution.  This  fact  is  a  precedent  sufficiently  strong, 
td  be  a  ground  for  allowing  a  party  claiming  payment  of  tithes,  to 
go  up,  for  papers  and  records  in  his  favour,  at  least  as  far  as  the 
first  year  of  Henry  the  Eighth's  reign,  such  year  being  inclusively 
taken. 

A.  5. — iTie  (Johimoil  law  of  the  land  and  positive  laws,  give  to 
the  parson  a  tenth  of  all  things  titheable  throughout  the  parish  in 
which  his  church  stands.  Whoever  refuses  to  pay  that  teiith^  must 
show  cause  why  he  is  exempt.  The  onus  probandif  that  his  plea  for 
exemption  is  valid,  must  therefore  lie  on  him. 

A.  6,  7.«— No  composition  or  modus  should  be  deemud  valid, 
unless  the  payment  of  either  can  be  prdved  by  evidence  of  a 
written  deed  execute  in  the  fiirst  year  of  Henry  the  Eighth's  reign. 
The  reason  for  fixing  on  that  period  in  particular  is,  beeiluse,  by 
the  dissolution  of  religious  houses  and  by  the  commencement  of 
the  Reforniation,  the  reign  of  Henry  the  Eighth  points  out  a  signal 
afid  memorable  epoch  in  the  history  of  our  country. 

A.  9i-^If,  in  the  cAse  here  stated,  were  proposed  thfe  adoption 
of  two  different  modes  of  proceeding,  the  one  against  the  tithe- 
l^ayer  not  patron,  the  othef  against  h  tithe-payer  patron  df  a  bene-^ 
flee,  the  language  of  the  legislator  should  in  effect  be  •  Tros  Ru-* 
iahsvefuat,  nulh  discrimine  ttgetnt.*  With  regard  tb  this  C^sfi,  the 
enactment  of  law  and  the  application  of  law  should  be  impartial. 
A  legal  rule  for  settling  disputes  zibout  tithes  should  make  no  dis- 
tinction in  (kvour  of  patron  or  not  patron." 

This  is  a  very  singular  communication  indeed.     The  Com^* 
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nusaioners  themselves  have  taken  the  trouble  of  answering 
the  first  answer : — 

**  It  has  been  proposed,  that  the  period  should  go  back  to 
the  first  year  of  Henry  VlIL,  because  not  many  years  since 
a  right  to  tithes  was  established,  and  a  composition  or  modus 
set  dside  by  appeal  to  a  wi'itten  document,  which  had  belonged 
to  Glastonbury  Abbey  before  its  dissolution.  On  the  same 
ground^  it  might  equally  well  be  carried  back  to  the  reign  of 
Edward  II. ;  and  if  a  period  were  to  be  fixed  so  far  back  as 
to  let  in  all  evidence  which  would  now  be  available,  we  must 
adhere  to  the  reign  of  Richard  L^  and  allow  things  to  remain 
as  they  are.*' 

His  Lordship's  second  answer  (A.  5)  reminds  us  of  Lord 
Tenterden's  spe^h  against  the  Catholic  Emancipation  Bill.  He 
is  asked  what  the  law  ought  to  be,  and  he  tells  us  what  the 
law  is.  The  third  (A.  6  and  7),  proposing  that  "  no  com- 
position or  modus  should  be  deemed  valid,  unless  the  pay- 
ment of  either  can  be  proved  by  evidence  of  a  written  deed 
executed  in  the  first  year  of  Henry  the  Eighth's  reign" — 
must  have  been  misprinted.  It  is  quite  impossible  that  his 
Lordship  could  have  written  it  as  it  stands. 

The  Bishop  of  Peterborough's  answers  being  considerably 
longer  than  the  rest,  we  must  content  ourselves  with  stating 
the  substance  of  them«  He  presses  the  different  position  in 
which  lay  and  clerical  claimants,  as  already  admitted  by  the 
Commissioners,  are  placed,  and  thinks  that  the  onus  pro- 
bandi  should  lie  with  the  person  pleading  the  tnodus  $  that 
continued  usag€f,  ahd  usage  without  variation^  from  the  Idth 
Eliz.  may  be  admitted  as  presumptive  evidence  of  a  com- 
position real,  without  the  production  off  the  Original  docu- 
ment ;  that  fifty  years,  even  with  three  incumbencies,  is  ttdt 
Enough  for  any  of  the  cases  named,  but  that  if  we  assign  a 
certain  number  of  years  ante  litem  motutn  as  the  period,  it  ought 
not  to  be  less  than  two  hundred  years  for  the  establishment 
of  a  modus.  Generally  speaking,  he  admits  that  alterations 
as  to  all  the  subjects  proposed  in  the  queries  are  required. 

The  Bishop  of  Lincoln : 

<<  I  think  all  the  suggestions  under  this  head,  which  relate  t6 
moduses,  objectionable  ;  less  so,  however,  in  the  case  of  tithes  in 
the  hands  of  lay,  than  of  ecclesiastical^  owners ;  since  many  reasons 


d6  Third  Real  Property  Report. 

might  prevent  a  clergyman  from  attempting  to  get  rid  of  a  modus, 
wbich  could  not  operate  on  a  layman.  In  my  opinion  a  commis-. 
sion  should  he  appointed,  under  the  authority  of  Parliament,  to  try 
the  v^idity  of  all  existing  moduses  ;  and  unless  the  party  ohject- 
ing  to  the  inodus  hrought  his  case  before  the  commission  within  a . 
specified  time,  (say  five  years)  the  modus  should  be  deemed  valid. 
With  respect  to  a  composition  real,  if  payment  can  be  traced  up  to 
the  13th  of  Queen  Elizabeth,  I  think  that  it  should  be  deemed  valid. 
"  With  respect  to  the  right  of  Presentation.  I  see  no  objection 
to  the  limitation  specified  in  Query  15. — *  That  there  shall  have 
been  three  avoidances,  provided  that  those  avoidances  have  oc- 
curred in  a  period  of  not  less  than  fifty  years.'  The  term  of  fifty 
years  is  specified  in  the  ninth  Decree  of  the  Reformation,  passed  at 
the  last  Session  of  the  Council  of  Trent.'* 

The  first  proposition  has  been  already  discussed.  The 
concluding  paragraph  confirms  the  views  of  the  Commis? 
sioners.  We  have  great  pleasure  in  drawing  attention  to  the 
next  communication. 

The  Bishop  of  Carlisle : 

"  Answer  1. — So  far  from  there  being  an  insuperable  objection, 
to  such  a  measure,  I  think  it  in  every  point  of  view  desirable. 

A.  2. — I  should  think  three  incumbencies,  and  a  period  of  60 
years,  would  meet  the  subject  in  view. 

A.  3  &  4. — I  would  propose  60  instead  of  50  years  as  a  proper 
period,  and  three  incumbencies  ;  60  years  being  fixed  as  the  period 
by  9  Geo.  3,  c.  16,  as  a  bar  even  to  the  prerogative  of  the  Crown ; 
and  as  the  King  and  the  church,  previous  to  this  statute,  were  on 
the  same  footing,  I  would  now  urge  that  as  a  reason  why,  in  any 
alteration,  the  same  term  of  years  should  be  fixed  on. 

A.  5. — On  the  party  claiming  the  benefit  of  the  modus;  it 
would  naturally  fall  on  him  after  the  tithe  owner  proved  his  ge- 
neral title." 

[In  his  answer  to  the  sixth  question,  which  is  long,  his  Lordship 
seems  to  lean  to  the  opinion  that  the  existence  of  tlie  deed,  estab- 
lishing a  composition  real,  at  some  time  or  other,  should  be  proved.]. 

"  A.  7  &  8. — I  think  it  should  not  have  existed  for  a  shorter  pe- 
riod than  60  years  and  three  incumbencies ;  and  this  without  any 
variation ;  but  I  do  not  think  that  even  this  period  should  remove 
every  objection  that  might  at  present  be  made  to  the  modus ;  for 
instance,  a  modus  of  Irf.  for  every  milch  cow  will  discharge  the 
tithe  of  milch  kine,  but  not  of  barren  cattle ;  but  was  such  an  en- 
actment to  be  made  as  is  proposed,  the  tithe  proprietor  would  be 
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barred  from  claiming  for  barren  cattle,  provided  ho  claim  had  been 
for  such  cattle,  and  a  modus  of  the  Id*  for  milch  kine  was  set  up 
as  including  barren  cattle;-  but  many  instances  might  be  mentioned 
stronger  than  this.  I  therefore  suggest  a  modus,  that  has  existed 
for  60  years  and  three  incumbencies,  should  be  liable  to  all  the 
present  rules  of  law,  with  the  exception  of  rankness^  and  this, 
strictly  speaking,  is  rather  a  rule  of  evidence  drawn  from  the  im- 
probability of  the  &ct,  than  a  rule  of  law. 

A.  9. — I  cannot  discover  any  reason  why  a  different  rule  should 
he  established,  neither  do  I  think  it  advisable  that  there  should  be^ 

A.  10 — I  think  the  period  of  60  years  and  three  incumbencies 
as  feasible  as.  any  diat  can  be  suggested." 

The  Bishop  of  Gloucester : 

"  Answer  1. — Some  limitation  may  be  adopted;  but  it  wiU  re- 
quire caution. 

A.  ^,  3;  4  &  5. — So  few  incumbents  are  able  or  willing  to  hazard 
the  expense  of  recovering  their  rights,  and  endeavouring  to  set 
aside  moduses  and  compositions  of  the  rankest  kind,  that  I  do  not 
think  such  limitation  (at  least  if  it  be  meant  to  be  carried  forthwith 
into  operation)  would  be  sufficient;  nor  will  I  undertake  to  say 
what  would  be  a  reasonable  time.  The  objection  might  perhaps 
be  in  some  measure  removed,  if  the  limitation  were  to  take  place 
afler  a  certain  term  of  years. 

A.  6. — It  might  suffice,  if  reasonable  evidence  can  be  produced, 
of  its  having  been  in  force  from  the  time  of  Queen  Elizabeth. 

A.  7  &  8. — See  N°.  3.  A  fair  x)pportunity  should  be  given  to 
incumbents,  of  recovering  their  rights,  before  the  law  becomes 
conclusive. 

A.  9. — This  is  a  case  which  seems  to  require  some  jealousy; 
though  perhaps-  in  legislating  on  the  subject  it  would  be  difficult, 
or  odious,  to  draw  a  distinction  between  such  patrons  and  others. 

A.  10. — Certainly  I  do  not  think  it  impossible. 

A.  13,  14  &  15. — As  the  same  objections  do  not  apply  to  the 
case  of  advowsons  as  to  that  of  moduses,  &c.,  I  see  no  objection 
to  their  becoming  subject  to  some  limitatioti.  But  in  this  case  I 
think  that  the  number  of  presentations  or  avoidances  should  be 
taken  into  the  account,  as  well  as  the  number  of  years.  Without 
this  precaution  a  term,  of  60  years  might  easily  establish  the  claim 
of  an  intrusive  patron. 

Three  avoidances  and  60  years  might  perhaps  not  be  objec- 
tionable. 

A.  16. — If  any  measure  could  be  devised  which  would  settle 
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qtieitions  df  this  kind  in  a  iiuminaf y  atid  conclusive  mafificr,  with- 
out eternal  litigation  and  rttiiioas  enpetise,  it  were  much  td  be 
wished  for.  Bttt  I  do  not  ptesume  to  suggest  My  j^tkulat 
measure. 

A.  17 i — I  cAtihot  but  think  tiiftt  Hi  the  present  day  the  reigfl  of 
Richard  the  First  is  too  dlstAtit  an  era  of  legal  fOemOry. 

Sotne  era  however  May  probtibly  b6  pitched  on  io  which  legal 
memory  may  be  fairly  said  to  extetid|  for,  sihce  the  Ihv^tltiott  Of 
printing,  and  the  publication  of  reports,  thefe  seems  little  danger 
that  legal  metnofy  should  be  oblitetated.^' 

On  the  subject  of  these  communications  we  have  only  one 
observation  to  add.  The  readei:  will  hear  in  mind^  that  it  is 
the  bounden  duty  of  the  bench  of  bishops  to  stdtid  forth  on 
all  occasions  as  the  champions  of  the  real  or  supposed  rights 
of  the  establishment^  and  see  that  it  takes  no  harm-^^ne  quid 
damni  respubUca  capiat — froni  the  heedless  seal  of  the  in- 
novator* To  effectuate  this  objectj  they  are  frequently 
obliged  to  lean  hard  Upon  one  side  to  ooynteriict  the  undti6 
presfsute  upon  the  other*  For  our  own  parts,  we  are  in  the 
habit  of  considering  them  ai^  a  sort  of  standing  counsd  fot 
the  church,  and  many  of  their  publicly  avoived  opinions  as 
professional;  which,  ki  the  same  time  that  it  detracts  some- 
thing from  their  weight,  must  be  allowed  to  take  from  them 
the  greater  part  of  their  invidiousness.  If  their  lordships* 
private  unsophisticated  opinions  could  be  had,  we  believe 
they  would  not  be  found  to  differ  materially  from  those  of 
sensible  laymen  as  to  the  matters  in  dispute,  and,  for  these 
reasonsi  we  think  the  Commissioners  fully  justified  in  liot 
allowing  theit  own  enlightened  views  to  be  neutralised  by 
episcopal  dissent* 

The  Report  concludes  by  sitting  that  it  Wa»  the  original 
intention  of  the  Commissioners  to  include  the  snbject  of  Wills 
in  it,  but  that  the  appearance  of  the  Ecclesiastical  Report  has 
induced  them  to  postpone  the  head  of  Testamentary  Law. 

H. 
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Tbkurbs. 

**  EsthtsAty^t.'^l.  FiiEfeHdtD  land,  held  of  a  mesne  lord,  shall 
ti^heat  fbt  want  df  heirs  to  the  Ctown,  in  the  same  manner  as  if 
there  had  been  nO  mieshe  lord,  Unless  it  quit-rent  shall  be  piiyable 
to  the  ttiestte  lotd  tot  sueh  land. 

"  2.  Land,  which  shill  escheat  fbr  want  of  heirs  of  a  trustee  or 
ittbttgagee,  shall  dontitoue  subject  to  the  trusts  or  equity  of  redemp^ 
tion  or  incumbrances  to  which  it  would  hare  been  subject,  if  it  had 
not  escheated. 

^*  S.  Llittd  h^ld  in  trust  for  a  peH(m  dying  intestate,  and  without 
hbirs,  shatU  bfe  held  by  the  trustee,  in  trust  fbr  the  lord  to  Whom  the 
land  would  have  escheated,  if  the  deceased  {Person  had  been  seised 
df  the  legal  estate,  but  subject  to  any  other  trusts  subsisting 
therein. 

"  4.  An  equity  of  redemption  to  which  a  person,  dying  intestates 
and  without  heirs,  shdl  be  (entitled,  sh^U  rest  in  the  lord. 

"5.  A  tfenfl  of  years  in  Idtid,  Which  shall  have  eStheated  or 
vested  in  the  lord  for  want  of  heirs,  shall,  so  far  as  the  term  shall 
be  Attendant  on  the  inheritance,  be  held  in  trust  fbr  the  lord. 

**  6.  A  term  of  years  not  attendant  on  the  iriheritSinee,  to  which 
a  person,  dying  intestate  and  without  kindred,  shall  be  entitled  iti 
equity,  shall  be  held  by  the  trustee,  in  trust  for  the  Crown ;  but 
subject  to  the  ititerest  of  any  wife,  and  to  any  other  trust  subsist- 
ing therein. 

"  7.  An  equity  ttf  redemptiori,  to  which  a  person  dying  intestate 
aild  without  kindred  shall  be  entitled  in  a  term  of  years,  shall  vest 
in  the  Crown,  but  subject  to  any  trust  subsisting  therein. 

*•  Tenures  and  Customs  to  he  abolished, — 8.  The  Custom  of 
fiarough  English,  and  all  customs  affecting  lands  held  in  Borough 
English,  or  in  burga^,  shall  be  abolished^  and  such  lands  shall  be 
held  in  fVee  and  common  socage. 

^*  9.  The  custom  of  Gavelkind,  and  all  customs  affecting  lands 
held  in  Gavelkind,  shall  be  abolished,  and  such  lands  shall  be  held 
111  ftde  and  commoti  socage. 

••10.  In  copyhold  and  custOitiary  lands,  the  modes  df  descent, 
According  to  the  custom  of  Borough  English  and  Gavelkind,  and 
all  other  customary  modes  of  descent,  shall  be  abolished  ;  and  all 
tdpyhold  and  customary  hereditaments  shall  be  inherited  in  the 
finibl;  tnahiier  as  lands  held  in  fi-ee  and  comitidtl  socage. 
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*<  11.  In  copyhold  and  customary  l^nds  of  inheritance,  all  cus- 
toms relating  to  Curtesy  and  Dower  or  Free  Bench^  so  far  as  such 
customs  difSer  from  the  rules  of  law  with  respect  to  Curtesy  and 
Dower  affecting  lands  held  in  free  and  common  socage,  shall  be 
abolished ;  and  all  copyhold  and  customary  lands  of  inheritance 
shall  be  subject  to  customary  rights  of  Curtesy  and  Dower,  or  Free 
Bench,  corresponding  with  the  rules  of  law  respecting  Curtesy  and 
Dower  affecting  lands  held  in  free  and  common  socage. 

"  12,  The  tenure  of  Ancient  Demesne  shall  be  abolished ;  and 
all  lands  held  in  ancient  demesne  shall  be  held  in  free  and  common 
socage.  Courts  of  Ancient  Demesne  shall  become  Courts  Baron  ; 
and  the  rents,  fines,  heriots,  and  services,  to  which  the  lands  now 
held  in  ancient  demesne  are  subject,  shall  be  continued. 

"  13.  No  beast  or  other  chattel  shall  hereafter  be  seized  or  de- 
manded as  a  heriot  in  respect  of  any  freehold,  copyhold,  or  custo- 
mary, tenement ;  but  in  every  case  in  which  a  heriot  (if  one  could 
be  found)  might  now  be  seized  or  demanded,  the  sum  of  5L  shall 
be  paid  by  the  succeeding  tenant,  and  may  be  recovered,  by  the 
lord  of  the  manor  or  other  person  who  would  be  entitled  to  such 
heriot,  by  distress  on  the  tenement  in  respect  of  which  the  same 
shall  be  due,  or  by  an  action  against  the  person  or  persons  entitled 
to  such  tenement. 

"  Enfranchisement  of  CopyJiolds, — 14.  A  person  entitled  to  a 
manor  for  an  estate  of  freehold  in  possession,  or  in  reversion  ex- 
pectant on  a  term  of  years,  but  with  the  consent  of  the  termor  (if 
any),  may  by  deed  enfranchise  any  copyhold  of  inheritance  parcel 
of  such  manor,  in  consideration  of  a  yearly  rate  rent  to  be  reserved 
by  the  deed  of  enfranchisement,  or  of  the  surrender  to  the  lord  of 
part  of  the  copyhold  tenement,  or  of  a  gross  sum  of  money. 

"  15.  A  person  entitled  to  a  copyhold  tenement  of  inheritance 
for  an  estate  for  life  or  other  greater  estate  in  possession,  or  subject 
to  a  lease  for  years,  but  with  the  consent  of  the  termor  (if  any), 
may  accept  the  enfranchisement  of  any  such  tenement  or  part 
thereof,  and  in  consideration  thereof,  may  agree  to  the  reservation^ 
by  such  deed  of  enfranchisement,  of  a  yearly  rent,  or  may  surren-- 
der  to  the  lord  other  part  of  such  tenement,  or  may  pay  him  a  sum 
of  money  to  be  raised  as  hereinafler  is  mentioned. 

'*  16.  Any  rent  reserved  in  consideration  of  an  enfranchisement 
may  aflerwards  be  extinguished,  in  consideration  of  a  conveyance 
of  part  of  the  tenement  out  of  which  it  shall  be  payable,  or  of  a 
gross  sum  of  money ;  and  the  person  entitled  to  the  manor  and 
enfranchised  tenement  respectively,  who  according  to  the  preceding 
Propositions  would  have  been  capable  of  granting  or  accepting  the 
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enfranchisement  of  such  tenement,  if  it  had  not  already  been  enfran- 
chised, shall  be  empowered  in  like  manner  to  give  or  accept  a  re* 
lease  of  such  rent. 

"  17.  Any  rent  reserved  in  consideration  of  an  enfranchisement 
may,  by  the  agreement  in  writing  of  the  persons  who  would  be 
capable  of  extinguishing  such  rent,  be  apportioned  among  different 
parts  of  the  tenement  out  of  which  the  same  shall  be  reserved ;  and 
any  such  apportioned  part  may  afterwards  be  extinguished  accord* 
ing  to  the  last  Proposition* 

*^  18.  Every  rent  reserved  to  the  lord  in  consideration  of  enfran*" 
chisement,  shall  become  parcel  of  the  manor. 

"  19.  The  tenement,  or  part  thereof,  which  shall  be  enfranchised, 
shall  go  and  be  held  to  the  same  uses  as  shall  be  subsisting  in  the 
same  tenement  immediately  before  such  enfranchisement,  or  as  near 
thereto  as  the  different  natures  and  tenures  of  the  estates  will 
admit. 

**  20,  Any  person  empowered  to  obtain  enfranchisement  of  a 
copyhold  of  inheritance,  or  to  obtain  the  extinguishment  of  a  rent» 
in  consideration  of  a  gross  sum  of  money,  may  raise  the  same  by 
charging  the  tenement  to  be  enfranchised,  or  out  of  which  the  rent 
to  be  extinguished  shall  be  payable,  or  any  part  thereof,  with  the 
sum  of  money  agreed  to  be  paid ;  and  for  securing  the  payment  of 
the  sum  of  money  so  to  be  charged  with  interest,  may  demise  the 
tenement  to  be  charged  unto  any  person  or  persons  for  any  term  of 
years,  which  term  shall  be  made  to  cease,  or  be  made  redeemable^ 
on  payment  within  a  reasonable  time  by  the  person  or  persons 
entitled  to  the  said  tenement,  of  the  sum  of  money  to  be  charged 
with  interest  for  the  same  ;  and  the  person  making  such  charge 
shall  covenant  to  keep  down  the  interest  during  his  ownership. 

<rdl.  Any  gross  sum,  paid  in  consideration  of  an  enfranchisement 
or  extinguishment,  under  the  powers  hereinbefore  proposed  to  be 
given,  shall  be  paid  to  two  or  more  trustees,  to  be  approved  of  by 
two  barristers  of  not  less  than  seven  years'  standing,  and  shall,  by 
such  trustees,  be  applied  in  the  redemption  of  the  land  tax,  or  in  or 
towards  the  discharge  of  any  incumbrance  affecting  the  manor,  or 
afl^ting  other  hereditaments  settled  to  the  like  uses,  or  shall  be 
laid  out  in  the  purchase  of  land^  to  be  settled  to  the  same  uses  as 
may  be  subsisting  in  the  manor;  and,  in  the  mean  time,  the  money 
may  be  invested  by  the  trustees,  in  their  names,  in  three  per  cent. 
Bank  annuities,  or  on  the  security,  by  way  of  mortgage,  of  the 
tenement  which  shall  be  enfranchised,  or  out  of  which  the  rent  to 
be  extinguished  shall  be  payable;  and  the  dividends  or  interest 
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shall  be  paid  to  the  person  who  would  be  entitled  to  the  renta  and 
profits  of  the  land  to  be  purchased,  in  case  such  purchase  were 
made. 

**  ^2,  The  word  *  persons/  in  the  {urecedingprc^KMiitiona*  aball  in- 
clude corporations  aggregate  or  pole;  but  the  powers  hereiub^fiiitt 
proposed  to  be  given,  shall  not  be  exercised  by  m  arohbishi^t 
bishop,  dean,  or  prebendary,  without  the  consent  of  the  chapter,  or 
by  a  parson  or  vicar,  without  the  eonsent  of  tb^  patron  and  ovdif 
nary ;  and  any  gross  sum  to  be  given  for  enfranchisement  or  ex^ 
tinguishment  in  such  cases,  shall  be  paid  to  th^  Governors  of  Queen 
Ann's  Bounty,  in  trust  to  be  laid  out  in  land,  &e« 

**  MS.  Provisions  to  be  made  for  extending  the  powers  to  trus- 
tees, guardians,  husbands,  and  ooinimttees« 

<<  94.  Enfranehisements,  or  extinguishnienta,  tQ  be  void  at  lawi 
for  fraud. 

'*  25,  Enfranchisements  and  extinguishments  shaU  be  binding  on 
incumbrancers,  and  the  powers  may  be  exereiaed  by  any  such 
person,  as  aforesaid,  notwithstanding  any  dafeet  in  title, 

**  M.  Every  copyhold  tenement,  which  shall  be  enfranebised  by 
virtue  of  the  powers  proposed  to  be  given,  or  othwwise,  sbaU  Qon-* 
tinue  to  form  part  of  t|ie  manor;  and  every  rent,  reserved  by  any 
deed  of  enfranchisement,  in  consideration  thereof|  shaU  be  a  reni 
service. 

«  97.  No  copyhold  tenement,  which  shall  hereafter  be  surrendered 
to  the  lord,  or  which  he  shall  acquire  by  reason  of  escheat*  nr  other* 
wise,  shall  afterwards  be  granted  by  copy  of  court  roll, 

«  98.  No  land,  which  has  not  already  been  held  as  eopyhold* 
shaU  hereafter  be  granted  by  eopy  of  court  roll. 

"  Copyholds, — 99.  Where  any  doubts  may  be  entertained  respee^ng 
the  Identity  or  boundaries  of  freehold  and  copyhold  lands,  intennixed 
or  adjoining  together,  and  held  in  fee-simple,  either  by  the  same  p^f  «i 
son  or  by  difl^rent  persons,  the  lord  of  the  manor,  at  the  r^tliest 
and  expense  of  the  owner  or  owners  of  the  lands,  shall  cause  A  vfWj^ 
and  survey  of  the  lands  to  be  made  and  reduced  into  writing,  and 
produced  at  the  next  or  any  subsequent  customary  court  i  and,  al 
the  same  or  any  subsequent  court,  after  such  map  and  survey  shall 
have  been  examined  by  the  homage,  and  sueh  evidence  shall  havd 
been  produced  as  the  homage  may  think  proper  tq  require,  the  lord 
of  the  manor  or  his  steward,  and  the  person  or  persons  entitled  IQ 
such  freehold  and  copyhold  landBj  by  an  agreement  in  writing,  may 
determine  what  part  of  the  lands,  comprised  in  such  map  and  sur-? 
vey,  are  the  copyhold  lands,  and  wba^  part  freehold  |  «eid  aueb 
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agreement,  when  approved  by  the  homage,  shall  be  entered  in  the 
cQurt  rolls,  and  thereupon  the  lands  described  as  copyhold  in  such 
agreement  shall  be  copyhold,  and  the  oth^r  lands  of  the  copyholdar» 
comprised  in  the  said  map  or  survey,  shall  foe  freehold ;  and  such 
agreement  shall  be  valid,  notwithstanding  the  lord  of  the  manor 
may  be  entitled  only  to  a  partial  estatp  in  the  ipanor,  or  may  be 
wroogMly  in  possession  thereof, 

<f  30,  Wher0  the  iVpehpld  of  any  ten^inent  held  by  copy  of  court 
roll  has  been,  of  may  be,  s^>ara(^  from  tlie  mancHr,  tha  copyhold 
shall  afterwfirds  paps  by  sunl^inder  and  admission,  as  if  th^  tana" 
mnii  pontinuad  pai^oel  of  tha  manor  $  and»  for  the  purposes  of  this 

proposition,  the  freeholder  shall  be  considered  as  the  lord» 

"31,  A.  Customary  Court  for  taking  surrenders  and  granting  ad- 
qilisions  pf  copyhold  tan^ments,  and  for  other  proceedings  relating 
to  the  conveyance  tliaraofi  mny  ba  held  by  any  }prd  of  a  manor,  or 
lifs  steward,  notwithatfHiding  there  may  ba  no  longer  two  copyhold 
t9nenient9  of  tb0  manor,  mi  ^Idinngb  np  pppyhold  tenant  ba 
preset* 

"  32.  Any  parson  may  surrender  his  copyhold  tenement*  by  exa« 
cttting,  either  in  or  out  of  tha  manor,  a  deed  attested  by  twp  wit- 
aasses,  expressing  the  surrender  thareofa  and  by  tha  delivery  of 
such  deed  to  the  lord  or  steward,  either  within  o' out  of  the  manor; 
mi  the  lordi  or  steward,  shall  give  an  acknowledgment  of  such 
delivery,  and  shall  enter  the  deed  in  the  court  rolls* 

<<  39,  The  lord  pr  stewed  of  any  manor  may  grant  seisin  of  any 
o^hold  tenement,  and  admit  any  person  thereto  at  any  time,  and 
at  any  place  put  of  court,  either  within  or  out  of  the  manmr,  and 
shall  enter  such  admission  on  the  aourt  rolls. 

*<  34.  The  lord  or  steward  of  a  manor  raceiving  any  deed  of  sur- 
render, shall  be  bound  to  give,  to  the  person  delivering  the  same^ 
notice  in  writing  of  imy  prior  surr^ider  of  the  same  tanement, 
which  he  shall  not  have  entered  on  the  court  rolls. 

*^  3^«  A  aopyhol|)er  may  let  his  copyhold  tenement,  or  any  part 
thereof,  for  any  term  of  years  not  exceeding  SI  years,  in  posses*- 
sion,  at  rack  rent,  without  the  license  of  the  lord;  and  every  such 
lease  shall  be  valid  and  effectual,  so  fkr  as  the  interest  of  tha  copy** 
holder  shall  «Ktend ;  and  such  lease  shall  not  entitle  the  lord  to 
a  fine. 

**  86.  All  copyhold  tenements  shall  be  subject  to  debts  and  spe* 
eiaUies,  in  the  same  manner  as  freehold  lands. 

*'37.  Customary  Freeholds* — The  several  propositions  relating 
to  copyhold  tenements,  so  far  as  they  may  be  applicable,  extend  to 
customary  freeholds.'' 
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Contingent  Remainders,  Future  Estates,  and  Perpetuities. 

'M .  A  Contingent  Remainder  hereafter  created  shall,  in  case  of 
the  destruction  or  determination  of  the  particular  estate,  before  the 
happening  of  the  contingency,  be  capable  of  taking  effect  as  if  it 
had  been  at  its  creation,  and  shaU  thenceforth  be  deemed  a  future 
estate,  and  not  a  remainder. 

"  2.  Where  a  contingent  remainder  shall  take  effect  under  Propo- 
sition 1,  the  r^nts  and  profits,  accruing  between  the  destruction  and 
determination  of  the  particular  estate  and  the  taking  effect  of  the 
future  estate,  shall,  in  the  absence  of  a  direction  to  the  contrary, 
belong  to  the  person  or  persons  for  the  time  being  entitled  to  the 
first  vested  estate. 

*<  3.  When  a  contingent  remainder  shall  be  limited  to  a  class  of 
persons  described  as  children  of  some  person  or  persons,  and  at  the 
time  when  the  same  shall  take  eflfect  in  possession,  the  parent  of 
parents  shall  be  living,  then  the  title  or  interest  of  the  persons 
taking  under  such  limitation  shall  open  to  let  in  after-born  children. 

'<  4.  An  estate  hereafter  created  shall  not  be  void  on  account  of 
its  being  made  to  depend  on  a  possibility  upon  a  possibility. 

**  5.  An  estate  of  freehold,  to  take  effect  at  a  futurd  time,  may 
hereafter  be  created  by  any  assurance  by  which  a  present  estate  of 
freehold  may  be  created. 

<<  6,  Any  estate  t)T  interest  which  can  be  created  by  will  in  any 
chattel  real,  may  hereafter  be  created  by  deed. 

*^  7.  Every  contingent  remainder,  springing,  secondary  and 
shifting  use,  executory  devise,  future  right  of  entry  for  condition 
broken,  and  every  other  contingent  and  future  estate  and  interest 
may  hereafter  (although  the  event  on  which  the  same  shall  depend 
may  not  have  happened)  be  granted,  assigned,  devised  and  be- 
queathed, to  die  extent  of  the  interest  or  chance  of  the  person 
granting,  assigning,  devising  or  bequeathing  the  same ;  but  this 
Proposition  shall  not  authorise  an  estate  or  interest  under  a  limita* 
tion  to  the  heirs  of  sr  living  person' to  be  granted,  assigned,  devised 
or  bequeathed  during  the  life  of  such  person. 

<<  8.  The  period  during  which  the  vesting  of  a  future  estate  or 
interest  in  any  hereditament,  right,  profit,  or  easement,  may  be 
suspended  must  not  exceed  the  life  of  a  person,  or  of  the  survivor 
of  several  persons  bom  or  en  ventre  sa  mirey  at  the  time  of  the 
creation  of  such  future  estate  or  interest,  and  ascertained  for  that 
purpose  by  the  instrument  creating  the  same,  and  twenty-one 
years  to  be  computed  from  the  dropping  of  such  life,  or  the  mino- 
rity of  some  person  en  ventre  sa  mSre  at  the  dropping  of  such  life, 
and  ascertained  for  that  purpose  by  such  instrument ;  and  every 
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such  future  estate  or  interest  which  shall  not  be  made  to  vest 
within  such  period,  shall  (except  as  hereinafter  is  provided)  be  void. 

"  9.  In  the  construction  of  Proposition  8,  the  time  of  the  death 
of  the  testator  shall  be  deemed  the  time  of  the  creation  of  an 
estate  or  interest  created  by  a  will,  and  the  time  of  the  execution 
of  the  instrument  creating  the  power  shall  be  deemed  to  be  the 
time  of  the  creation  of  an  estate  or  interest  created  by  the  execu- 
tion of  a  power  not  tantamount  to  the  absolute  ownership. 

"10.  A  remainder  is  not  to  be  deemed  a  future  estate  or  in- 
terest within  Proposition  8. 

*'  11.  A  contingent  remainder  or  other  future  estate  or  interest, 
the  vesting  of  which  shall  be  suspended  during  a  life  or  lives 
arbitrarily  taken  for  the  vesting  of  such  suspension,  shall  be  void  \ 
and  lives  shall  be  deemed  to  be  arbitrarily  taken  for  the  purpose 
aforesaid,  unless  the  contrary  shall  appear  from  the  instrument 
creating  such  future  estate  or  interest. 

<*  12.  A  contingent  remainder  or  other  future  estate  or  interest, 
which,  iflimited  to  take  effect  out  of  an  estate  in  fee-simple,  would 
be  void  under  the  rule  against  perpetuities,  shall  be  void  when 
limited  to  take  efiect  out  of  any  less  estate. 

"13.  A  power  so  made  that  it  may  be  exercised  at  any  time 
beyond  the  period  allowed  for  suspending  the  vesting  of  a  futuf  e 
estate  or  interest,  and  not  tantamount  to  the  absolute  ownership, 
shall  (except  as  hereinafter  provided)  be  void. 

"14.  A  future  estate  or  interest  limited  to  take  effect  in  pos- 
session after  the  determination  of  any  other  estate  or  estates 
created  at  the  same  time,  determinable  upon  a  life  or  lives  in  e$se^ 
shall  not  be  void  if  it  vest  at  or  before  the  dropping  of  such  life, 
or  pf  the  last  of  such  lives. 

".15.  A  Aiture  estate  or  interest  limited  to  take  effect  after  the 
determination  of  any  estate  or  estates  tail,  or  in  defeazance  of  any 
estate  or  estates  tail  (other  than  a  future  estate  or  interest  arising 
.under  the  exercise  of  a  power  having  preced^ce  to  the  estate  tail), 
shall  not  be  void  if  it  vest  at  any  time  during  the  continuance  of 
any  such  estate  tail. 

"  16.  A  future  estate  or  interest,  limited  to  any  person  or  per- 
sons in  esse  at  the  creation  thereof,  shall  not  be  void  if  it  vest 
during  the  life  of  such  person  or  any  of  such  persons. 

"17.  A  future  estate  or  interest  limited  to  a  class  of  per- 
sons described  as  children  of  some  person  or  persons  in  esse  at 
the  creation  thereof,  and  to  vest  in  some  event  not  connected  with 
the  age  of  such  children,  shall  not  be  void,  if  the  event  happen 
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during  the  life  of  such  parent  or  one  of  such  parents,  or  before  the 
birth  of  any  such  child,  being  a  posthumous  child. 

"18.  A  future  estate  or  interest  limited  to  vest  on  the  hap- 
pening of  any  one  of  several  events,  upon  some  or  one  of  which 
only  the  same  might  have  been  lawfully  limited  to  vest,  shall  be 
deemed  to  be  limited  to  vest  upon  such  last-mentioned  event,  or 
upon  any  of  such  last-mentioned  events  only. 

"  19.  Where  a  future  estate  or  interest  shaU  be  limited  to  vest 
on  the  event  of  a  person  not  born,  nor  en  ventre  sa  mtre^  at  the 
creation  of  such  future  estate  or  interest  attaining  or  not  attaining 
an  age  greater  than  twenty-one,  the  settlor  or  testator  shall  be 
deemed  to  intend  the  age  of  twenty-one. 

<*  180.  Where  an  estate  or  interest  shall  be  made  determinable 
either  by  the  original  limitation  thereof,  or  by  virtue  of  any  proviso, 
condition  or  agreement  upon  the  event  of  a  person  not  born,  nor 
en  ventre  sa  mire,  at  the  creation  of  such  future  estate  or  int^est 
attaining  or  not  attaining  an  age  greater  than  twenty-one,  the 
settlor  or  testator  shall  be  deemed  to  intend  the  age  of  twenty-one. 

**  21.  An  estate  or  interest  limited  or  arising  under  a  trust 
during  the  minorities  of  any  persons  being  tenants  in  tail  or  in  fee, 
shall  not  be  void  by  reason  of  the  trust  not  being  expressly  eon- 
fined  to  the  minorities  of  persons  taking  by  purchase ;  but  every  such 
estate  or  interest  (so  far  as  it  may  be  to  arise  during  the  successive 
minorities  of  any  person,  and  the  issue  in  tail  or  heirs  of  the  same 
person)  shall  cease  so  soon  as  such  person,  or  his  issue  or  heir  in- 
heriting shall  become,  adult ;  and  nothing  in  this  Proposition  shall 
authorise  or  render  valid  any  trust  for  accumulation  beyond  the 
limits  within  which  such  accumulation  is  by  law  restrained. 

"  22.  Where  a  power  shall  be  limited  to  be  exercised  at  several 
specified  times,  or  any  of  several  specified  times,  or  on  the  hap- 
pening of  several  specified  events,  or  of  any  of  leveral  specified 
events,  or  in  favour  of  several  specified  objects,  or  of  any  of 
several  specified  objects,  at  some  or  one  of  which  times  only,  or  on 
the  happening  of  some  or  one  of  which  events  only,  or  in  favour 
of  some  or  one  of  which  objects  only  the  same  might  lawfully  be 
limited  to  be  exercised,  the  same  shall  be  deemed  to  have  been 
limited  to  be  exercised  at  such  last-moitioned  time,  or  some  or  one 
of  such  last-mentioned  times  only,  or  on  the  happening  of  such 
last-mentioned  event,  or  some  or  one  of  such  last-mentioned  events 
only,  or  in  favour  of  such  last-mentioned  object,  or  some  or  one 
of  such  last-mentioned  objects  only. 

"  23.  A  power  without  restriction  as  to  the  tfme  of  its  being 
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exerdaed  shaU  not  be  void  if  the  same  shall  be  limited  to  be  ex* 
ercised  by  or  with  the  consent  of  the  person  or  persons  for  the 
time  being  entitled  to  the  land,  but  any  such  person  or  persona 
being  tenant  or  tenants  in  fee  or  in  tail  may  extinguish  such  power 
by  deed  or  will. 

"  ft4f,  A  power  over  land  subject  to  the  limitations  of  a  settle* 
ment  made  by  the  instrument  creating  the  power,  or  by  any  prior 
instrument,  and  not  limited  to  be  exercised  with  the  consent  of  the 
person  or  persons  for  the  time  being  entitled  to  the  land,  may  be 
exercised  from  time  to  time  until  some  adult  person  shall  become 
entitled  in  possession  to  an  estate  in  fee  or  in  tail  under  the  set- 
dement,  and  shall  tiiereupon  cease. 

**  %b.  A  power,  the  exercise  of  which  may  be  enforced  in  equity 
in  fiivour  of  persons  whose  estates  or  interests  to  be  taken  under 
the  exercise  of  such  power  shaU  not  be  void  under  the  foregoing 
Propositions,  shaU  not  be  void. 

<*  26*  The  period  during  which  an  estate  or  interest  in  any  here- 
ditament, profit  or  easement  (other  than  an  estate  or  interest  in 
tail)  may  be  made  determinable,  either  under  the  original  limitation 
thereof,  or  by  virtue  of  any  power,  proviso^  condition  or  agree- 
ment, except  as  provided  in  proposition  ftl^  must  not  exceed  some 
period  allowed  for  suspending'  the  vesting  of  a  future  estate  or 
interest,  and  every  estate  or  interest  in  any  hereditament,  right, 
pofit  or  easement,  which  shall  be  expressed  to  be  made  deter- 
minable either  under  the  original  limitation  thereof,  or  by  virtue  of 
any  power,  proviso,  condition,  or  agreement,  at  a  time  or  upon  an 
event  not  within  some  such  period,  shall  be  absolute. 

"  27r  With  reference  to  contracts  between  landlord  and  tenant, 
Propositions  8  and  S6  shall  not  affect  any  rent  reserved  by  a  lease, 
nor  any  covenant  contained  in  a  lease,  nor  any  right  of  distress  or 
entry  for  securing  the  payment  of  any  such  rent,  or  die  perform- 
ance of  any  such  covenant,  unless  it  shall  appear  by  the  instru- 
ment that  such  rent  or  covenant  was  reserved,  or  inserted  for  the 
purpose  of  evading  the  law  against  perpetuities. 

<<  COVENANTS. 

''  1.  Thk  Burthen  of  every  Covenant  hereafter  entered  into  by 
a  lessee  (whatever  may  be  its  purpose)  shall  run  with  the  land,  so 
as  to  be  binding  on  the  assignee  of  the  term,  unless  it  shall  be  col- 
lected from  the  instrument  containing  the  Covenant,  that  the 
contrary  was  the  intention  of  the  parties. 

"  2.  The  benefit  of  every  covenant  hereafter  to  be  entered  into  by 
a  lessee  (whatever  may  be  its  purpose)  shall  run  with  the  reversion, 
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unless  it  shall  be  collected  from  the  instrument  containing  sucb 
covenant,  that  tlie  contrary  was  the  intention  of  the  parties. 

"3.  The  burthen  of  every  covenant  hereafter  entered  into  by 
a  lessor  (whatever  may  be  its  purpose)  which  in  the  event  of  his 
death  would  be  binding  on  his  devisee  shalP  be  binding  on  the 
^antee  or  assignee  of  the  reversion ;  and  all  remedies  for  the 
breach  thereof  shall  be  maintainable  against  such  person,  in  the 
same  manner  and  to  the  same  extent  as  the  devisee  would  be 
•bound,  unless  it  shall  be  collected  from  the  instrument  containing 
such  covenant,  that  the  contrary  was  the  intention  of  the  parties. 

"  4.  As  between  the  lessor  and  the  person  claiming  the  reversion 
from,  through  or  under  him,  such  last-mentioned  person  shall  be 
deemed  the  party  primarily  liable  to  ainy  proceeding  for  the  breach 
of  any  covenant,  unless  it  shall  be  collected  from  the  instrument 
containing  the  covenant,  that  the  contrary  was  the  intention  of  the 
parties. 

-  "  5.  The  benefit  of  every  covenant  hereafter  to  be  entered  into 
by  a  lessor,  whatever  may  be  its  purpose,  shall  run  with  the  land, 
unless  it  shall  be  collected  from  the  instrument  containing  the 
covenant,  that  the  contrary  was  the  intention  of  the  parties. 

<<  6.  Where  a  term  has  been  created  out  of  an  estate  not  being 
a  fee-simple  absolute,  and  the  immediate  reversion  shall  hereafter 
become  merged,  such  merger  shall  not  destroy  any  rent  or  covenant 
annexed  to  the  merged  estate  ;  but  such  rent  or  covenant,  and  all 
remedies  for  securing  the  payment  or  performance  thereof,  shall  be 
thereupon  transferred  to,  and  be  afterwards  maintained  by  the 
owner  for  the  time  being  of  the  estate  in  which  such  merger  shall 
have  taken  place. 

"7*  A  covenant  or  condition  hereafter  to  be  contained  in  a 
•lease,  restraining  the  lessee  from  assigning  or  underletting  or  doing 
any  other  specified  act,  without  the  license  of  the  lessor,  shall  not 
be  deemed  to  be  wholly  released  or  extinguished  by  reason  of  a 
license  given  for  one  assignment  or  underletting,  or  other  act 
contrary  to  the  covenant ;  nor  shall  any  particular  license  operate 
further  than  according  to  the  terms  thereof. 

"  8.  Where  assignees  of  any  bankrupt  or  insolvent  debtor,  or 
any  sheriff  under  process  of  execution,  shall  dispose  of  the  whole 
residue  of  any  term  vested  in  any  bankrupt  or  insolvent  or  de- 
fendant, such  disposition  shall  not  be  deemed  a  breach  of  a  covenant 
or  condition  contained  in  the  lease  against  assigning.  But  afler  any 
such  disposition,  the  covenant  or  condition  shall  continue  binding. 

9.  *'  In  cases  in  which  the  relation  of  lessee  and  reversioner  does 

»  Under  the  statutes  of  3  and  4  W.  and  M.  c.  4,  and  1  Wm.  4.  c.  47. 
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not  subsist  between  the  parties  to  tlie  covenant  at  the  time  it  is 
entered  into,  where  a  covenant  relating  to  any  land,  rent,  easement, 
or  other  hereditament,  shall  be  entered  into  with  the  owner  of  the 
same  land,  rent,  easement,  or  other  hereditament,  the  benefit  of 
such  covenant  shall  run  with  the  same  land,  rent,  easement,  or 
other  hereditament,  so  as  to  be  enjoyed  by  every  person  taking 
either  under  the  covenantee,  or  under  any  act  of  the  covenantee, 
notwithstanding  any  want  of  privity  of  estate  between  such  person 
and  the  covenantee,  and  whether  the  title  of  such  person  shall  arise 
by  way  of  transfer  of  seisin,  or  by  way  of  use,  or  under  the  exer- 
cise of  any  power  or  otherwise  ;  and  whether  the  covenantor  had 
or  had  not  any  estate  or  interest  in  the  land. 

*M0.  A  covenant  entered  into  by  the  owner  of  land  (the  relation 
of  lessee  and  reversioner  not  subsis^ting  between  the  parties)  shall 
not  in  any  case  operate  at  law  as  a  covenant  running  with  the  land ; 
but  this  shall  not  hinder  Courts  of  Equity  from  interfering  for 
the  specific  performance  of  such  covenants  against  any  person 
entitled  to  the  land,  in  respect  of  which  such  covenant  is  entered 
into,  and  taking  under  the  covenant  or  under  any  act  of  the  cove- 
nantor, or  taking  an  interest  which  it  shall  have  been  in  the  power 
of  the  covenantor  to  charge,  (notwithstanding  any  want  of  privity 
of  estate  between  such  person  and  the  covenantor.) 

"11.  Every  person  having  an  estate  or  interest  in  land  to  which 
any  deed  or  instrument  in  the  custody  of  another  person  may  relate, 
but  whose  estate,  interest  or  title  is  not  inconsistent  with  any  estate, 
interest  or  title  claimed  by  the  person  having  such  custody,  shall 
be  entitled  to  have  such  deed  or  instrument  produced,  at  his  own 
expense,  to  himself  or  to  his  agent,  at  all  reasonable  times  and 
places,  and  upon  all  reasonable  occasions,  and  shall  be  entitled  to 
maintain  a  suit  in  equity  for  that  purpose,  and  also  to  have  such 
summary  remedy  as  hereinafter  mentioned,  in  the  cases  hereinafler. 
provided  for. 

"  12,  It  shall  be  lawful  for  any  person  claiming  an  estate  or 
interest  in  any  land  to  which  a  deed  or  instrument  in  the  custody  of 
another  person  may  relate,  but  not  inconsistent  with  any  estate,  in- 
terest or  title  claimed  by  the  party  having  such  custody,  to  apply  to  a 
Judge  of  one  of  His  Majesty's  Courts  of  Record  at  Westminster 
for  an  order  to  compel  the  person  having  custody  of  such  deed  or. 
instrument  to  produce  the  same ;  and  upon  any  such  application 
being  made,  it  shall  be  lawful  for  such  Judge  to  issue  a.  summons, 
calling  upon  the  party  having  the  custody  of  the  deed  or  instru-. 
ment,  to  show  cause  at  such  time  as  such  Judge  shall  appoint,  why 
the  deed  or  instrument  ought  not  to  be  produced  ;  and  at  such  time 
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as  sach  Judge  shall  so  appoint,  if  the  party  summoned  shall  not 
^attend,  or  attending,  shall  not  show  satisfactory  cause,  it  shall  be 
lawful  for  such  Judge,  upon  being  satisfied  by  the  affidavit  of  the 
party  applying,  or  otherwise,  that  the  same  party  has  an  estate,  in- 
terest or  dtle  in  or  to  sucbland,  and  that  the  same  is  not  inconsistent 
with  any  estate,  interest  or  title  of  the  party  having  the  custody  of 
such  deed  or  instrument,  to  make  an  order  that  the  said  deed  or  in- 
strument shall  be  produced  to  the  applying  party,  or  his  agent,  at 
such  times  and  places  as  to  such  Judge  shall  seem  meet. 

^*  13.  That  upon  the  production  of  any  deed  or  instrument, 
pursuant  to  any  such  order  as  aforesaid,  it  shall  be  lawful  fi>r  the 
party  requiring  such  production,  at  his  own  expense,  to  take  any 
copy  or  extract  of  or  from  such  deed  or  instrument. 

^  14.  That  an  action  on  the  case  shall  lie,  at  the  suit  of  any 
person  having  an  interest  in  or  under  any  deed  or  instrument 
against  any  person  having  the  custody  of  the  same,  for  any  injury 
which  he  may  sustain,  from  its  being  lost  or  destroyed  under  cir- 
cumstances of  fraud  or  wilful  neglect." 


ART.  II.— ARREST. 


Copy  of  the  Fourth  Report  made  to  His  Majesty  by  the 
Commissioners  appointed  to  inquire  into  the  Practice  and 
Proceedings  of  the  Superior  Courts  of  Common  Law. 
( Presented  pursuant  to  an  address,  dated  2d  March,  1832. 
Ordered  by  the  House  of  Commons  io  be  printed  6th. 
March,  1832;, 

Tnts  Report  may  be  considered  as  exclusively  devoted  to  Ar- 
rest; for  though  several  other  incidental  subjects  are  discussed 
in  it,  they  are  kept  in  strict  subordination  to  their  principal 
throughout.  It's  bulk  is  truly  startling,  beii^  about  1300 
folio  pages,  contained  in  two  volumes,  in  the  whole.  The 
contents  are  thus  distributed : — ^A  Report,  signed  by  four  of 
the  five  present  Commissioners,  (Messrs.  Pollock,  Starkie^ 
Evans,  an<rWightman)  40  pages;  a  Supplementary  Paper^ 
Signed  by  the  remaining  Commissioner  (Mr.  Serjeant  Stephen), 
M  pages ;  Answers  addressckl  to  Consuls  and  Ambassadors, 
and  other  persons  resident  in  Europe  and  America,  48  pages ; 
Answers  by  Bankers,  Merchants,  Traders,  &c.,  375  pages ; 
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Answers  by  Members  of  tbe  legal  profession,  126  pages ; 
Oral  Examinationa  of  various  descriptions  of  persons,  190 
pages;  Returns  of  various  sorts.  The  Answers  by  persons  resi- 
dent abroad  are  20  in  number ;  by  traders,  redconing  firms  as 
single  persons,  323 ;  by  lawyers,  79 ;  The  Examinations,  38. 
It  is  evidently  impossible  to  deal  with  such  a  mass  of  matter 
in  the  way  in  which  we  are  wont  to  deal  with  Reports.  We 
cannot  undertake  to  select  all  that  is  important  or  interesting 
in  the  Appendix,  and  we  have  only  to  intreat  the  many  intel- 
ligent and  distinguished  contributors,  to  whom  we  may  make, 
no  allusion,  to  believe  that  we  are  yielding  to  imperative  ne-* 
cessity  when  we  appear  to  treat  them  ^ith  unmerited  neglect. 
We  fear  we  can  do  little  more  dian  analyse  the  Commissioners' 
reasonings,  and  state  the  present  condition  of  the  controversy ; 
and  fortunately  we  have  already  done  something  towards  clear- 
ing up  the  confusion  in  which  this,  like  all  other  important 
questions,  was  originally  involved.  In  the  second  volume  of  « 
this  work,  we  fiilly  abstracted  all  the  main  arguments  that  had 
then  been  urged  on  either  side,  and  gave  our  own  opinion  in 
£ivour  of  a  modified  continuation  of  the  law.  It  is  now  our 
duty  to  see  what  new  lights  the  abolitionists  have  thrown 
upon  it ;  and  we  will  endeavour  to  discharge  that  duty  impar-^ 
tially.  But  this  is  by  no  means  so  simple  a  matter  as  may  be 
thought;  fi>r,  independently  of  a  natural  leaning  in  favour  of 
the  single  commissioner,  whose  views  very  nearly  resemble 
our  owHi  it  is  impossible  not  to  be  struck  by  his  superior 
command  of  the  pen.  Almost  all  his  arguments  are  perspi^ 
cuously  expressed,  and  support  each  other  in  logical  array ; 
whilst  the  joint  production  is  loosely  put  together  at  best,  and 
contains  a  great  deal  of  bad  logic  and  tautology.^  At  the  same 
time,  it  is  a  very  able  and  instructive  paper,  and  places  the  evils 
of  the  present  system  in  many  striking  and  some  original  points 
of  view;  whilst  the  names  attached  to  it,  considered  as  autho- 
rities, are  undoubtedly  very  bard  to  fight  against.  We  begin 
with  the  beginning : 

"  We,  your  Majesty's  Commissioners,  appointed  by  your 
Majesty's  Commission,  bearing  date  the  10th  day  of  March^ 

'  We  were  wrong  ii^  attributing  it  to  Mr.  Evans.  On  the  principle  mentioned 
in  our  review  of  the  first  Common  Law  Report  (vol.  ii.  p.  176),  it  is  impossible  to 
read  half  a  dozen  pages  without  seeing  that  more  than  one  pen  has  been  at  work. 
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in  the  First  Year  of  Your  Majesty's  Reign,  whose  hands 
and  seals  are  hereunto  set,  do  humbly  certify  to  Your  Ma- 
jesty, 

"  That  We  have  proceeded  fully  to  inquire  into  and  con- 
sider the  subject  of  Arrest  and  Imprisonment  fjf  Debt  in 
Civil  Suits  betweeA  Subject  and  Subject,  and  the  effect 
thereof,  and  now  humbly  Report  the  Result  of  Our  Labours 
to  Your  Majesty. 

"  We  beg  leave,  however,  to  remark,  that  this  subject  for 
consideration  is  one  of  great  difficulty,  involving  considera- 
tions not  merely  of  Legal  but  of  Public  Policy, 

**  We  are  aware  that  conflicting  opinions  upon  the  subject 
are  entertained  by  persons  who  are  entitled  to  respect,  and 
we  regret  that  the  opinions  of  Your  Majesty's  Commissioners 
are  not  unanimous  upon  the  subject  of  the  practical  effects  of 
the  present  system  of  Arrest  and  Imprisonment  for  Debt, 
and  of  the  alterations  which  it  may  be  expedient  to  make  in  it. 
"  We  propose  to  submit  to  Your  Majesty, 
"  1. — :A  general  view  of  the  Law  of  England  on  the  sub- 
ject of  Arrest  and  Imprisonment  for   Debt,  as  well  on 
Mesne  as  on  Final  Process,  and  of  the  principal  changes 
which  the  Law  has  undergone ; 
"  2, — The  practical  effects  of  the  present  system  of  Arrest 
on  Mesne  Process,  and  its  comparative  advantages  and 
disadvantages ; 
"  3. — The  alterations  which,  in  our  judgment,  it  may  be 

adviseable  to  make  in  the  Law  upon  the  subject ; 
"  4. — Similar  inquiries  and  suggestions  on  the  subject  of 
Arrest  and  Imprisonment  on  Final  Process." 

Having  formerly  given  a  history  of  the  law  of  arrest,  it 
does  not  seem  necessary  to  copy  that  of  the  Commissioners, 
which  corresponds  exactly,  except  in  being  a  little  more  con- 
cise, with  our  own.^  They  bring  it  down,  as  we  did,  to  the 
7th  and  8th  Geo.  4,  c.  71,  by  which  the  lowest  amount  for 
which  a  man  may  be  arrested  was  fixed  at  20/.  The  Law  of 
Arrest  and  Imprisonment  upon  Final  Process  is  more  com- 
plex and  less  generally  known,  and  as  it  forms  an  essential 
part  of  the  argument,  we  shall  copy  it : — 

i2L.M.p.323. 
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**  We  now  proceed  to  consider  the  Law  of  Arrest  and  Im- 
prisonment upon  Final  Process. 

"  The  process  of  execution  against  the  goods  was  and  still 
remains  very  imperfect ;  nothing  can  be  taken  under  it  but 
goods  and  chattels  properly  so  called,  which  do  not  include 
bank  notelS^  bills,  book  debts,  money  in  the  funds,  annuities, 
pensions,  or  sums  secured  by  contract  or  agreement,  and 
unless  the  person  of  the  debtor  could  be  detained  until  the 
debt  was  satisfied,  the  judgment  would  frequently  be  fruitless, 
though  the  debtor  might  be  possessed  of  ample  property, 
which  could  not  be  reached  by  any  process. 

"  At  common  law  a  Capias  ad  satisfaciendum  lay  in  cases 
of  trespass  vi  et  armisy  where  the  Capias  aJt  respondendum 
lay  before  judgment  But  the  several  statutes  before  men- 
tioned having  given  the  process  of  Capias  ad  respondendum 
before  judgment  in  other  personal  actions,  the  Capias  ad 
satisfaciendum  has  become  a  process  of  execution  in  them 
also ;  according  to  the  rule  that  whtre  a  capias  lies  before 
judgment,  it  will  also  lie  for  the  purpose  of  execution  after 
judgment.  By  a  particular  statute  the  judgment  creditor  has 
a  right  to  take  half  the  profits  of  the  debtor's  land  by  virtue 
of  an  Elegit, 

*^  If  the  judgment  creditor  elects  to  take  the  person  of  the 
defendant  in  execution,  the  judgment  is  considered  satisfied, 
and  he  cannot  afterwards  resort  to  any  other  execution  against 
either  land  or  goods  unless  the  debtor  die  in  prison.  On  the 
other  hand,  the  defendant  being  taken  in  execution  must,  before 
the  passing  of  the  Bankrupt  and  Insolvent  Acts,  have  re- 
mained in  gaol  for  life,  unless  he  paid  the  amount  of  the 
judgment  debt,  or  otherwise  satisfied  the  plaintifi*." 

They  here  state  the  general  effect  of  the  Insolvent  Act, 
7th  Geo.  4,  c.  57,  under  which  all  persons  in  prison  for  debt, 
whether  upon  mesne  or  final  process,  may  obtain  their  dis-^ 
charge  by  petition  to  the  Insolvent  Court,  upon  making  a 
conveyance  of  all  their  property  for  the  benefit  of  their 
creditors,  and  entering  into  a  recognizance  making  their 
future  effects  liable  to  their  debts  and  subject  to  a  discre- 
tionary power  in  the  Court  to  remand  them  for  a  limited  time 
for  fraud  or  misconduct. 
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None  but  actual  prisoners  are  entided  to  the  benefit  of 
the  Act^  and  however  willing  a  debtor  may  be  to  surrender 
all  his  property  to  his  creditors^  he  must  undergo  an  impri- 
sonment of  about  eight  weeks  before  he  can  obtain  his 
discharge^ 

'^  Exclusive  of  the  general  Act,  there  have  been  other 
statute9  passed  of  limited  operation  for  the  discharge  of  pri- 
soners in  execution. 

"  By  the  48th  of  King  Geo,  III,  c.  123,  any  person  who 
has  been  a  year  in  prison  upon  a  judgment  for  debt  or  damage 
not  exceeding  20/.,  exclusive  of  costs,  may  be  discharged  from 
imprisonment  by  application  to  any  of  the  Courts  at  West- 
minster. 

''  And  by  the  3M  of  King  Geo.  IL  c.  28,  (commonly 
called  the  Lords'  Act)  extended  by  some  subsequent  statutes, 
prisoners  in  execution  for  sums  not  exceeding  300/.  might 
have  been  discharged  by  the  Court  out  of  which  the  process 
issued,  upon  giving  uptheir  estate  and  efifects  in  satisfaction 
of  their  debts,  unless  the  creditors  at  whose  suit  they  were  in 
execution  insisted  upon  their  being  detained  and  agreed  to 
pay  them  3$.  6d.  a  week ;  but  by  the  1 1th  of  King  Geo.  IV. 
and  1st  of  King  Will.  IV.  c.  38,  s.  10,  no  person  shall  be 
discharged  during  the  continuance  of  the  latter  Act  upon  his 
own  petition  under  the  Lords'  Act. 

"  The  Lords'  Act  also  by  the  16th  section,  reciting,  **  That 
it  sometimes  happens,  that  persons  who  are  prisoners  in  exe- 
cution in  gaol  for  debt  or  damages,  will  rather  spend  their 
substance  in  prison  than  discover  and  deliver  up  the  same 
towards  satisfying  their  creditors  their  just  debts,  or  so  much 
thereof  as  such  substance  will  extend  Co  pay,"  enables  the 
execution  creditor  to  compel  the  debtor  to  appear  before  the 
Court  and  give  in  a  schedule  of  his  property,  and  assign  it 
for  the  benefit  of  his  creditors,  upon  doing  which  he  is  to  be 
discharged;  but  upon  refusal  he  is  liable  to  transportation  for 
seven  years. 

"  This  Act,  however  is  confined  to  cases  where  the  debts  or 
damages  for  which  the  prisoner  is  charged  in  execution  do  not 
exceed  300/.,  and  it  is  remarkable  that  this  is  the  only  pro- 
vision made  by  the  law  of  England  for  obliging  a  debtor  to 
discover  and  give  up  his  property,  except  in  cases  which 
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eome  within  the  scope  of  the  bankrupt  laws,  the  considera- 
tion of  which  does  not  come  within  the  intent  of  our  present 
inquiry." 

This  statement  wili  be  subsequently  referred  to,  but  as  [it 
requires  no  immediate  comment,  we  proceed: 

"  We  now  proceed  to  report  to  your  Majesty  the  result 
of  our  inquiries  as  to  the  practical  effects  of  the  existing  Law 
of  Arrest  and  Imprisonment,  and  the  comparative  advantages 
and  disadvantages  of  the  present  system. 

"  It  will  be  seen  from  the  Evidence  stated  in  the  Appendix, 
that  the  advantages  which  a  creditor  proposes  to  obtain,  in 
proceeding  by  bailable,  rather  than  serviceable  process,  are, 

"  The  compelling  the  debtor  to  make  speedy  payment,  or 
come  to  an  arrangement  with  his  creditors ; 
The  procuring  the  security  of  bail,  or. 
The  trying  the  credit  of  the  debtor,  and  saving  the  ex- 
pense and  trouble  of  further  pursuit,  where  it  would  probably 
turn  out  to  be  fruitless. 

**  A  debtor  who  has  the  means  of  payn^ent  has  also  the 
means  of  procuring  bail.  Bail,  as  is  well  known,  may  always 
be  procured  at  a  premium  proportioned  to  the  risk. 

**  The  arrest  in  such  a  case,  merely  compels  the  debtor  to 
elect  between  payment  and  putting  in  bail;  the  advantage 
therefore  to  the  creditor,  is  at  most  the  excess  of  the  probabi- 
lity that  the  debtor  will  pay  the  debt,  beyond  that  of  his  put- 
ting in  bail  or  going  to  gaol,  absconding  or  concealing  him- 
self; and  a^  it  appears  from  the  returns  that  bail  is  more 
frequent  than  pa)rment,  it  follows  that  in  a  majority  of  cases^ 
the  proceeding  by  arrest  tends  to  increase  expense  and  create 
delay." 

The  assertion  in  the  Last  paragraph  but  one,  that  a  debtor 
who  has  the  means  of  payment  has  also  the  means  of  procur- 
ing bail,  we  take  the  liberty  to  doubt.  The  legislature  cer- 
tainly acted  on  a  contrary  presumption,  when  the  43d  Geo«  3, 
c.  46,  authorislag  a  deposit  in  lieu  of  bail,  was  passed*^ 

*  "  It  awnetlmes  happens,  that  persons  arrested  updn  mesne  process  may  not  be 
abie  to  find  Mifficient  sureties  for  their  appeiuunce  at  the  return  of  the  mit,  and  yet 
inay  be  able  $o  make  a  deposit  of  the  money  for  which  diey  are  ao  arrested,  together 
with  a  competent  sum  for  costs,  and  therefore  by  the  statute  43  Geo.  3,  c.  46,  re- 
citing, &c.  it  was  enacted,"  &c,  (Tidd's  Pr.  8th  edit.  p.  225.) 
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From  the  last  paragraph  we  totally  dissent,  so  far  as  a  man 
can  be  said  totally  to  dissent  from  any  thing  which  he  does 
not  totally  comprehend  nor  is  able  to  find  any  one  who  does. 
For  instance,  the  words  "  beyond  that  of  his  putting  in  bail, 
or  going  to  gaol,  absconding  or  concealing  himself,"  imply 
tha  it  is  precisely  the  same  thing  to  the  creditor  whether  the 
debtor  puts  in  bail  or  goes  to  gaol,  absconds,  or  conceals 
himself,  quod  est  absurdum.  To  our  simple  comprehensions  it 
seems  much  more  accurate  to  say,  that  the  advantage  to  the  cre- 
ditor is  the  excess  of  the  probability  that  the  debtor  will  pay 
the  debt  or  put  in  good  bail,  beyond  that  of  his  going  to  gaol, 
absconding,  or  concealing  himself;  for  if  the  debtor  puts  in 
bail,  the  creditor  clearly  gains  one  of  the  objects  he  sought ; 
and  it  is  far  from  true,  as  assumed  in  the  Report,  that  the 
proceeding  in  that  case  would  be  nugatory.  In  fact,  every 
single  sentence  in  this  paragraph  is  wrong ;  for  it  is  not  even 
true  that  the  arrest  in  the  given  case  merely  compels  the 
debtor  to  elect  between  payment  and  putting  in  bail,  unless  it 
be  also  true  that  a  man  who  can  pay  always  will  pay,  and 
that  there  is  no  fear  of  a  solvent  party's  absconding  or  frau- 
dulently concealing  his  property.  In  the  immediately  suc- 
ceeding paragraph,  a  great  deal  of  the  same  looseness  is  ob- 
servable. The  effect  of  putting  in  bail  is  palpably  mistaken 
throughout : 

"  The  election  of  an  arrested  debtor  to  pay  the  debt  rather 
than  procure  bail,  must  depend,  in  the  first  place,  on  the  ho- 
nesty of  his  intentions;  if  he  meditate  fraud,  he  will  either  go 
to  gaol  and  take  the  benefit  of  the  Insolvent  Act,  or  put  in 
bail,  which  will  enable  him  to  execute  hi^  purpose  more  effec- 
tually than  if  the  creditor  had  proceeded  by  mere  serviceable 
process. 

"  If,  on  the  other  hand,  the  debtor  contemplates  the  ulti- 
mate payment  of  his  debts,  his  determination  to  pay,  come  to 
a  present  arrangement  with  his  creditors,  or  put  in  bail,  must 
depend  on  the  mere  question  of  pecuniary  interest,  that  is, 
whether. considering  the  difficulty  of  raising  funds,  or  the  ad- 
vantage of  retaining  those  which  he  has,  be  worth  the  price  to 
be  paid  for  delay  by  putting  in  bail ;  where  he  contemplated 
ultimate  payment,  and  the  debt  was  small  when  compared 
with  the  difficulty  and  expense  of  bail,  his  interest  would  in- 
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duce  him  to  pay  or  settle  at  once,  rather  than  pay  the  price 
of  delay. 

*'  Where  the  debt  was  large,  compared  with  the  difficulty 
and  expense  of  bail,  the  same  motive  would  frequently  induce 
him  to  put  in  bail  rather  than  pay  or  arrange. 

'^  This  view  of  the  matter  derives  confirmation  from  an  in- 
spection of  the  official  Returns,  from  which  it  appears  that 
the  proportion  of  those  who  pay  or  arrange  to  those  who  give 
bail,  increases  nearly  with  the  amount  of  the  debt." 

*'  If  these  observations  be  correct,  it  is  the  fear  of  expense 
and  exposure  which  induces  a  debtor  to  pay  rather  than  resist, 
in  the  case  of  bailable  process;  but  in  the  case  of  serviceable 
process  the  same  motive  operates.  It  is  the  interest  of  the 
debtor,  to  pay  or  settle  the  debt,  rather  than  incur  an  accumu- 
lation of  expense  by  resistance ;  the  only  material  difference 
seems  to  be,  that  in  the  case  of  bailable  process  the  defendant 
is  more  immediately  subjected  to  expense  and  exposure,  than 
in  the  case  of  serviceable  process.  On  the  other  hand,  an 
arrest  tends  to  irritate  the  debtor  and  to  provoke  him  to  re- 
sistance by  giving  bail,  and  to  take  revenge  by  going  to  prison, 
and  placing  his  property  beyond  the  reach  of  his  creditor." 

The  last  paragraph  is  incorrect  considered  with  reference 
to  the  actual  state  of  the  case,  and  inconsistent  considered  by 
itself.  It  is  the  fear  of  expense,  exposure,  and  imprisonment, 
which  really  induces  the  debtor  to  pay;  but,  according  to 
their  own  showing,  the  fear  of  expense  and  exposure  operates 
in  the  one  case,  the  fear  of  expense  only  in  the  other;  in 
other  words,  the  same-motive  operates,  "  the  only  material 
difference  seems  to  be"  that  the  same  motive  does  not  operate. 
A  forcible  statement  of  the  common  objection,  that  arrest 
leads  to  a  waste  of  the  debtor's  property  and  prevents  the  ex- 
ertion of  his  industry,  succeeds ;  and  we  are  assured  that  the 
statements  made  by  prisoners  present  many  instances  of 
debtors  arrested  for  small  sums  who  complain,  in  strong  terms, 
that  they  have  been  prevented  by  imprisonment  from  dis- 
charging their  debts  by  their  industry,  even  after  they  had 
offered  their  creditors  to  pay  them  by  instalments ;  statements 
which  the  Commissioners  are  welcome  to  believe  if  they  like. 
Then  comes  the  following : 
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*^  It  is .  only  where  the  debtor  is  not  wholly  solvent^  that 
arrest  is  productive  of  advantage ;  where  he  is  wholly  insoheni, 
an  arrest  is  useless.  Where  he  is  perfectly  ^solvent  and  tkot 
likely  to  abscond,  an  arrest  is  not  only  useless  but  oppressive. 
Where  the  debtor  is  in  an  intermediate  state,  possessed  of 
property  but  not  wholly  solvent,  an  active  creditor,  by  su|>e- 
rior  diligence,  sometimes  obtains  a  preference ;  this,  however, 
is  uncertain;  the  arrest,  instead  of  producing  payment,  may 
irritate  the  debtor  and  occasion  resistance,  and  is  frequently 
attended  with  the  risk  that  the  debtor  will  go  to  gaol  and 
take  the  benefit  of  the  Insolvent  Act;  and  even  where  the 
arresting  creditor  succeeds,  he  usually  obtains  the  advantage 
at  the  expense  of  the  rest  of  the  creditors/' 

We  merely  wish  to  protest  in  passing  against  the  proposi- 
tion marked  in  italics.  It  will  appear,  in  its  proper  place, 
that  one  great  argument  for  arrest  is  its  indirect  or  preventive 
operation  as  a  punishment  in  cases  which  no  direct  punish- 
ment can  reach.  In  this  point  of  view,  it  no  more  follows 
that  an  arrest  is  useless  because  the  creditor  gains  nothing  by 
it,  than  that  criminal  prosecutions  are  impolitic,  because  they 
generally  aggravate  the  loss  sustained  by  the  prosecutor. 

^'  Looking  to  the  Evidence  and  official  Returns,  (continue 
the  -Commissioners,)  it  will  be  remarked  that  the  class  of  pro- 
fessional personis  who  are  chiefly  conversant  in  the  business 
of  arrest,  differ  considerably  as  to  the  superior  efficacy  of  that 
process,  and  although  a  majority,  in  point  of  number,  consider 
it  as  useful  to  creditors,  others  are  of  opinion  that  serviceable 
process  is  more  effectual.  It  has  been  the  practice  of  some 
to  issue  bailable  process  in  all  cases  where  the  law  allowed 
it;  of  others,  so  to  proceed  in  all  cases  where  they  had  not 
received  instructions  to  the  contrary;  of  others,  in  all  cases 
where  they  knew  nothing  of  the  debtor;  others  have  pro- 
ceeded by  serviceable  process,  in  all  cases  where  no  appre- 
hension was  entertained  that  the  debtor  was  about  to  ab- 
scond, or  conceal  his  property;  others,  again,  have  exercised 
a  discretion  founded  on  the  particular  circumstances,  the 
nature  of  the  claim,  the  respectability  and  apparent  responsi- 
bility of  the  supposed  debtor,  and  have  scrupled  to  proceed 
by  arrest  without  some  apparent  necessity;  others  again  have 
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forborne  until  milder  methods  had  failed;  according  to  some, 
the  proceeding  by  serviceable  process  is  considered  more  ad- 
vantageous to  the  client,  and  the  proceeding  by  arrest  inja« 
nous,  as  likely  to  irritate  and  exasperate  the  party  arrested, 
and  to  drive  him  to  take  refuge  in  the  Insolvent  Court,  to  the 
loss  of  the  client;  whilst  some  deem  the  present  practice  to  be 
incapable  of  improvement,  others  consider  it  to  be  greatly 
defective.** 

We  can  vouch,  from  our  own  personal  examination  of 
the  documents,  that  this  statement  is  correct,  though  we  do 
not  quite  agree  in  the  following  remarks : 

^'  The  varieties  thus  exhibited  in  the  modes  of  practice 
adopted  by  professional  persons,  and  in  the  conclusions  which 
they  have  drawn,  may  be  in  a  great  measure  attributed  to  the 
difference  of  circumstances  under  which  they  acted,  and  the 
classes  of  clients  by  whom  they  were  retained/' 

It  appears  to  us,  that  these  modes  of  practice  are  mostly 
attributable  to' the  individual  characters  and  differing  judge- 
ments of  practitioners.  We  draw  the  inference  from  finding 
that  discrepancies  exist  amongst  practitioners  of  the  same 
town  or  county  to  an  equally  extensive  degree. 

By  way  of  illustration  we  subjoin  the  answers  of  the  Com- 
wall  solicitors,  which  chance  to  be  the  first  that  we  hit  upon : 

"  Mess^rs,  Coode  and  Son :  In  nine  casts  out  of  ten,  where  the 
plaintiff's  demand  is  clear,  we  proceed  by  bailable  process.  Mr. 
John  Edwards :  I  usually  proceed  by  serviceable  process,  in  the 
proportion  of  about  seven  to  one.  Messrs,  Paynter^  and  Whit- 
fordy  and  Mr>  T,  Collins :  In  actioils  for  the  recovery  of  debts 
we  usually  proceed  by  serviceable  process;  generally  speaking, 
the  proportion  is  two  to  one.  Messrs.  Pender^  Rimelly  and  Genn : 
Where  the  debtor  may  be  held  to  bail,  we  usually  proceed  by 
bailable  process;  say  four  times  out  of  five." 

A  common  notion  is,  that  arrest  is  most  frequently  resorted 
to  by  what  are  called  sharp  practitioners  for  the  sake  of  the 
additional  costs,  but  we  do  not  believe  this  opinion  to  be  just. 
The  firm,  amongst  the  above,  which  most  frequently  resorts 
to  arrest,  is  one  of  the  highest  respectability  and  far  above 
any  suspicion  of  the  sort 

The  Commissioners  next  proceed  to  sum  up  and  classify  the 
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opinions  of  the  mercantile  examinants«  They  state  that  no 
doubt  whatever  is  entertained  of  the  beneficial  effects  of  arrest, 
in  order  to  prevent  a  debtor  from  absconding ;  and  they  remark 
that  numbers  of  those  who  think  the  power  useful,  state  ex- 
pressly, as  the  ground  of  that  opinion,  that  it  is  essential  for 
the  prevention  of  fraud. 

"  Others  are  of  opinion  that  the  power  is  advantageous, 
because  it  compels  debtors  speedily  to  pay  or  arrange  with 
their  creditors,  or  operates  as  a  test  for  ascertaining  the  means 
and  circumstances  of  the  debtor  ;  upon  this  question  a  con- 
siderable difference  of  opinion  is  observable. 

"  Those  who  deem  the  practice  to  be  advantageous  for  such 
purposes,  consist  for  the  most  part  of  traders  whose  particular 
credits  are  not  large,  though  their  general  dealings  are  fre- 
quently extensive,  and  many  of  these,  it  is  observable,  state  the 
power  of  arrest  to  be  beneficial,  alleging  that  if  it  were  to  be 
taken  away,  they  should  lose  their  oiily  security  over  the 
debtor. 

"  It  is  natural  that  such  as  rely  much  on  the  security  which 
the  power  of  arrest  gives  them  should  desire  its  continuance. 
But  it  appears  to  us  that  many  of  this  class  erroneously  sup- 
pose that  the  law  can,  by  allowing  them  to  exercise  a  severe 
compulsory  power  over  the  person  of  the  debtor,  supply  the 
want  of  proper  caution  and  inquiry  on  the  part  of  the  creditor." 

It  appears  to  us  that  the  traders  alluded  to,  suppose  nothing 
of  the  sort.  They  suppose  merely  that  the  power  checks  the 
employment  of  means  for  procuring  credit  which  no  ordinary 
caution  or  inquiry  can  reach  ;  and  it  is  to  be  observed  that  this 
class  of  frauds  is  peculiarly  directed  against  tradesmen  whose 
particular  credits  are  small. 

"  It  is  to  be  remarked  (continue  the  Commissioners)  that 
the  same  class  of  persons  complain  of  the  operation  of  the 
Insolvent  Law  as  highly  injurious;  yet  it  is  obvious  that, 
whilst  the  power  of  arrest  is  regarded  as  iaffording  security  to 
a  creditor,  credit  will  be  given  with  a  facility  sure  to  be  abused 
by  the  dishonest  and  needy ;  the  consequence  of  which  is, 
that  a  Court  of  Discharge  is  rendered  absolutely  necessary,  to 
prevent  the  evil,  of  gaols  crowded  to   excess  with  indigent 
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prisoners,  without  benefit  to  the  creditor,  and  to  the  nuisance 
of  the  public. 

"  From  the  unrestrained  power  of  arrest,  facility  of  credit, 
crowded  gaols,  and  a  Court  of  Discharge,  are  successive  and 
necessary  consequences." 

According  to  our  own  estimate,  an  immense  majority  of  the 
contributors  to  the  Appendix,  complain  of  the  operation  of 
the  Insolvent  Laws,  and  of  the  easy  escape  they  afford  to  the 
cheat ;  and  a  great  many  think  that  if  the  burthen  of  proving 
himself  an  innocent  unfortunate  were  imposed  upon  the 
debtor,  and  immediate  discharge  formed  the  exception  not  the 
rule,  the  Insolvent  Court  would  be  soon  released  from  a  large 
proportion  of  its  business ;  that,  in  short,  much  fewer  would 
expose  themselves  to  the  risk  of  being  sent  to  gaol,  if  it  was 
not  so  easy  to  get  out.  Many  of  the  same  class  of  traders, 
it  is  said,  think  that  the  proceeding  by  arrest  on  mesne  pro- 
cess might  be  safely  dispensed  with,  if  more  efficacious  means 
were  provided  for  getting  at  the  property  of  the  debtor ;  and 
"  on  the  other  hand,  according  to  the  opinions  of  many,  as 
well  professional  persons,  as.  traders,  an  arrest,  except  for  the 
prevention  of  fraud,  is  disadvantageous."  These,  however^ 
to  the  best  of  our  belief,  form  a  small  proportion  of  the  whole, 
and  the  exception  just  mentioned  has  a  much  wider  significa- 
tfon  than  the  Commissioners  seem  willing  to  allow  to  it 

The  following  statement  as  to  the  official  returns  is  highly 
important. 

"  We  now  beg  leave  to  advert  to  the  official  Returns : 
*^  It  appears  from  the  official  Returns,  that  out  of  4i3 1,396 
writs  issued  from  the  Superior  Courts  in  five  successive  years, 
174,495  only  were  bailable,  leaving  256,901  for  serviceable. 
The  latter  include  cases  where  bailable  process  could  not  have 
been  issued,  either  because  the  nature  of  the  claim  or  the 
smallness  of  the  debt,  or  the  privilege  of  the  defendant,  ex- 
cluded a  proceeding  by  bailable  process ;  but  after  making 
due  allowance  for  those  exceptions,  we  believe  that  the  num- 
ber of  serviceable,  for  sums  in  respect  of  which  bailable  pro- 
cess might  have  issued,  exceeds  the  number  of  bailable  writs 
in  a  verjf  considerable  proportion. 
"  The  official  Returns  afford  the  following  results  : 
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**  l8t.  That  on  an  average  taken  from  965,901  aetioni  oom« 
menced  by  serviceable  process,  nearly  one  half  are  settled  on 
service  without  any  appearance  entered ;  and  it  is  probable, 
though  the  number  cannot  be  precisely  ascertained,  that  the 
plaintiff  obtains  payment,  or  a  settlement,  or  judgeinent  by 
default,  in  at  least  two-thirds  of  the  whole  number  of  actions 
1^0  commenced,  without  resistance  by  the  debtor  to  the  extent 
of  putting  in  a  plea, 

"  2d,  That  on  an  average  taken  from  26,650  actions  com- 
menced by  bailable  process,  not  on^^  in  six  of  those  against 
whom  such  process  is  issued  p^ys  or  settles  in  the  first  in- 
stance, but  either  cannot  be  taken,  or  is  taken  to  gaol,  or  gives 
bail  to  the  sheriff;  and  that  in  more  than  three-fourths  of  the 
wholp  number  gf  actions  so  commenced,  the  party  against 
whom  the  process  is  issued  is  either  not  taken,  or  being 
arrested  goes  to  gaol,  or  puts  in  special  bail* 

"  It  follows,  that,  upon  the  average,  both  delay  and  ex- 
pense ftre  much  increased  by  resorting  to  bailable  process." 

Now,  in  the  first  place,  we  beg  leave  to  observe  that  thist 
statement  is  directly  at  variance  with  a  statement  put  forth  in 
the  first  Common  Law  Report  (p.  71),  where  the  following 
paragraph  occurs :— • 

"  Yet  w^  jn^y  be  permitted  to  remark,  that,  whenever  a  proposi- 
tion for  discontinuing  or  imposing  farther  limitation  on  the  pragtice 
in  question  shall  be  entertained,  it  will  be  material  to  recollect  that 
the  operation  of  a  writ  by  way  of  arrest  is  not  merely  to  prevent 
the  escape  of  the  debtor,  but  in  a  vast  number  of  oases  (and  more 
particularly  where  the  debt  is  small)  to  enforce,  by  the  mere  appre- 
hension of  imprisonment,  immediate  payment  or  compromise ;  nuid 
that,  if  writs  authorising  arrest  were  abolished,  or  applied  only  to 
large  demandsi  the  temptation  to  defend  aptions  for  the  mere  pur- 
poses of  delay  would  be  much  increasedf  In  illustration  of  this, 
we  have  set  forth  in  the  Appendix  an  account  of  the  number  of 
such  writs  issued  from  the  superior  courts  at  Westminster,  and  of 
persons  comnffitted  to  prison  thereon,  and  also  of  bail  put  in  to  the 
action,  in  five  successive  years,  by  which  it  will  appear  that  the 
total  of  writs  was  162,263,  and  the  number  of  imprisonments  upon 
them  and  the  bail  put  in  58,021.  From  the  number  of  writs,  in- 
deed, must  be  deducted  such  as  may  have  remained  unexecuted,  in 
consequence  of  the  defendant  not  being  found.     We  apprehend. 


hwm^Ts  that  aft^r  making  this  and  all  other  allowances,  the  result 
wil)  fitill  bes  1^  a  very  large  nu^oriiy  qf  those  agmnst  whom  pro* 
9W  Hjf  axre$t  u  taken  out  are  driven  hy  it  to  immediate  payment  or 
terms  of  compromise^  and  either  avoid  any  commitment  to  actual 
custody,  or  obtain  a  speedy  discharge," 

The  average  of  five  years  is  certainly  more  to  be  depended 
on  than  the  average  of  one.  The  four  Commissioners  there- 
fort  must  be  content  to  draw  an  opposite  conclusion  to  that 
above  expressed  by  them.  They  must  also  have  the  goodness 
to  make  some  allowance  for  the  very  inferior  amount  of  the 
suits  commenced  by  serviceable  process,  which  makes  them 
much  more  likely  to  be  arranged  ;  and  some  allowance  for  the 
sort  of  cases  in  which  bailable  process  is  resorted  to,  it  being 
^ell  known  that  many  persons  never  make  use  of  it  except 
under  an  apprehension  of  their  debtor's  insolvency.^ 

"  Another  very  important  inference  (they  continue)  to  be 
drawn  from  tbe3e  results  is,  that  a  test  is  afforded  for  judging 
of  the  comparative  accuracy  of  conflicting  statements  on  mat- 
ters which  cannot  be  decided  by  reference  to  the  official 
fieturns.  Many,  who  are  of  opinion  that  it  is  much  more 
advant^eous  in  general  to  proceed  by  arreat  than  by  service- 
able process,  state,  that  it  is  much  more  frequent  to  proceed  by 
toeat,  and  that  the  latter  proceeding  is  more  efficacious  than 
serviceable  in  procuring  payment;  on  the  other  hand,  many 
professional  persons  and  traders  are  of  opinion,  that  serviceable 
process  is  more  frequent  and  more  advantageous  to  the  creditor* 
The  results  from  tables  proye  that  the  judgment  of  the  former, 
in  supposing  bailable  process  to  be  either  more  frequently  re- 
sorted to  or  generally  more  efficacious  than  bailable,  is  incorrect ; 
and  we  may  observe,  that  inconsistent  as  this  result  is  with 
the  opinion  of  many  traders,  who  suppose  that  the  proceeding 
hy  arrest  is  advantageous,  and  who  even  act  upon  that  sup- 
position to  their  own  loss,  it  is  in  accordance  with  plain  and 
obvious  principles,  that  a  man  who  owes  a  debt  must  be  more 
able  and  willing  (q^)  to  pay  it  when  merely  served  with  process, 

*  Mr.  Seijt.  Stephen  (Fourth  Hep.  p.  73,)  makes  these  objections,  but  does  npt 
appear  to  be  aware  of  the  variance  between  the  Reports.  He  also  objects,  that  the 
preventive  effect  of  arrost  is  not  allowed  for. 
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and  where  he  is  left  at  liberty  to  use  his.  labour  and  exertions 
for  the-  purpose,  than  he  would  be  when  he  was  shut  up  in^ 
prison,  and  obliged  to  pay  expensively  to  regain  his  liberty, 
and  was  irritated  by  the  imprisonment,  cost  and  expense/* 

What  is  here  called  another  inference,  appears  to  us  to  be  the 
same,  a  little  amplified,  which  the  last  sentence  of  our  last  quo« 
tation  from  them  involved.  Neither  do  we  precisely  understand 
how  results  from  official  Returns  can  afford  a  test  forjudging  on 
matters  which  cannot  be  decided  by  reference  to  the  official 
Returns  themselves ;  unless  indeed  the  results  in  question 
are  avowedly  different  from  what  other  people  would  draw, 
which  it  is  our  firm  conviction  they  are.  As  the  whole  para- 
graph proceeds  upon  what  we  have  already  stated  to  be 
gratuitous  assumptions,  it  seems  unnecessary  to  examine  it  in. 
detail.  For  the  same  reason,  we  shall  merely  quote  the  ob<- 
servations  that,  succeed,  in  which  the  same  assertion  is  con- 
fidently asserted,  and  one  of  the  weakest  objections  to  these 
alleged  results  is  answered  as  if  it  were  the  only  one. 

"  It  is  urged,  however,  that  the  results  from  the  Returns 
are  not  decisive  on  the  question,  because  an  arrest  will,  in 
some  doubtful  or  desperate  cases,  produce  payment,  where 
serviceable  process  would  not..  We  believe  this  to  be  true ; 
but  we  cannot  but  remark,  that  when  the  Returns  clearly 
prove,  that,  in  general,  serviceable  is  greatly  more  eliicacious 
than  bailable  process,  the  advantage  supposed  to  be  derived 
from  the  latter  (excepting  always  cases  of  fraud)  must  be 
limited,  and  confined  to  the  mere  chance  affi)rded  to  the  cre- 
ditor of  obtaining  pa3niient  in  a  desperate  case,  where  an 
arrest  is  a  mere  experiment  which  may  succeed,  but  which 
frequently  produces  only  expense  and  disappointment." 

They  then  cite,  in  proof  of  the  efficacy  of  arrest,  the  instances 
in  which  payment  is  procured  by  fixing  the  sheriff  of  the  bail,  or 
where,  by  arresting  a  man  as  he  is  about  to  embark  for  a 
distant  voyage,  he  is  compelled  to  pay'  a  larger  sum  than  is 
due ;  quite  forgetting,  with  regard  to  the  last,  their  former 
axiom,  that  a  debtor  who  has  the  means  of  payment  has  also 
the  means  of  giving  bail.  They  also  admit  that  payment 
may  now  and  then  be  obtained  froin  the  friends  of  the  debtor 
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by  arresting  him,  where  serviceable  process  would  be  inef-^ 
fectaal ;  but  they  do  not  seem  to  think  that  the  power  of  occa* 
sionally  levying  the  debt  on  the  sheriff)  the  bail,  or  the  debtor's 
friendsj  a  beneficial  one. 

'*'  Another  advantage  stated  to  result  from  the  practice  of 
arrest  on  mesne  process,  is  the  compelling  a  debtor  to  make 
^  fair  distribution  of  his  effects  among  his  creditors.  In  our 
opinion,  the  practice  so  far  from  facilitating  this  object,  is 
prejudicial  to  creditors,  in  preventing  such  a  distribution. 

'"  The  consideration  of  this  question,  renders  it  necessary 
to  premise  a  few  remarks  on  the  nature  and  policy  of  the 
provisions  made  by  the  law  of  England  for  the  satisfaction  of 
creditors. 

"  These  consist  either  in  special  provisions  made  by  the 
bankrupt  laws,  or  in  the  ordinary  proceeding  by  action." 

These  are  briefly  distinguished :  the  object  being  to  show 
that  the  ordinary  proceeding  by  action,  however  commenced, 
is  a  bad  mode  of  enforcing  distribution  ;  that 

"  The  power  of  each  creditor  to  proceed  in  a  separate 
action  and  to  arrest  the  body  of  the  debtor,  is  not  only 
inadequate  to  the  effecting  a  fair  administration  of  an  insol- 
vent s  property,  but  on  the  contrary,  tends  to  prevent  a  volun- 
tary cession  on  the  part  of  the  debtor.  In  such  cases  the 
interests  of  the  creditors  are  opposite  and  conflicting :  each 
by  superior  activity  strives  to  gain  an  advantage  to  himself; 
the  natural  consequence  is,  that  the  debtor  is  distressed,  ha- 
rassed and  irritated  by  successive  arrests ;  his  estate  is  wasted 
by  law  expenses,  and  is  seldom  made  available  to  the  credi- 
tors ;  and  even  where  such  arrests  are  successful,  the  benefit 
is  not  to  the  body  of  creditors,  but  to  one  or  a  few,  who,  by 
suddeii  and  unexpected  arrests,  have  been  able  to  secure  pre- 
ferences to  themselves." 

It  is  also  argued,  that  the  power  of  arrest  by  which  each 
creditor  expects  to  recover  the  payment  of  his  own  debt, 
tends  to  prevent  creditors  from  accepting  compositions ;  and 
the  following  well-grounded  complaint  against  the  present 
state  of  the  law  is  adduced. 

**  A  debtor,  who,  finding  himself  in  difficulty  or  even  in- 
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solvency,  but  so  circumstanced  as  not  to  be  within  the  scope 
of  the  bankrupt  law,  is  at  present  frequently  placed  in  a 
distressing  situation ;  however  willing  he  may  be  to  do  sub« 
stantial  justice^  by  making  a  cession .  of  his  property  for  th^ 
benefit  of  his  creditors,  he  is  often  unable  to  effect  his  pur- 
pose. If  he  offer  a  composition,  it  is  in  the  power  of  one  or 
two  creditors,  out  of  mere  caprice  or  in  the  expectation  df 
being  paid  in  full,  to  defeat  the  airrangement,  and  sever^ 
cases  of  great  hardship  have  occurred,  where,  after  a  debtor 
has  surrendered  the  whole  of  his  estate  for  the  benefit  of  his 
creditors^  he  has  been  arrested  and  left  to  lie  in  prison  with"* 
out  the  means  of  obtaining  his  liberation  by  a  judgment  of 
the  Insolvent  Court.  If  the  debtor,  as  is  not  unfi'equently  the 
case,  procure  an  arrest  in  order  to  take  the  benefit  of  the 
Insolvent  Act,  he  makes  the  cession  at  the  expense  of  im- 
prisonment in  a  public  gaol,  by  which  an  indelible  stigma  is 
impressed  on  his  character,  his  credit  is  ruined,  and  his 
means  of  livelihood  usually  cut  off;  Such  a  condition,  we 
have  no  doubt,  deters  men  of  honest  pride  and  proper  feel- 
ings from  making  an  early  cession  of  their  property,  and 
therefore  operates  injuriously  to  the  interests  of  creditors.'* 

Now  this  may  be  a  plausible  reason  for  allowing  the  debtor 
to  niake  a  formal  cession  of  his  property  without  going 
through  the  form  of  an  arrest,  and  even  for  assimilating  the 
insolvency  in  some  other  respect  to  bankruptcy.  But  we 
cannot  see  how  the  following  conclusion  can  be  drawn  from  it. 

*'  We  do  not  feel  ourselves  at  liberty  to  offer  any  opinion 
on  the  question,  whether  it  may  be  politic  to  extend  the  pre- 
sent bankrupt  law,  or  to  make  separate  provision  for  an  earlier 
seizure  and  effectual  distribution  of  an  insolvent's  property 
on  his  committing  some  defined  act  of  insolvency.  But  it  is 
very  material  to  observe,  that,  at  present,  the  only  efficacious 
mode  of  distributing  the  estate  of  an  insolvent  equally  amongst 
his  creditors,  in  cases  which  do  not  fall  within  the  bankrupt 
law,  is  by  a  voluntary  cession  of  his  property,  and  therefore 
that  the  present  practice  of  arrest  operates  unfavourably  to 
creditors  as  well  as  debtors,  in  opposing  very  serious  impedi- 
ments to  such  arrangements,  ahd  that  a  Very  material  benefit 
would  be  conferred  on  the  commemal  classes  of  your  Ma- 
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jet^'ft  subjected  by  encouraging  the  voluntary  ceision  of  the 
[NKiperty  of  traders  and  others  in  case  of  insoivency*" 

Here  again^  in  our  opinion,  the  four  Commissioners  are 
wrong.  As  the  preisent  law  of  cession  is  neither  irremediable 
nor  indissolubly  connected  with  the  present  pnictice  of  arrest^ 
it  is  unfair  in  the  extreme  to  draw  inferences  from  the  bad 
slate  of  the  former  against  the  last.  But,  at  any  rate,  the 
present  practice  of  arrest  cannot  have  the  efibct  above  atoi- 
Imted  to  it ;  for  If  both  creditors  and  debtors  constantly  lose 
by  the  sort  of  scramble  described,  one  would  suppose  that  the 
bare  apprehension  of  such  a  result  would,  at  an  early  stage  of 
the  debtor's  decline,  induce  him  to  offer,  and  the  creditors  to 
aecept  of,  a  compromise.  To  suppose  that  mercantile  men 
continue  placing  so  great  a  reliance  on  arrest,  when  the 
remedy  is  constantly  failing  them,  is  to  suppose  them  little 
better  than  fools. 

•*  Another  advantage  stated  to  be  derived  from  the  practice 
of  arrest  consists  iii  obtaining  the  security  of  bail  when  a 
debtor  Is  Hkely  to  abscond."  To  this  they  not  merely  assent, 
but  propose  extending  the  power  by  enabling  the  creditor  to 
obtain  authority  for  the  arrest  without  the  delay  occasioned 
by  the  necessity  of  suing  out  a  writ  in  London.  They  do  not 
enter  into  particulars,  but  we  presume  they  have  the  Scotch 
practice  in  mind,  where  a  meditatio  fugce  warrant  may  be  had 
on  application  to  a  magistrate. 

**  The  power  of  arrest  is  also  stated  to  be  useful  as  a  test 
to  which  .the  creditor  may  put  the  debtor,  for  the  purpose  of 
ascertaining  whether  he  be  of  sufficient  credit  and  ability  to 
warrant  the  creditor  in  incurring  further  expense  in  prose- 
cuting his  suit ;  and  the  hardship  is  much  insisted  on,  that  the 
debtor  may,  at  a  very  small  expense,  put  the  creditor  to  great 
cost  and  delay,  which  may  after  all  turn  out  to  be  fruitless.'* 

They  answer  this  by  saying  that^  if  the  experiment  sometimes 
succeeds,  it  sometimes  fails,  and  adds  to  the  embarrassments 
of  all  parties  ;  and  they  answer  the  incidental  argument,  that 
if  a  man  be  insolvent  the  sooner  his  insolvency  is  exposed  the 
better^  by  the  remark,  that  an  honest  man,  labouring  .under  a 
tenipcnrary  pressure,  may  be  entirely  ruined  by  an  arrest. 
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"  The  opinions  of  traders  prove  that  an  arrest  is  oppres- 
sive, frequently  ruinous,  even  to  a  solvent  man,  whose  pro- 
perty is  embaited  in  trade.  Where,  indeed,  a  trader  is  placed 
in  such  difficulty  that  he  cannot  meet  his  ordinary  engage- 
ments in  the  course  of  business,  it  would  be  desirable  that  he 
should  submit  his  affairs  to  his  creditors,  or  that  a  cession  of 
his  property  should  be  made  for  their  benefit,  and  that  in- 
ducements should  be  held  out  to  the  trader  to  make  such 
cession  of  his  property  at  an  early  period,  to  prevent  its  being 
wasted  by  progressive  difficulties,  or  spent  in  law  expenses^ 
consequent  on  arrest,  imprisonment,  and  proceedings  in  the 
Insolvent  Court. 

"  Desirable  as  such  a  result  may  be,  we  doubt  whether  any 
compulsory  seizure  and  distribution  of  a  debtor's  estate  can 
be  justly  and  conveniently  effected,  previous  to  the  obtaining 
an  adjudication  against  him  by  competent  authority.  To 
permit  the  creditor  to  arrest  the  goods  of  an  alleged  debtor 
by  way  of  security,  without  such  authority  would,  in  our 
opinion,  occasion  complicated  legal  difficulties,  and  greater 
inconvenience  and  distress  than  an  arrest  of  the  person*  To 
allow  it  to  be  done  in  cases  where  the  debtor  had,  by  some 
particular  act  or  omission,  induced  a  suspicion  of  insolvency, 
would  amount  to  an  extension  of  the  bankrupt  laws,  which 
we  are  not  at  present  prepared  to  advise,  though  we  think  it 
well  deserving  of  serious  consideration." 

The  simplicity  of  the  following  observation  is  admirable : — 
"  We  think  that  the  complaint  that  the  debtor  has  the  power 
of  putting  the  creditor  to  delay  and  expense,  has  in  reality 
very  little  to  do  with  the  law  of  arrest.  If  the  complaint  be 
well  founded,  the  obvious  remedy  is  to  remove  it  by  direct 
means,  by  providing  speedier  and  cheaper  modes  of  redress ;" 
— as  if  removing  the  expense  and  delay  of  lawsuits  was  the 
plainest  and  most  natural  operation  in  the  world ;  as  if  any 
system  of  procedure  were  conceivable  in  which  the  debtor 
would  not  have  the  power  of  putting  his  creditor  to  expense 
and  delay  by  resisting. 

"  Another  argument  urged  in  favour  of  the  unlimited  power 
of  arrest  on  mesne  process  is,  that  the  fear  of  arrest  now  ope- 
rates to  induce  debtors  to  pay  their  debts,  and  that  thus  pay- 
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ment  is  obtained  by  the  creditor  without  resorting  to  any 
process^  and  that  mischief  would  result  to  creditors  from 
removing  this  security." 

To  this  it  is  very  properly  replied,  that  it  is  not  con- 
sistent with  any  safe  and  just  principle  of  jurisprudence  to 
enforce  immediate  acquiescence  in  a  mere  civil  claim  by  the 
terrors  of  imprisonment ;  £ind  that,  if  the  terrors  of  a  gaol 
be  sufficient  to  compel  a  reluctant  or  fraudulent  debtor  to  pay 
his  debts,  they  are  also  sufficient  to  force  a  person  of  honour- 
able feeling  and  character  to  pay  what  is  not  due,  in  order  to 
avoid  the  dishonour  of  a  public  arrest.  But  this  objection 
might  be  obviated  by  a  former  proposition  of  our  own :  to 
enable  any  man  who  disputes  a  claim  and  apprehends  an 
arrest,  to  prevent  it  by  volunteering  security.^ 

The  Report  proceeds : 

**  In  the  next  place,  we  think,  that  if  the  apprehension  of 
imprisonment  had  any  material  practical  effect  on  credit  it 
would  be  to  prevent  respectable  persons  from  dealing  on 
credit,  which  might  lead  to  a  disgraceful  and  ruinous  impri- 
sonment, dependent  on  events  against  which  ordinary  pru- 
dence could  not  provide,  whilst  on  the  other  hand  the  appre- 
hension of  imprisonment  would  have  no  salutary  effect  on  the 
dishonest  and  fraudulent.  Persons  of  this  description  are 
not  likely  to  be  influenced  by  the  dread  of  imprisonment; 
fhei/  avoid  it  when  they  please  by  putting  in  bail;  they 
frequently  challenge  their  creditors  to  arrest  them,  or  even 
procure  themselves  to  be  imprisoned  for  the  very  purpose  of 
accomplishing  frauds." 

It  is  astonishing  that  men  mixing  in  the  world  should  write 
down  such  opinions  as  these.  Here,  in  the  very  same  para- 
graph, it  is  coolly  assumed  that  respectable  persons  cannot 
procure  bail,  and  that  the  dishonest  and  fraudulent  can ;  and> 
in  the  teeth  of  the  most  conclusive  evidence  that  arrest  is 
hardly  ever  resorted  to  except  when  the  debtor  has  miscon- 
ducted himself,  we  are  told  that  its  only  material  practical 
effect  (if  any)  on  credit,  would  be  to  confine  respectable  per* 
sons  to  ready-money  dealings.  There  is  not  a  trader  in  Lon- 
don who  would  not  laugh  the  supposition  to  scorn.    As  to 

»  2  L.  M.  369. 
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the  coftclUfeion  of  th^  pftragraph*— t?d  sAy  gener&Hy  that  the  di«* 
honest  and  (Vaudulent  do  not  apprehend  tmprici6nni6ilt|  ill 
almost  as  absurd  as  an  argument  contained  in  a  latd  nufnber 
of  the  Revue  Encyclop^dique^  ptoving,  to  the  writet*i9  entire 
satisfaction^  that  death  was  not  a  ponishment  but  a  rewardi 
and  that  men  took  a  pleasure  in  being  hanged.  If  imprison- 
ment be  also  a  gratification!  we  shall  soon  have  no  pmiish-* 
ment  left. 

The  next  objection  stated  to  the  lastmentioned  argument 
is^  that,  if  the  apprehension  of  imprisonment  be  an  induce- 
ment to  the  debtor  to  pay,  it  is  an  inducement  to  the  creditor 
to  trust;  ''  and  that  it  operates  prcgudioially  may  be  inferred 
firom  the  fact,  that  upon  the  average  jat  least  one  half  of  the 
whole  number  of  those  against  whom  bailable  process  is 
issued^  are  either  not  taken  or,  if  taken,  go  to  gaoL"  Here 
it  seems  to  be  assumed,  that  all  a  trader's  bad  debts  are  attri- 
butable to  artest;  and  the  Commissioners  are  evidently  not 
aware  that  many  traders  have  no  alternative  between  trusting 
and  not  trading  at  alL 

"  Again,  We  believe  that  the  extent  to  which  debts  fli*e  in- 
curred will  always  depend  on  the  facility  of  obtaining  credit, 
and  that  it  will  be  I'estricted  not  by  fear  or  apprehension  on 
the  part  of  those  who  can  obtain,  but  by  the  caution  and  pru-* 
dence  of  those  who  give  credit,  and  that  the  greater  the  poWei* 
df  the  creditor  to  harass  and  distiresi^  the  debtor,  the  greater 
will  his  apparent  seeurity  be,  and  the  greater  will  also  be  his 
disposition  to  trust.  The  ordinary  competition  in  trade 
is  usually  sufficient  in  itself  to  occasion  credit  to  be  given  to 
a  greater  extent  than  is  beneficial,  and  therefore  to  supply 
any  additional  and  artificial  stimulus  is  impolitic ;  but  to  hold 
out  to  the  creditor  a  prospect  of  legal  security  for  paymenti 
which  is  usually  delusive,  is  very  injurious. 

"  It  may  also  be  observed,  that  it  is  not  so  often  the  fear  of 
imprisonment  as  the  fear  of  exposure  of  circumstances  and  the 
certainty  of  accumulated  expenses,  which  induce  a  debtor  to 
endeavour  to  settle  with  his  creditor.  Where  these  are  not 
suflBcient  motives,  the  fear  of  imprisonment  would  not  induce 
him  to  pay  the  debt,  but  merely  to  put  in  bail. 

**  Where  the  debtor  had  the  means  of  paying  the  debt  or 


irrangifig  with  his  cr«ditori»>  but  from  fraudulent  or  perversa 
motives  chose  to  resist,  the  fear  of  imprisonment  would  not 
prevent  resistance,  it  would  merely  compel  him  to  put  in 
balU" 

We  stated  in  our  former  article  on  this  subject,  that,  in  our 
opinion,  credit  stood  more  in  need  of  a  restriction  than  a 
stimulus ;  but  we  stated,  at  the  same  time/  that  the  debtor's 
fears  are  as  much  a  restriction  as  the  creditor's,  and  we  shall 
in  due  time  adduce  a  fact  or  two  clearly  showing  that  state- 
ment to  be  right.  Two  other  arguments  in  favour  of  Arrest 
are  also  examined  by  the  Commissioners:  1.  "  That  if  the 
power  of  arrest  which  the  creditor  now  possesses  were  to  be 
diminished,  his  losses  would  be  more  frequent,  and  that  he 
would  remunerate  himself  by  an  increase  of  charge  on  the 
solvent  customer.'*  We  certainly  have  met  with  this  argu- 
ment in  print,  and  seen  the  practice  of  tailors  adduced  in 
favour  of  It,  but  we  should  never  dream  of  urging  it  ourselves. 
2.  **  That  were  the  power  to  be  limited,  the  facility  of  obtain- 
ing credit  would  be  injuriously  diminished ;"  which,  though 
called  another  argument,  is  clearly  involved  in  their  pre- 
ceding observations.  We  quite  agree  with  the  Commissioners 
that  this  apprehension  is  a  groundless  one. 

*'  We  next,**  say  they,  "  propose  to  advert  to  the  evils 
which  are  incident  to  the  present  practice  of  arrest  on 
mesne  process.'*  But  here  we  must  be  excused  from  fol- 
lowirig  them  so  minutely  as  we  have  hitherto  done,  for  the 
greater  part  of  what  is  now  brought  forward  under  the  head  of 
evils  has  been  adduced  already  in  the  shape  of  objections  to 
arguments  in  favour  of  arrest;  and  they  henceforward  become 
tautologous  to  a  most  wearisome  extent.  For  instance,  the 
evils  resulting  to  the  public  from  the  Insolvent  Laws,  which 
are  viewed  as  a  consequence  of  arrest,  are  repeated  .four  times, 
being  once  for  each  Commissioner,^  at  p.  19,  and  once  again 
at  p.  21. 

To  give  another  illustration  of  the  faulty  mode  in  which 

*  An  etniMnt  special  piedddr  teUfed  (wt  tre»t  only  temporarily)  frofm  the  l»r, 
on  being  U^  by  Lofd  Tenterden,  in  bailee,  tbtt  he  had  used  the  mine  argnnMim 
four  time*  over,  replied, "  Yes,  ipy  Lord,  but  llfefe  are  four  of  youi  loidshipe/*  The 
Coinmis^oners  perhaps  will  urge  the  same  sort  oif  apology^ 


99  Fourth  Common  Law  lieport. 

their  materials  are  arranged,  we  request  the  reader's  attention 
to  the  mode  in  which  the  following  argument  is  brought  out : 

''  The  result  of  our  inquiriesj  leads  us  to  represent  that  the 
effect  of  the  Law  of  Arrest  is,  to  induce  traders  to  give  false 
credit,  (by  which  we  mean  credit  given  to  such  as  are  not 
trust-worthy  in  respect  of  character  and  property.) 

'^  To  induce  creditors  to  pursue  severe  measures  against 
debtors. 

"  And  thai  the  effect  of  the  Law  of  Arrest ^  in  combination 
with  the  Insolvent  Law,  is  to  encourage  frauds  on  creditors.^* 

To  establish  this  proposition,  they  allege,  for  the  second 
time,  that  the  ordinary  rivalry  in  trade  is  adequate  to  the 
production  of  credit,  and  then  repeat  the  observation,  made 
so  very  often  already,  that  the  power  of  arrest  frequently 
induces  the  creditor  to  give  false  credit;  adding,  however, 
that  the  observation  must  be  limited  to  debts  of  60/.  and 
downwards,  beyond  which  it  is  not  customary  to  trust  without 
more  careful  inquiry.  They  then  repeat,  for  about  the  eighth 
time,  that  one  evil  consequence  of  trusting  to  arrest  is  that 
the  disappointed  creditor  hastens  to  arrest  the  debtor  and  that 
the  alarm  thus  given  operates  as  a  signal  to  the  other  creditors 
to  proceed  by  the  same  process,  to  the  injury  of  the  creditors 
as  a  body,  and  the  almost  certain  ruin  of  the  debtor.  Finally 
they  urge  that  the  creditor  frequently  gives  credit  to  a  man  of 
no  substance,  with  the  view  of  enabling  him  to  assume  a  false 
appearance  and  induce  others  to  trust  him,  and  then  by  means 
of  a  sudden  arrest  secures  satisfaction  to  himself  from  the 
funds  of  others.  To  this  succeeds,  in  the  form  of  a  distinct 
paragraph,  and  apparently  as  part  of  the  proof,  the  identi- 
cal proposition  they  are  endeavouring  to  prove  :  "  That  the 
effect  of  the  Law  of  Arrest  in  combination  with  the  Insol- 
vent Law,  is  to  encourage  frauds  on  creditors  *" — and  they 
then  actually  prove  it  over  again  by  repeating  the  identi- 
cal arguments  We  have  just  abstracted.  It  is  observable  that 
the  composition  of  e  Jh  paragraph  is  individually  good,  so 
that  We  can  only  account  for  the  confused  condition  of  the 
argument  by  supposing  that  the  parts  executed  by  each  Com- 
missioner were  undertaken  without  sufficient  concert>  and, 
when  completed,  put  together  in  haste.  At  any  rate,  the  cir- 
cumstance must  be  allowed  to  constitute  an  ample  apology  for 
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us^  if,  instead  of  abstracting  their  statement  of  grievances,  we 
merely  state  so  much  of  i^  as  has  not  been  stated  before.  Fol- 
lowing this  plan,  we  come  first  to  the  alleged  evil  of  the  Bail 
system,  said  to  be  one  of  great  magnitude*  The  defendant,, 
it  is  urged,  is  put  to  considerable  expenses,  and  exposed  to 
the  extortions  of  the  sheriff's. officer,  at  least;  and  as  it  is 
irksome  and  annoying  to  respectable  and  solvent  persons  to. 
expose  themselves  to  cross-examination  as  to  their  means 
and  circumstances  in  open  court,  the  difficulty  is  very  great  of 
inducing  persons  of  that  description  to  become  bail,  and  the 
defendant  is  driven  to  hire  bail  to  the  great  multiplication  of 
perjuries*  We  feel  bound  to  give  the  conclusion  of  this  argu- 
ment : — 

'^  It  appears  to  us  that  it  is  not  consistent  with  reason,  or 
with  any  principle  of  political  convenience,  that  a  defendant 
should  be  compelled  to  pay  so  large  a  price,  as  the  condition 
Qn  effect)  of  resisting  the  plaintiff's  claim ;  the  consequences 
are  exceedingly  burthensome,  as  we  have  already  observed, 
where  the  debt  is  small,  and  the  money  so  paid  is,  as  far  as. 
the  parties  are  concerned,  absolutely  annihilated ;  whilst  it  is 
lost  to  the  defendant,  it  is  not  gained  by  the  plaintiff. 

'^  Were  a  scale  to  be  made  of  the  average  expenses  of  put- 
ting in  bail,  and  were  it  to  be  enacted  that  every  debtor,  oa 
arrest,  who  did  not  pay  or  settle  with  his  creditor,  should 
either  go  to  gaol  or  pay  him  the  average  price  of  liberty,  as 
the  condition  of  being  allowed  to  defend,  the  law  would  pro- 
bably be  deemed  to  be  harsh  and  unreasonable,  but  in  effect, 
the  present  law  is  more  so ;  in  the  one  case  the  amount  paid 
is  wholly  lost  to  both  parties,  in  the  other  it  would  be  applied 
to  the  benefit  of  the  one  or  the  other,  or  of  both." 

This  is  so>  ingenious  an  argument  that  we  are  tempted 
to  carry  the  principle  of  it  a  little  farther  than  the  Commis- 
sioners. Were  a  scale  to  be  made  of  the  average  expenses 
of  defending  suits,  which  in  the  case  of  demands  not  exceed- 
ing 10/.,  would  generally  be  found  to  exceed  the  sum  re- 
covered, over  and  above  the  taxed  costs,  and  were  it  enacted 
that  jevery  person  served  with  process  in  a  suit  under  that 
amount,  should  immediately  satisfy  the  demand,  the  law 
would  probably  be  deemed  harsh  and  unreasonable,  but  in 
effect  it  would  be  an  indulgent  one;  for  it  would  put  the 
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debtor  in  no  worse  condition  than  if  he  gitined  the  Buit«  |ind, 
would  prevent  hii  incurring  the  risk  of  the  grent  «ddit)oniil 
expense  of  losing  it ;  whilst  the  plaintiff  would  reeeiye  his 
money  without  any  deduction  for  costs.  We  could  put  other 
cases  of  the  sort  with  facility,  but  we  hold  it  a  very  eommonr. 
place  description  of  sophistry  to  build  dilenunas  out  of  the. 
apparent  contradictions  and  inconsistencies  which  all  cowpU*^ 
oated  systems  juresent. 

*•  Such  are  the  evils  which  directly  result  from  the  present 
system  of  Arrest.  We  have  next  to  notice  some  other  abuses, 
to  the  commission  of  which  the  practice  affords  a  fkcilityy 
which,  in  many  instances,  is  productive  of  great  injustice  and 
suffering  to  individuals,  without  any  adequate  remedy.** 

In  the  first  place,  it  is  urged,  that  Arrests  are  occasionally 
made  for  the  purpose  of  malice,  or  oppression,  or  fraud,  where 
no  debt  is  due.  **  One  flagrant  instance  of  such  abuse  may 
be  cited,  where  a  mother  was  arrested  by  her  son  for  the  sum 
of  3,000/.  for  the  purpose  of  frightening  her  into  an  unjust 
setdement ;  another  instance  of  a  similar  nature  occurred  lately, 
where  a  son  arrested  his  own  father  to  a  large  amount,  where 
nothing  was  due.  In  another  instance,  an  uncertificated 
bankrupt  arrested  all  his  assignees,  to  the  amount  of  40,000/. 
In  another  case,  a  party  was  held  to  bail  for  the  sum  of 
14,000/.  by  the  mere  trick  of  a  prisoner  confined  in  the  Fleet 
lor  debt.  Cases  of  great  oppression  have  also  frequently 
occurred,  where  foreigners  have  been  held  to  bail  to  a  large 
amount,  or  thrown  into  prison  from  inability  to  procure  bail. 
Complaint  has  been  made  by  the  Consul  of  the  United  States 
of  America,  at  the  Port  of  Liverpool,  that  the  masters  of 
vessels  are  exposed  to  shameful  impositions  and  extortions  by 
arrest  at  that  port,  for  pretended  debts  \  and  that  the  abuse 
had  becbme  quite  intolerable  to  masters  of  vessels  from  that 
country." 

In  the  second  place,  it  is  not  unusual  to  arrest  for  more  than 
is  due.  After  simply  stating  this  abuse,  and  setting  forth  the 
statute  43  O.  3.  c.  46.,  which  gives  defendants  costs  in  such 
cases,*  they  press  again  the  hardship  of  imposing  imptison- 

'  The  matiiiar  in  which  this  statute  has  been  in  s  great  meuure  noutralifed  by 
th«  coMrt«,  wM  explftinsd  in  our  former  wticle  00  this  s«bj«cU 
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latnt  07  bail,  9M  the  condition  on  which  the  defendant  ii  allowed 
to  defend  the  auit  i  of  exposing  him  to  the  extortion  of  bailiffi, 
^nd  the  cost  and  trouble  of  procuring  bail ;  adding,  however, 
one  Iresh,  though  not  original,  remark,  that  they  '^  cannot  but 
consider  the  law  as  too  feyourable  iti  this  instance  at  least  to 
the  plaintiff,  which,  whilst  it  requires  a  defendant  tp  deposit 
not  only  the  amount  of  the  debt  claimed,  but  also  a  sum  to 
cover  the  costs,  does  not  require  the  plaintiff  to  give  any 
security  for  the  serious  injury  be  may  have  done  to  the  defen- 
dant by  arresting  him  without  sufficient  ground/' 

The  requiring  every  plaintiff  who  resorted  to  arrest  to  give 
actual  pledges,  was  one  of  the  many  securities  against  abuse 
proposed  three  years  ago  by  ourselves. 

They  then  tell  us  again  that  they  have  reason  to  believe 
that  arrests  are  by  no  means  unfrequent  where  no  debt  is  due, 
and  that  even  whete  a  debt  is  due,  the  process  is  often  used 
oppressively )  in  proof  of  which,  they  adduce  the  varying 
practice  of  practitioners,  some  of  whom  arrest  in  all  cases 
where  they  do  not  happen  to  possess  any  personal  knowledge 
of  the  debtor's  responsibility.  The  abuse  is  stated  to  be  most 
frequent  in  respect  of  bills  of  exchange,  which,  it  seems,  are 
frequently  bought  up  for  the  purpose  of  arresting  the  parties 
to  them.  "  The  buyers  of  such  bills,  for  obvious  reasons, 
usually  employ  their  own  confidential  bailiffs,  and  bailiffs 
themselves  are  in  some  ins^nces  connected  with  money  lenders, 
who  supply  relief  to  debtors  in  difficulties  on  terms  which  serve 
but,  eventually,  to  plunge  them  deeper  into  distress." 

Mixed  up  with  re-statements  of  what  has  been  stated  some 
ten  or  a  dossen  times  before,  we  find,  in  page  24,  two  short 
paragraphs  which  we  think  it  necessary  to  quote. 

^'  We  may  here  observe,  that  after  much  consideration,  we 
have  thought  it  better  not  to  insert  in  the  Appendix  the 
statements  which  we  have,  In  answer  to  our  questions,  received 
from  prisoners  during  their  confinement  in  gaol.  These  con- 
tain numerous  instances  of  great  hardship  and  oppression ;  and 
although  we  have  no  reason  to  suppose  that  such  statements 
are  untrue,  and  many  of  them,  as  far  as  we  can  judge,  from 
their  plainness  and  simplicity,  appear  to  be  worthy  of  credit, 
y^t  as  they  involve  serious  imputations  on  the  characters  of 
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parties  who  have  no  opportunities  of  denying  those  state* 
mentSy  we  have  thought  it  better  to  omit  them  altogether." 

It  will  be  generally  admitted  that  the  Commissioners  have 
exercised  a  wise  discretion  in  this  matter.  After  dwelling  a 
little  longer  on  the  same  topics^  and  estimating  the  loss  to  the 
parties  concerned  by  the  law  of  arrest  at  300,000/.  a  year ; 
they  urge  some  singular  objections  against  a  plan  proposed  to 
them  with  the  view  of  putting  an  end  to  extortion — that  the 
defendant  should  not  be  arrested  in  the  first  instance,  but 
merely  served  with  a  notice  to  put  in  bail  or  surrender  within 
a  time  limited.  To  this  they  object,  first,  that  it  would  act  as 
a.  hint  to  the  dishonest  debtor  to  abscond,  and,  secondly,  that 
the  price  to  be  paid  for  liberty  by  putting  in  bail  would  be 
reduced  by  the  ordinary  amount  of  expenses- of  bail  to  the 
sheriff,  and  of  the  spunging-house  extortions;,  from  which 
the  following  ill  consequence  is  anticipated : 

"  But  then,  in  the  same  proportion  would  the  pressure  on 
the  defendant  to  put  in  bail  rather  than  pay  the  debt,  be 
diminished.  If  bail  were  in  all  cases  easy  and  unexpensive, 
the  arrest  (always  excepting  cases  of  fraud)  would  be  of  no. 
value  to  the  creditor,  and  in  proportion  to  its  being  more  or 
less  expensive,  is  its  efficacy  in  compelling  payment  necessa-- 
rily  increased  or  diminished. 

"  The  consequence,  therefore,  of  relieving  defendants  from 
the  bailiffs'  extortion,  would  be  to  lessen  the  number  of  pay- 
ments, and  increase  the  number  of  bail  upon  arrests." 

This  objection  is  founded  on  a  complete  misapprehension 
of  the  argument.  The  object  of  arrest  is  pa5rment  or  security 
that  the  defendant  shall  be  forthcoming  to  submit  to  the 
judgment  of  the  court.  To  say  that  the  power  of  arrest  is 
ineffective  or  valueless  without  extortion,  is  something  like 
saying  that  the  punishment  of  hanging  is  ineffective  without 
drawing  and  quartering, — only  rather  more  absurd. 

Under  the  guise  of  inquiring  to  what  extent  the  present 
practice  of  arrest  is  warranted  in  principle,  and  consistent 
with  the  spirit  of  tiie  law  of  England,  the  Commissioners 
introduce  again  their  main  objections  to  it,  some  more  than 
once,  and  then  point  out  the  inefficiency  of  the  present  checks 
on  abuse ;  namely,  the  requiring  a  previous  oath,  tjie  remedy 
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by  action  for  a  malicious  arrest,  and  the  statute  before  men- 
tioned giving  costs  for  an  excessive  arrest.  Having  formerly 
dwelt  at  considerable  length  on  the  inefficiency  of  these>  we 
do  not  think  it  necessary  to  copy  the  observations  in  the 
Report  substantially  agreeing  with  our  own.  They  also 
quote  Paley's  authority  in  proof  of  the  inhumanity  and  im- 
policy of  pursuing  with  "  the  extremity  of  legal  rigour"  a 
person  who  has  become  insolvent  by  no  fault  of  his  own 
(which  most  people  will  probably  admit  without  any  authority 
at  all) ;  forgetting  that  the  general  tenor  of  Paley's  opinions 
is  decidedly  in  favour  of  arrest.  Stating  tha-t  "  these  are  the 
obvious  and  primary  objections  in  point  of  principle/'  but 
begging  leave  '*  to  advert  to  the  principle  which  has  been 
relied  on  in  support  of  the  practice" — they  go  over  a  portion  of 
the  same  ground  again ;  declaim  a  little  about  the  undeniable 
nature  of  the  right  to  life  and  liberty  which  the  law  of  England 
confers,  and  give  another  sketch  of  the  history  of  arrest, 
concluding  with  the  following  supposition.  "  It  is  probable 
that  when  the  sum  of  SO/,  was  first  adopted  as  the  minimum 
in  respect  of  which  a  debtor  was  compellable  to  find  special 
bail,  it  was  at  least  equal  to  80/.  in  present  money."  This 
sum,  as  every  one  knows,  was  finally  fixed  only  five  or  six 
years  ago  as  the  minimum ;  and  we  really  do  not  understand 
why  the  first  fixation  should  enjoy  more  weight  as  a  pre- 
cedent than  the  last. 

"  We  do  not  deem  it  necessary  (they  add)  for  the  purposes 
of  this  Report  to  enter  into  any  detail  of  the  practice  of  arrest 
in  foreign  countries,  as  we  conceive  that  it  would  be  impos- 
sible, without  being  more  intimately  acquainted  with  their 
several  systems  of  civil  procedure  than  we  profess  to  be,  to 
judge  how  far  institutions  peculiar  to  those  countries  might 
safely  be  adopted  in  England.  We  cannot,  however,  but 
observe,  that  the  laws  of  other  European  nations,  in  the  case 
of  civil  debts,  appear  to  be  more  favourable  than  the  law  of 
England  to  the  liberty  of  the  subject,  but  are  yet  found  to  be 
adequate  to  the  purposes  of  justice.  We  may  further  observe, 
that  in  America,  where  the  process  against  debtors  was  in  a 
great  measure  the  same  with  the  law  of  England,  changes 
have  been  already  made,  by  which  the  power  of  an'est  has  been 
modified,  and  that  it  is  probable  that  these  will  be  extended." 

VOL.  viu.  H 
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The  conclusion  is,  "  that,  in  principle^  the  power  6f  afreat 
ought  to  be  confined  to  cases  of  actual  or  meditated  fraud" — 
which  is  saying  little  unless  it  can  be  so  confined  in  practice* 
without  leaving  a  loop-hole  for  dishonesty — and  that  "  the 
mischief  and  inconvenience  of  which  creditors  chiefly  com- 
plain, and  against  which  the  power  of  arrest  is  no  effectual 
remedy,  may  be  greatly  alleviated  if  not  wholly  removed — 

"  By  providing  cheaper  and  speedier  means  for  the  reco- 
very of  such  debts  as  are  usually  the  foundation  of  arrests ! 

**  By  providing  that  interest  shall  be  recoverable  on  all 
debts  from  the  commencement  of  the  action  down  to  the  time 
of  Execution: 

"  By  enabling  creditors  to  recover  the  full  amount  of  the 
costs  reasonably  incurred  in  prosecuting  suits  \ 

**  By  affording  to  creditors  a  more  summary  remedy  on 
written,  and  particularly  mercantile  securities  i 

*^  By  holding  out  inducements  to  debtors  to  make  a  cession 
of  their  property  at  an  early  stage  of  their  difficulties,  for  the 
benefit  of  creditors. 

**  We  believe  that  temptations  to  fraud  and  to  delay  will 
be  greatly  dimininished  by  making  all  kinds  of  property 
which  are  subject  to  the  claims  of  creditors  under  the  Bank- 
rupt and  Ihsolvent  Laws  liable  to  the  execution  of  the  judg^ 
ment  creditor ; 

**  And  by  the  infliction  of  certain  and  severe  penalties  ott 
such  debtors  as  abscond  or  remove,  conceal  or  aliefte  property 
in  fraud  of  their  creditors  after  the  commencement  of  the  suit. 

"  Such  provisions  being  made  for  the  security  of  the  cre- 
ditor, we  recommend  that  no  otie  shall  be  arrested  for  debt, 
unless  the  plaintiff,  or  some  one  on  his  behalf,  shall  make 
oath  that  a  debt  to  the  amount  of  SO/,  is  due,  and  that  he 
believes  the  defendant  is  about  to  abscond. 

"  Or  unless  a  judge  of  one  of  the  superior  courts  shall 
make  a  special  order  of  arrest. 

"  That  the  party  may  be  arrested  either  as  the  first  step  in 
the  cause,  or  in  any  subsequent  stage  of  the  cause. 

"  But  that  in  all  cases  of  arrest  it  shall  be  competent  to 

the  party  arrested  to  apply  to  the  Court  or  to  a  judge  for  relief." 

Remarks,  explarlatory  of  these  propositions,  succeed.  Some 

of  these  appear  to  us  to  be  blameably  vague.    For  instance : 

"  The  average  length  of  time  which  intervenes  between  the 
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issuing  and  return  of  a  writ  in  one  of  the  Superior  Courts  at 
Westminster  is  not  less  tlian  two  months ;  we  see  no  reason 
why  the  return  should  not  be  so  expedited  as  to  enable  a 
plaintiff  to  obtain  judgment  in  a  shorter  time.  The  process 
in  such  cases  would  consist  merely  in  the  service  of  a  sum* 
motis ;  the  proceedings  in  such  actions  are  Usually  simple^  iil« 
deed  merely  formal  $  the  bill  of  particulars^  the  preparation  of 
which  requires  no  technical  skill,  contains  ill  general  the  best 
fttid  most  satisfactory  notice  to  the  defendant  of  the  real  nature 
d  the  claim. 

**  We  conceive  that  we  should  be  deviating  from  the  sub- 
ject of  immediate  inquiry^  in  giving  any  opinion  on  the  most 
advisable  means  of  promoting  this  object  |  but  we  may  venture 
to  assertj  that  the  sums  now  Uselessly  expended  in  the  arrest* 
ing  and  liberating  of  debtors,  far  exceeds  the  expense  of  any 
establishments  which  might  be  necessary,  either  for  the  pi*o- 
viding  unexpensive  and  speedy  means  for  the  decision  of 
small  claims  for  debt,  or  for  the  providing  proper  tribunals 
ibr  the  administration  of  a  wholesome  and  ei9Scient  system  of 
insolvent  laws/* 

No  allusion  is  made  to  Lord  Tenterden's  Acts^  by  which 
judgments  have  been  very  greatly  accelerated;  and  we  are 
therefore  left  in  doubt  whether  the  Commissioners  are  speak-^ 
ing  with  reference  to  the  system  as  it  stood  before  these  Acts 
were  passed,  or  as  it  stands  now*  Neither  is  it  quite  clear 
whether  the  evil  of  delay  is  to  be  remedied  by  the  expediting 
of  judgments  In  the  superior  courts,  or  by  the  creation  of  in- 
fferior  courts.  But  we  happen  to  know  that  there  is  a  strong 
suspicion  abroad  that  one  main  ground  of  Lord  Brougham's 
eagerness  in  promoting  the  abolition  of  arrest,  is  the  desire  of 
forwarding  his  Local  Court  scheme  by  removing  one  of  the 
most  e^tual  means  by  which  the  speedy  settlement  of  debts, 
from  20t.  to  100/.,  iil  compelled. 

The  proposed  summary  remedy  on  Written  securities  is 
thuaeiplalhed! 

"  We  propose  that  In  all  cdses  where  the  debt  is  claimed 
by  virtue  of  a  bond,  bill  of  exchange  or  promissory  hote^ 
executed,  drawn,  accepted,  or  made  by  the  defendant,  the 
plaintiff,  afler  having  filed  an  afUdavit  of  the  sum  due  to  him 
on  such  security,  and  also  an  affidavit  of  execution,  shall^  on 
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the  service  of  process  on  the  defendant,  be  entitled  to  give 
notice  that  judgment  will  be  signed,  unless  within  a  specified 
number  of  days  he^t  after  the  service  of  such  notice  the  de- 
fendant shdl  either  give  security,  to  be  approved  of  by  the 
master  or  some  other  officer  of  the  Court,  for  the  payment  of 
the  debt  and  costs,  in  case  the  plaintiff  shall  obtain  final  judg- 
ment, or  unless  the  defendant  shall  within  that  time  show 
sufficient  cause  before  a  judge  of  the  Court,  to  the  satisfac- 
tion of  such  judge,  why  judgment  should  not  be  entered ;  and 
that  where  such  security  is  not  so  given  the  plaintiff  shall  be 
entitled  to  judgment,  unless  the  defendant  shall,  on  showing 
cause  before  the  judge,  either  deny  his  execution  of  such 
security  on  oath,  or  admitting  the  execution,  shall  show  to  the 
satisfaction  of  the  judge  that  the  cause  ought  to  proceed  with** 
out  giving  such  security. 

*^  Where  the  defendant  has  acknowledged  his  liability  by 
executing  a  written  security,  it  seems  to  be  unjust  that  the  de- 
fendant should  be  allowed  to  impose  on  the  pldntiff  the  ex- 
pense and  delay  consequent  on  a  defence,  without  either  giving 
security  to  protect  the  plaintiff  against  the  costs  of  a  defence^ 
which  is  inconsistent  with  the  defendant's  own  admission,  or 
showing  that  he  had  some  reasonable  or  probable  ground  of 
defence." 

The  only  other  explanatory  remarks,  conveying  any  addi- 
tional information,  are  those  on  the  proposal  for  facilitating 
the  cession  of  property  to  creditors: 

**  With  this  view  it  would  be  desirable  to  allow  a  certain 
proportion  of  creditors  in  number  and  value  to  have  the  power 
of  discharging  the  debtor  from  his  liability  altogether,  and  .to 
make  the  consent  of  a  smaller  or  a  greater  proportion  to  be 
necessary  according  to  the  amount  of  the  dividend. 

^^  It  would  also  be  desirable  to  allow  the  insolvent  a  per 
centage  in  proportion  to  the  amount  of  the  dividend.^ 

Until  what  is  meant  by  ^'  a  certain  proportion**  is  explained, 
it  is  impossible  to  speak  as  to  this  proposal  decisively.  ^ 
With  the  exception  of  the  two  limiting  the  power  of  arrest,  all 
the  above  propositions  appear  to  us  to  be  wise. 

>  In  the  statement  submitted  to  Mr.  Huskisson  as  to  Mr.  Bright's  bill  to  facili- 
tate the  operation  of  trust  deeds,  seven-eighths  of  the  creditors  in  number  and  value 
was  the  proportion  proposed.    (Mr.  Helps'  Communication,  App.  39  6.) 
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Final  Process. — So  much  only  of  this  subject  is  discussed 
as  respects  the  law  of  arrest^  and  that  only  so  far  as  seemed 
necessary  for  the  consideration  of  the  Insolvent  Laws.  After 
briefly  tracing  the  historyj  and  pointing  out  the  evils  of  the 
old  law  of  arrest  in  execution^  and  alluding  to  the  23d  Car.  S, 
c.  20 f  which  recognizes  the  necessity  •  of  establishing  some 
provision  for  the  discharge  of  poor  prisoners  for  debt,  they 
proceed: 

"  It  was  not  till  long  afterwards  that  the  legislature  pro- 
ceeded to  make  the  just  and  rational  distinction  between  the 
fraudulent  and  the  merely  unfortunate  debtor,  and  until  the 
yeieur  1813,  no  provision  of  a  permanent  nature  was  made  for 
the  relief  of  imprisoned  and  insolvent  debtors. 

The  present  statute  has  three  principal  objects  in  view : 
1st.  The  personal  discharge  of  the  honest  debtor,  who 
surrenders  all  his  property  for  the  benefit  of  his  creditors : 
2dly.  The  punishment  of  the  dishonest  debtor : 
3dly.  The  distribution  of  the  insolvent's  property,  present 
and  future,  amongst  his  creditors. 

"  Whilst  the  principles  on  which  the  insolvent  law  is 
founded  are  just  and  humane,  the  law  itself  has  been  found  to 
be  inadequate  to  the  attainment  of  any  one  of  these  objects. 

^'  After  attentive  consideration  of  the  practical  operation  of 
the  present  insolvent  law,  we  feel  ourselves  bound  to  state, 
that  the  loud  and  general  complaints  of  its  effects  are  well 
founded." 

The  objections  taken,  or  rather  adopted,  in  the  Report,  are : 
1.  That  the  present  law  leaves  honest  but  unfortunate 
debtors,  exposed  to  nearly  all  the  evil  consequences  to  which 
they  were  liable  before  its  introduction,  an  imprisonment  of 
two  or  three  months,  or  even  of  shorter  duration,  being  usu- 
ally quite  adequate  to  the  ruin  of  a  trader,  in  morals  as  well  as 
credit  and  character. 

S»  That  the  system  has  a  direct  tendency  to  encourage  the 
commission  of  frauds  on  creditors ;  as  the  fraudulent  cannot  be 
punished  without  a  degree  of  trouble  and  expense  which  cre- 
ditors cannot  be  expected  to  undertake.  "  The  natural  con^ 
sequence  is,  that  by  far  the  majority  of  those  who  deserve 
punishment  escape  with  impunity." 
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3.  ^^  The  third  and  remaining  object  is  the  assignment^ 
administration  and  distribution  of  the  insolvent's  estate ;  that 
there  should  be  little  to  distribute  is  not  remarkable  when  it 
is  considered  that  such  creditors  as  arrest  are  usually  those 
who  have  been  indueed  to  give  oreditj  relying  Qn  delusive  ex*- 
pectations  of  security." 

Any  one  would  suppose,  from  this  passage,  that  there  i^  a 
particular  class  of  creditors  that  arrest ;  but  the  truth  of  the 
matter  is,  that  all  traders  are  in  the  habit  of  resorting  to 
anest,  but  only  when  they  conceive  themselves  to  have  been 
imposed  upon.  What  follow^,  however,  conroboratcnry  of  this 
otyeetion,  is  true — that  a  great  part  of  the  debtor's  property  is 
wasted,  and  no  slight  portion  of  it  very  frequently  concealed, 

-  ^  In  making  these  remarks,  which  we  feel  ourselves  bound 
to  make  on  the  constitution  and  practice  of  this  Court,  we  are 
far  from  intending  to  impute  the  slightest  degree  of  blame  to 
the  learned  persons  who  preside  there ;  the  defects  which  we 
suggest  are  attributable  to  the  law,  which  renders  a  Court  so 
constituted  necessary,  as  a  remedy  against  the  mischief  occa- 
sioned by  the  general  and  indiscriminate  power  of  imprison- 
ment for  debt. 

^*  The  practical  effect  of  the  Law  of  Arrest  on  Final  Pro- 
cess, combined  with  the  Insplvent  Law,  is  the  imprisonment 
iii  numbers  merely  to  be  discharged  without  opposition  at  the 
end  of  a  few  weeks;  the  consequence  is  misery,  waste  of 
funds,  and  multiplied  frauds  and  perjuries ;  whilst  no  benefit 
arises  to  the  creditor,  the  arrest,  imprisonment  and  expense 
are  ruinous  to  the  debtor ;  in  short,  the  ordinary  consequence 
is  disappointment  and  loss  to  the  creditor,  destruction  to  the 
debtor* 

*'  Such  being  the  evils  which  required  a  remedy,  and  such 
the  change  which  has  been  made  for  the  purpose  of  correcting 
them,  it  appears  to  us  that  the  law  is  defective: 

'^  In  not  making  all  the  debtors'  property  directly  liable  to 
the  execution  of  the  judgment  creditor : 

**  In  making  an  arrest  of  the  person  to  operate  not  merely 
as  a  means  of  procuring  satisfaction  from  the  debtor's  property, 
but  as  a  discharge  of  the  debt,  except  when  the  debtor  dies  in 
prison : 

*'  In  making  the  imprisonment -a  condition  precedent  to  the 
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personal  discbarge  of  a  debtor  wbo  surrenders  bis  property 
witbout  fraud  ] 

'^  In  not  compellipg  the  debtor  to  discover  and  surrender 
his  property  wb^e  be  is  in  custody,  and  in  not  providing 
means  for  ipaking  all  bis  property  available  when  be  absconds/-' 

Some  well-founded  observations  on  these  propositions  are 
sttlgoinedj  but  each  of  them  willbe  pretty  generally  assented 
to,  e^^cept  perhaps  the  third.  ThiS|  however,  has  subse* 
quently  a  eondition  attached  to  it,  which  renders  it  somewhat 
less  objectionable. 

*^  It  appears  to  us  that  it  would  be  expedient  to  provide, 
that  no  debtor  should  be  liable  to  personal  arrest  and  impri- 
sonment in  execution  on  any  judgment  obtained  against  him 
in  respect  of  which  he  would  be  entitled  to  petition  and  obtain 
his  discbarge  under  the  present  Insolvent  Law,  provided  he 
forthwith  gave  security  for  making  an  immediate  cession  of 
his  property  for  the  benefit  of  his  creditors,  and  for  conformr 
ing  in  all  respects  with  the  Insolvent  Law. 

*'  But  that,  in  order  to  prevent  fraud,  the  creditor  should 
be  at  liberty,  as  well  after  as  before  judgment,  by  a  judge's 
order  under  special  circumstances,  or  upon  an  affidavit  of 
belief  that  the  debtor  intended  to  delay  the  creditor  by 
absconding,  to  arrest  his  person;  but  that  in  such  case  it 
should  be  competent  to  the  debtor  to  obtain  his  dischargci 
either  by  a  judge's  order,  or  by  putting  in  bail  for  his  appear*- 
ance  and  conformity  with  the  Insolvent  Law/' 

If  a  man  can  procure  such  security,  it  certainly  affords  a 
very  strong  presumption  that  his  insolvency  is  the  result  of 
misfortune*  The  arguments  which  follow,  however,  are  any 
thing  but  convincing  to  us  \  for  these  proceed  throughout  on 
the  fallacy,  that  the  majority  of  imprisoned  debtors;  a^^  inup- 
cent.  After  so  clearly  accounting,  too,  for  the  neglect  of  crer 
ditors  to  oppose  discharges,  it  is  rather  surprising  to  meet  with 
such  inferences  as  the  following:  *^  In  proof  of  this  (that  the 
imprisonment  is  of  no  service  to  the  creditor)  we  may  observe^ 
that  even  where  the  debtor,  as  now,  is  imprisoned  previous  to 
bis  discharge,  the  creditor  seldom  avails  himself  of  the  oppor- 
tunity for  the  purpose  of  examination  or  opposition.  It  ap- 
pears from  the  evidence  of  Mr.  Reynolds,  that  out  of  about 
4000  prisoners  not  more  than  1000  are  opposed,  so  that  on 
the  average  three  out  of  four  are  discharged  without  opposi-» 
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tion,  but  at  an  expense  averaging  £15  each  debtor  imprisoned 
in  the  country,  and  £10  each  debtor  imprisoned  in  town." 

We  do  not  like  the  following  paragraph  at  all : 

"  That  imprisonment  in  the  case  of  a  trader  is  inconsistent 
with  the  spirit  and  policy  of  the  Bankrupt  Laws,  and  that  it 
cannot  but  be  regarded  as  a  hardship  on  an  honest  and  indus- 
trious tradesman  who  does  not  owe  debts  of  sufficient  magni- 
tude to  bring  him  within  the  scope  of  the  Bankrupt  Laws, 
that  he  should  be  subject  to  imprisonment  until  the  absence 
of  fraud  shall  have  been  ascertained  by  examination  and 
inquiry,  whilst  another,  merely  because  he  is  more  deeply  in 
debt,  should  enjoy  security  from  imprisonment,  unless  fraud 
be  proved." 

Surely  the  Commissioners  must  know  why  the  operation  of 
the  Bankrupt  Laws  is  confined  to  debts  of  a  given  amount ; 
and  that  were  they  to  be  extended  to  all  traders  immediately, 
every  existing  argument  for  the  retention  of  arrest  would 
remain.  The  following  paragraph  is  worse.  It  is  a  second 
attempt  to  take  advantage  of  the  almost  inevitable  anomalies 
existing  in  civilized  society : 

"  That  the  severity  shown  to  a  debtor  is  wholly  inconsistent 
with  the  humanity  displayed  by  the  law  even  to  such  as  are 
charged  with  the  perpetration  of  crimes.  Whilst  a  debtor  to 
the  most  trifling  amount,  however  honest  his  intentions,  is 
liable  to  be  taken  in  execution  and  imprisoned,  it  may  be  in- 
definitely, from  litter  inability  to  pay  ten  times  the  amount  of 
the  debt  in  procuring  a  discharge  by  the  Insolvent  Court;  the 
party  charged  with  having  obtained  hundreds  or  thousands  by 
false  pretences,  is  treated  with  comparative  indulgence,  he  is 
not  committed  to  prison  till  a  charge  of  fraud  has  been  made 
upon  oath  sufficient  to  warrant  that  imprisonment,  nor  even 
then  when  he  can  find  bail  proportioned  to  his  means;  and 
thus  whilst  a  poor  but  honest  man,  with  a  wife  and  large 
family,  is  sent  to  gaol  for  a  debt  of  forty  shillings,  due  for 
rent,  and  is  not  allowed  eVeii  to  undergo  the  ordeal  of  the 
Insolvent  Court  to  obtain  his  discharge,  except  at  an  expense 
which  he  is  wholly  unable  to  pay ;  the  criminal  who  has  frau- 
dulently obtained  one  hundred  times  that  amount  by  false  pre- 
tences, is  admitted  to  bail,  and  suffers  no  imprisonment  until 
conviction." 

"  If  the  law  were  judged  of  by  its  collsequencesi  the  coh^ 
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elusion  would  naturally  be,  that  the  omission  to  pay  a  debt 
afforded  a  stronger  presumption  of  criminality  than  the  most 
direct  charge  of  actual  fraud." 

if  any  system  of  law  were  judged  of  by  its  consequences, 
it  would  be  supposed  to  show  peculiar  &vour  to  the  rich ;  for 
money  will  always  confer  advantages  in  both  civil  and  criminal 
procedure.  We  once  saw  a  rich  scoundreli  proseclited  for 
forgery,  get  off  by  the  ingenuity  of  a  counsel  whom  it  cost 
him  three  hundred  pounds  to  procure.  Besides,  the  question 
as  to  the  expediency  of  permitting  the  small  debt  courts  to 
imprison  as  now,  and  excluding  all  from  the  benefit  of  an  In- 
solvent Law  who  cannot  pay  particular  fees,  is  entirely  distinct 
from  the  general  question  of  arrest. 

To  compel  an  imprisoned  debtor  to  make  a  discovery  of 
his  property,  it  is  proposed  to  make  him  liable  to  a  criminal 
prosecution. 

^'  1.  Where  he  has  obtained  credit  by  means  6f  any  false 
act,  pretence  or  representation  whatsoever. 

'^  2.  Where,  being  indebted  to  any  creditor  to  the  amount 
of  £  he  has,  afler  notice  of  suit  commenced  by  such  cre- 
ditor for  the  recovery  of  his  debt,  delivered  by  way  of  gifl  or 
otherwise,  or  conveyed,  aliened  or  concealed  any  property  to 
the  amount  or  value  of  £  ,  with  intent  to  hinder  or  prevent 
such  creditor  from  obtaining  satisfaction  of  his  debt,  such 
ofience,  when  committed  afler  judgment,  to  be  visited  with 
severer  penalties. 

"  3.  Where  any  debtor  has,  after  judgment,  wilfully  secreted 
or  absented  himself  to  avoid  legal  process  consequent  on  such 
judgment. 

"  4.  Where  any  debtor  has,  after  having  entered  into  a 
recognizance  for  a  cession  of  his  property  for  the  benefit  of  his 
creditors,  embezzled,  sfecreted  or  disposed  of  any  property  iil 
fraud  of  his  creditors,  or  has  Wilfully  absented  himself  at  such 
times  and  from  such  places  as  may  have  been  appointed  for 
his  examination,  or  wilfully  and  knowingly  made,  published 
Or  exhibited  any  false  statement,  account  or  document  what- 
soever, with  intent  to  defraud,  delay,  or  otherwise  injure  any 
creditor. 

"  We  think  that  for  the  more  effectual  and  certain  punish- 
ment* of  fraud  of  this  description,  such  facility  should  be 
afforded  to  prosecutions  as  is  consistent  with  justice ;  and  that 
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the  expenses  of  prosecutions  should  be  defrayed  in  the  same 
manner  as  the  expenses  of  prosecutions  for  obtaining  money 
or  goods  by  false  pretences  now  are." 

After  one  more  page  of  tautology  the  Report  concludes 
thus' : 

"  Whilst  we  regret  that  the  opinions  of  Your  Majesty's 
Commissioners  are  not  unanimousj  we  think  it  proper  to 
observe,  that  this  circumstance  has  occasioned  a  more  atten- 
tive examination  of  the  effects  of  the  present  law  of  arrest 
for  debt  by  process  from  the  Superior  Courts  than  might 
have  been  deemed  to  be  necessary  had  no  difference  of 
opinion  existed.  It  may  also  be  proper  to  observe,  th^t 
although  we  have,  upon  consideration,  thought  it  more  ad- 
visable to  abstain  from  any  technical  detail  of  the  mode  in 
which  we  think  the  alterations  proposed  might  be  effected, 
we  have  carefully  considered  the  subject/  and  believe  that 
such  ^alterations  may  be  conveniently  accomplished  with  great 
advantage  to  all,  more  especially  to  the  commercial  classes  of 
Your  Majesty's  subjects." 

The  large  space  we  have  permitted  the  four  Commissioners 
io  occupy,  compel^  us,  we  are  sorry  to  say,  to  be  compar^),- 
tively  concise  with  Mr.  Serjeant  Stephen's  admirable  commu- 
nication, which  fills  the  same  number  of  pages  as  the  Report. 
The  length,  however,  is  in  a. great  measure  owing  to  the  long 
quotations  from  the  Appendix,  which,  standing,  as  he  does, 
alone,  he  naturally  deemed  it  necessary  to  make.  We  shall 
give  his  introductory  observations  as  they  stand : 

**  Th^  undersigned  Commissioner,  not  concurring  with  his 
colleagues  in  their  views  on  the  subject  of  imprisonment  for 
debt,  has  not  subjoined  his  signature  to  their  Report ;  but  he 
feels  that  he  ought  not  to  confine  himself  to  that  simple  mark 
of  dissent ;  and  that  upon  a  matter  so  highly  important,  the 
opinions  of  every  member  of  the  Commission  should  be  fully 
expressed.  He  proposes,  therefore,  in  the  following  pages  to 
decla]:e  his  own  views  upon  the  subject  to  which  the  Report 
relates.  In  taking  this  course  he  is  anxious  to  escape  the 
reproach  of  presumption,  and  to  state  that  his  views  have  been 
formed  with  all  the  caution,  and  are  advanced  with  all  the 
diiSdence,  which  the  solitary  position  of  the  writer  demands. 
It  may  be  expedient  too  to  advert  to  the  circumstance,  that, 
though  he  was  one  of  the  original  members  of  the  Common 
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Law  Commission  (which  has  produced  three  Reports  prior  to 
that  now  published)^  this  is  the  first  occasion  on  which  bis 
opinions  have  failed  to  harmonize  with  those  of  the  body  to 
which  be  belongs. 

'*  Before  be  proceeds  to  the  discussion  of  any  matters  upon 
which  disagreement  has  arisen,  he  gladly  avails  himself  of  the 
opportunity  of  expressing  his  concurrence  in  the  principle  of 
some  of  the  alterations  of  law  recommended  in  the  Report 

*^  He  agrees  with  the  other  Commissioners  in  thinking  that 
it  would  be  highly  desirable  to  allow  a  summary  mode  of 
proceeding  of  the  kind  which  they  suggest,  in  the  case  of 
bonds  for  payment  of  money  only^  bills  of  exchange  and 
promissory  notes.  It  appears,  however,  to  him«  that  the  secu* 
rity  required,  as  the  condition  of  permitting  a  defence,  should 
not  be  a  security  for  payment  of  debt  and  costs  absolutely, 
but  in  the  alternative  only,  viz.  for  payment  or  render  to 
prison,  in  the  event  of  the  plaintiff's  obtaining  judgment  |  as 
a  defendant,  who  had  a  good  case  upon  the  merits,  might  yet 
be  too  indigent  to  find  security  for  payment  in  the  absolute 
form. 

*'  He  concurs  also  in  the  recommendation,  that  all  kinds  of 
property  (generally)  should  be  subject  to  execution  upon  a 
judgment.  With  respect  to  the  public  funds,  there  may  be 
difficulties  in  point  of  policy,  arising  from  the  consideration 
that  this  species  of  capital  is  protected  from  execution  by  the 
laws  of  France  and  America :  but  upon  this  point  he  does 
not  feel  himself  competent  to  advise.  It  turns  upon  conside- 
rations which  belong  rather  to  the  statesman  than  the  lawyer. 

^^  He  also  coincides  in  the  opinion  that  in  all  cases  of  liqui- 
dated debt  the  plaintiff  should  be  entitled  to  recover  interest. 
It  seems  doubtful,  however,  whether  it  would  be  right  to  cal- 
culate interest  (as  suggested  in  the  Report)  from  the  time  that 
process  is  served  on  the  defendant^  as  that  would  apparently 
tend  to  encourage  axul  multiply  suits.  It  would  perhaps  be 
preferable  to  calculate  it  from  the  time  when  a  demand  in 
writing  of  the  debt  should  be  served  upon  the  defendant,  with 
notice  that  interest  would  thenceforth  be  claimed. 

^^  It  is  upon  the  subject  of  imprisonment  for  debt  alone  that 
any  difference  of  a  fundamental  kind  has  arisen  among  the 
Commissioners."  • 
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This  subject  he  accordingly  divides  into  arrest  before  judg^ 
menty  and  arrest  in  execution.  After  a  few  sentences  as  to 
arrest  before  judgment,  he  decides  on  the  consideration  of 
arrest  in  execution  first.  His  preliminary  remark  relates  to 
the  history  of  the  law,  which  is  shown  to  have  been  gradually 
undergoing  alterations  in  favour  of  the  debtor,  till,  firom  being 
unduly  severe,  it  has  become  most  injuriously  lax.  He  then 
proceeds  to  combat  the  prejudices  of  those  who  hold  impri- 
sonment for  debt  to  be  essentially  unjust,  and  contrary  to 
the  natural  rights  of  man.^  Such  writers  may  mean  well, 
but  they  are  hardly  worth  arguing  with*  We  pass  on  to 
his  four  main  objections  to  taking  away  the  power  of  arrest 
in  execution,  which  are  set  forth  in  formal  propositions,  with 
the  grounds  of  each  of  them  annexed: 

1.  "If  the  power  of  arrest  in  execution  be  tak^n  away, 
the  creditor  will  be  much  more  frequently  defeated  by  the  con- 
cealment of  the  debtor's  property." 

In  support  of  this  proposition  it  is  urged,  that  as  the 
effectual  concealment  of  his  property,  if  property  only  were 
liable,  would  be  absolute  immunity  to  the  debtor,  he  would 
be  under  a  strong  and  constant  temptation  to  adopt  that  expe- 
dient; and  the  motive  being  thus  supplied,  there  can  be  no 
doubt  of  his  frequently  possessing  the  power.  Don  Cambro- 
nero,  the  respondent  as  to  Spain,  observes,  that  it  is  easy 
in  the  present  day  to  conceal  fortunes  and  to  carry  millions 
in  a  portfolio.  Secret  trusts  and  colourable  assignments  are 
also  constantly  resorted  to. 

^.  "  If  the  power  of  arrest  in  execution  be  taken  away,  the 
debtor  without  property  will  have  no  inducement  to  make 
those  efforts  by  which  he  now  often  succeeds  i^  obtaining  the 
means  of  payment." 

This  strikes  us  as  almost  self-evident. 

3.  "  If  the  power  of  arrest  in  execution  be  taken  away^ 
the  burthen  and  risk  of  realizing  the  property  of  the  debtor 
will  be  constantly  thrown  upon  the  creditor,  instead  of  being 
incumbent,  as  they  ought  to  be,  upon  the  debtor  himself." 

This  also  is  sufficiently  obvious ;  but  there  are  two  remarks 

^  See  Crivelli  de  la  Contrainte  du  Corpse 
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contained  in  the  exposition  of  it  which  we  think  it  advisable 
to  state.  He  avers  that  no  inference  can  be  drawn  from  the 
admitted  fact  that  creditors  generally  issue  final  process  against 
the  property  in  preference  to  final  process  against  the  person,' 
because  the  law  attaches  certain  disadvantages  to  the  latter. 
For  instance,  poundage  cannot  be  levied  upon  a  capias,  but 
the  plaintiff*  must  pay  the  sheriff*  himself ;  whilst  the  caption  of 
the  person,  though  no  benefit  results,  is  a  bar  to  any  subse* 
quent  execution  against  the  property.    Again — 

^^  It  has  been  said,  that  a  creditor  has  no  right  to  expect 
more  facility  in  recovering  his  debt  than  is  afforded  by  a  firee 
access  to  the  property,  because  the  debt  was  originally  con- 
tracted on  the  credit  of  the  property,  and  of  that  only.  This 
appears  to  the  undersigned  Conmiissioner  to  be  unsatisfactory. 
It  is  true,  that  in  giving  credit,  the  creditor  may  not  have  spe- 
cifically  contemplated  the  power  of  arrest;  but  he  has  always 
a  general  reliance  upon  the  debtor's  consciousness  that  payment 
will  be  necessary  to  save  him  firom  painfiil  consequences;  and 
the  most  painfiil  consequence  that  attaches  by  law  to  his 
default  is  tihe  imprisonment  of  his  person.  The  obligation  is 
not  simply  to  allow  payment  to  be  exacted  out  of  the  property. 
Nobody  would  give  credit  on  those  terms.  It  is  a  general 
and  absolute  engagement  to  pay ;  and  pledges  the  faith  of  the 
debtor,  not  only  that  the  mondy  shall  be  forthcoming,  but  that 
no  delay,  expense  or  risk  shall  be  incurred  in  its  recovery." 

4,  "  The  abolition  of  arrest  in  execution  will  encourage  the 
practice  of  contracting  debts  improvidently,  or  with  the  direct 
purpose  of  defiraiiding  the  creditor,  and  will  also  encourage 
the  debtor  to  dissipate  property  which  ought  to  be  applied  to 
payment  of  his  debts." 

A  good  deal  of  valuable  information  is  contained  in  the 
observations  confirmatory  of  this  argument ;  and  he  here  con* 

'  This  is  by  no  means  the  case  invariably.  Mr.  Benjamin  YlTillottghby,  a  gen- 
tleman of  great  intelligence,  who,  having  recently  served  the  office  of  under-sherift* 
of  London  and  Middlesex,  must  be  presumed  to  be  well  acquainted  with  such  mat- 
ters, gives  it  as  his  decided  opinion  that  it  seldom  answers,  in  the  present  state  of 
the  law,  to  sue  out  an  execution  against  the  property.  **  I  do  not  mean  (he  adds) 
to  deny  that  some  Ji,  fa's,  realize  the  amount  of  the  levy  to  the  plaintiffs,  but, 
then,  in  looking  througli  my  books,  I  find  that  the  average  is  not  more  than  about 
one  out  of  ten,  and  that  entirely  owing  to  the  manner  in  which  interests  in  property  are 
cmic$aUd."    (^p.  105,  D.) 
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clusiTely  answers  the  objections  grounded  6h  the  dtils  alleged 
to  result  from  the  Insolvent  Law. 

"  If  the  Insolvent  Court  has  been  prejudicial  to  the  credi- 
tor^  the  injurious  effect  is  mainly  attributable  to  the  Insolvent 
Law  Itself,  of  which  that  Court  is  the  mere  instrumeht.  It  is 
the  Insolvent  Act,  which  has  so  reduced  the  ancient  rigour  of 
imprisonment  as  to  allow  the  debtor  his  discharge  after  an 
average  period  of  two  months ;  and  as  he  cannot  be  discharged 
without  judicial  inquiry  into  his  past  dealings,  and  the  present 
state  of  his  property,  the  Court  follows  as  a  sort  of  corollary 
from  the  Act. 

^^  Those  who  complain  of  the  Court  are  in  efiect  therefore 
complaining  of  the  relaxation  which  the  Law  of  Arrest  has 
received;  and  their  discontent,  instead  of  leading  to  any  in-* 
ference  unfavourable  to  the  retention  of  that  laW|  would  rather 
serve  to  show  the  necessity  of  maintaining  it  in  a  severer  form/ - 

Accordingly  he  suggests  the  ptoptiety  of  some  additional 
expedients  for  the  chastisement  of  culpable  insolvency,  and 
the  preventing  of  fraudulent  concealment  |  and  thinks  thatj  ih 
cases  of  remand  for  misconduct^  the  punishment  of  hard  labour 
might  be  advantageously  added  to  that  of  impi^isonment.  He 
joins  with  his  fellow  commissioners  in  exempting  the  CduH 
itielf  from  blame^  charging  all  the  mischief  upon  the  law|  and 
ingeniously  parries  the  accusation  founded  on  the  small 
amount  of  the  dividends.  '^  The  amount  of  the  dividend  is 
no  fair  test  of  the  utility  of  this  Court.  It  is  properly  a  court 
of  discharge,  and  not  of  distribution.  It  is  constituted  to 
carry  into  effect  a  perpetual  gaol  delivei*y  of  debtors;  and 
though  it  js  also  to  take  care  that  they  do  not  escape  with  any 
remains  of  property,  the  latter  function  is  incidental  and  col- 
lateral only  to  the  former.  To  expect  a  considerable  dividend 
from  discharged  insolvents  involves  a  sort  of  contradiction." 

The  following  summary  of  the  evidence  is  interesting,  and, 
we  can  vouch  from  personal  examination,  correct: 

"  The  doubts  above  expressed  as  to  the  expediency  of  abd» 
lishirtg  arrest  in  execution,  are  fully  warranted  by  the  state  of 
the  evidence  before  the  Commissioners. 

^^  Of  bankers,  merchants  and  dealersi  by  wholesale  and 
retail,  in  various  parts  of  this  kingdom^  there  have  been  exa^ 
mined  on  this  subject  since  the  date  of  the  original  Conitnls- 
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sion  S39;  of  attornies^  103;  of  barristers^  11.  Of  the  total 
number  examined^  not  more  than  61  have  expressed  any  opi- 
nion favourable  to  the  abandonment  of  arrest  in  execution; 
801  have  expressed  themselves  in  terms  from  which  no  general 
conclusion  can  be  distinctly  drawn ;  the  remaining  183  are 
apparently  opposed  to  its  abandonment. 

'Mt  is  to  be  observed^  too,  that  among  the  abolitionists 
there  ai^e  but  a  small  portion  who  hold  their  opinion  in  an 
absolute  form.  'The  majority  always  suppose  the  possibility 
of  substituting  some  other  method  as  efiective  as  that  which 
they  abandon,  and  less  open  to  objection.  But  it  will  here- 
after be  shown  that  this  is  a  hopeless  speculation,  and  that  no 
satisfoctory  substitution  for  the  existing  practice  can  be  made. 

"  Some  weight  ought  also  to  be  allowed  to  the  example  of 
other  countries.  The  Commissioners  have,  therefore,  thought 
it  right  to  investigate  the  subject  in  this  point  of  view,  and  the 
result  !S)  that  in  almost  every  European  state  the  creditor,  in 
whose  favour  judgment  has  been  given,  is  permitted  not  only 
to  seiae  the  property,  but  (alternatively)  the  person,  in  execu- 
tion. Such,  at  leai^t,  is  the  state  of  law  (as  ascertained  by  the 
Commissioners)  in  France,  Spain  and  the  Netherlands,  in 
Austria,  Prussia,  Hamburgh,  Bremen,  Lubeck,  Norway  and 
Sweden ;  and  tlo  Exception  has  come  to  their  knowledge, 
unless  the  case  of  Portugal  is  to  be  so  considered,  where  the 
power  of  arrest  would  appear  to  be  allowed  to  the  creditor 
only  under  special  circumstancesn  The  same  alternative  right 
of  proceeding  against  person  or  property  exists  in  all  the 
United  States,  except  in  the  district  of  Maine  and  at  New 
York;  and  these  exceptions  are  of  a  merely  experimental 
character,  both  being  of  origin  so  recent  as  the  year  1831, 
and  the  latter  of  them  not  being  even  yet  in  actual  operation* 

"  It  having  been  shown  that  the  law  of  Europe  and  of  the 
United  States  corresponds  in  general  with  that  of  England  in 
permitting  the  judgment  creditor  to  resort  to  the  person,  it 
will  be  found  that  upon  this  matter  the  sentiments  of  foreign 
jurists  are,  for  the  most  part,  in  consonance  with  the  actual 
state  of  their  law.  Twenty-three  opinions  (which  may  be 
taken  in  general  to  express  the  sense  of  the  legal  profession 
in  the  countries  to  which  they  refer)  may  be  perused  in  the 
Appendix ;  and  of  these  not  less  than  eighteen  may  fairly  be 
considered  as  anti-abolitionist  in  their  tendency." 
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We  propose  taking  some  future  opportunity  of  examining 
the  laws  of  other  countries  on  this  subject;  and  shall  then 
consider  two  or  three  important  distinctions  which  Mr.  Serjt. 
Stephen  points  out.  Assuming,  as  he  seems  entitled  to  assume^ 
that  he  has  now  at  least  said  enough  to  show  that  the  aboli- 
tion of  arrest,  without  substituting  an  equivalent,  would  be 
wrong,  he  passes  on  to  consider  the  equivalent  proposed. 

'^  But  it  is  said  that  an  equivalent  may  be  found.  This 
expedient  is  to  establish  some  general  couirse  of  proceeding, 
by  which  a  debtor,  against  whom  a  creditor  proceeds  for  pay- 
ment, shall  be  exempt  from  imprisonment,  upon  condition  of 
his  disclosing  and  surrendering  his  whole  property  upon  oath ; 
connected  with  provisions  enabling  the  creditor,  by  judicial 
examination  of  the  debtor  himself,  and  all  other  persons  cog- 
nizant of  his  dealings,  to  obtain  a  full  discovery  of  his  affairs, 
and  to  bring  him,  in  case  of  fraud  or  culpable  insolvency,  to 
punishment.  Such  is  the  practical  character  of  the  proceed- 
ing already  in  force  against  traders  under  a  commission  of 
bankrupt ;  and  in  some  quarters  an  opinion  is  entertained  that 
in  the  event  of  the  abolition  of  arrest,  the  creditor  would  be 
effectually  protected  by  subjecting  all  persons,  whether  engaged 
in  trade  or  not,  to  the  operation  of  the  Bankrupt  Law." 

The  answer  is,  that  the  whole  system  of  bankrupt  law  is 
peculiarly  adapted  to  persons  in  trade,  and  that,  even  as 
regards  these,  it  has  been  far  from  giving  general  satisfaction. 
This  is  clearly  shown  to  be  the  case  in  America  and  France) 
and  our  readers  do  not  require  to  be  told  that  England  is  very 
little  in  advance  of  other  countries  in  this  respect.^    Mr.  Serjt. 

*  As  to  America,  Mr.  Serjt.  Stephen  cites  Kent's  Commentaries,  vol.ii.  p.  321. 
See  also  the  Law  Mag.  vol.  vi.  p.  154.  The  following  is  a  striking  testimony  as  to 
France : — "  Experience  shows  how  it  is.  The  trader  declares  himself  en  £tat  de 
failUt$ ',  all  proceedings  are  thus  taken  out  of  the  hands  of  his  individual  creditors ; 
and  the  commercial  court  alone  decides  upon  his  imprisonment  or  liberty.  The 
judges  are  seldom  severe  in  large  cities  like  Paris,  where  there  are  on  an  average 
twelve  hundred  pei-sons  yearly  in  faiUUe,  The  judges  are  tired  of  these  matters,  &c. 
In  small  places  must  be  added  the  personal  acquaintance  with  the  trader  and  his 
family.  Hence  traders  care  little  (or  faillite,  and  an  opportunity  is  given,  and  often 
abused,  of  enriching  themselves  thereby.  A  man  without  means,  but  without  evil 
intent,  sets  up  in  trade  on  credit ;  is  unable  to  pay,  declares  himself  en  4tat  de 
faiUite,  comes  easily  out  of  the  business,  and  establishes  himself  elsewhere.'' — Kri' 
tische  Zeitsehrift,  &c.  vol.  iii.  The  article  is  by  Mr.  Foelix,  Advocate,  a  valued  cor* 
respondent  of  our  own. 
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Stephen's  statement,  we  fear,  is  rather  too  favourable  to  his 
own  country : 

"  It  is  true  that  since  then  very  important  amendments 
have  been  made,  and  that  a  new  Court  has  been  recently 
appointed,  from  which  the  happiest  results,  so  far  as  the 
administration  of  the  system  is  concerned,  may  fairly  be  anti- 
cipated ;  but  after  making  due  allowance  for  all  ameliorations 
actually  realized,  the  character  of  this  branch  of  the  law  does 
not  yet  stand  so  high  as  to  justify  its  receiving  an  universal 
instead  of  a  partial  application." 

Another  proposed  equivalent  is  the  plan  of  cession,  for*- 
merly  alluded  to,  which,  without  any  further  infusion  of  the- 
principle  of  bankruptcy,  might  enable  the  insolvent  to  avoid 
imprisonment  upon  condition  of  surrendering  his  whole  pro- 
perty to  the  general  body  of  his  creditors.  Passing  over  the 
objection,  that  such  a  plan  can  have  no  effect  on  the  debtor 
without  property,  nor,  where  there  is  property,  relieve  the 
creditor  from  the  burthen  and  risk  of  realizing  it, — it  is  shown 
that  no  such  plan  could  work  well  without  a  frequent  resort 
to  the  costly  and  complicated  machinery  which  limits  the  prac- 
tical operation  of  the  Bankrupt  Law  to  cases  where  the  pro* 
perty  is  comparatively  large. 

"  III  those  numerous  cases  which  are  now  found  not  to 
afford  a  commission,  and  where  the  bankrupt  is  consequently 
left  to  find  his  way  into  the  Insolvent  Court,  it  would  operate 
with  such  force  as  to  make  the  proceeding  by  way  of  cession 
a  mere  mockery.  If  the  Insolvent  Court  is  now  found  to 
yield  inadequate  protection  from  fraudulent  concealments  and 
dispositions  of  property  (as  is  commonly  supposed  to  be  the 
case),  it  is  precisely  for  the  reason  here  pointed  out.  But 
under  any  plan  by  which  the  insolvent  should  be  delivered 
altogether  from  the  fear  of  that  imprisonment  which  must  now 
precede  his  discharge,  the  evil  would  be  much  aggravated; 
because  one  powerftil  motive  would  be  removed  by  which  he 
is  now  frequently  induced  to  pay  his  debts  while  any  means 
of  payment  remain.  ^ 

'^  This  is  a  difficulty  which  cannot  in  the  nature  of  things 
be  surmounted.  With  whatever  economy  any  judicial  plan 
for  investigating  the  affairs  of  a  debtor  may  be  devised,  and 
whether  it  be  attended  with  the  formalities  of  a  cotmnission 
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or  not^  its  necessary  expensiveness  will  throw  it,  in  many 
cases,  out  of  use.  Here  is  a  perpetual  infirmity  incident  to 
the  constitution  of  every  court  administrative  of  the  petty 
remnants  of  an  insolvent's  property." 

The  same  reasons,  combined  with  the  reluctance  of  cre- 
ditors from  compassionate  motives  to  prosecute,  would  render 
penal  provisions  nugatory: — '^  On  this  subject  again  satisfac- 
tory illustration  may  be  found  in  the  present  history  of  the 
Insolvent  Court.  Its  powers  of  punishment  are  crippled  by 
the  inactivity  of  creditors,  and  excite  apparently  little  alarm. 
It  is  the  precedent  imprisonment,  and  not  the  risk  of  demand, 
by  which  the  ill-disposed  are  mainly  held  in  restraint. 

^'  If  the  insolvent  should  be  allowed  to  make  cession  by  a 
mere  spontaneous  act,  as  well  as  at  the  instance  of  the  cre- 
ditor, the  danger  of  fraud  would  be  still  farther  increased* 
For  in  that  ease  he  would  be  able  to  choose  the  time  most 
convenient  for  himself;  and  he  would  be  able  to  prepare  for 
the  occasion  by  an  artful  adjustment  of  his  books  and  accounts. 
Th)e  creditor  might  also  be  frequently  defeated  by  his  select- 
ing a  period  when  particular  witnesses  were  out  of  the  way, 
or  he  had  reason  to  expect  an  accession  of  fortune  not  yet 
fallen  into  possession." 

At  the  same  time,  Mr.  Serjeant  Stephen  admits  that  the 
power  of  compelling  a  cession  may  be  advantageously  con- 
ferred on  the  creditor,  and  that  the  provision  to  this  eflect  in 
the  Lords'  Act  should  be  generalized.  He  would  also  im- 
prove the  situation  of  the  debtor  in  some  respects.  He  would 
empower  the  insolvent  court,  with  the  consent  of  four-fifths  of 
the  creditors,  to  discharge  the  debtor  from  all  future  liability 
for  his  debts ;  j*  for  there  can  be  no  doubt,"  he  says,  "  of  the 
truth  of  the  remark  made  by  some  of  the  witnesses  whom  we 
have  examined,  that  the  liability  of  the  after-acquired  estate, 
though  rarely  productive  to  creditors,  is  apt  to  paralise  the 
future  exertions  of  the  discharged  insolvent,  and  to  throw  a 
gloom  over  the  remnant  of  his  days."  *  But  he  would  post- 
pone such  order  of  discharge  until  the  period  of  a  year  shall 
have  elapsed.  **  In  this  interval  ther6  will  have  been  oppor- 
tunity to  watch  the  conduct  of  the  insolvent,  and  to  form  a 

'  See  the  remarks  of  Messrs.  Watson  and  Byrom,  Appendix  (C.)  No.  47,  An- 
swer to  Q.  S.  on  Final  Process. 
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better  judgment  whether  he  deserves  the  indulgence."  He 
would  also  imitate  the  law  of  Scotlajid  in  allowing  the  sick 
and  insane  to  be  discharged  upon  the  production  of  a. medical 
certificate^  and  provide  that,  after  a  year's  imprisonmenti  an 
insolvent,  incapable  of  paying  the  expenses  of  his  discharge, 
shall  have  those  expenses  defrayed  for  him  out  of  the  county 
rate.  ^  ^^  To  allow  this  at  a  much  earlier  period  would  evi* 
dently  be  objectionable,  from  its  tendency  to  prevent  due  ex« 
ertion  and  economy  on  the  part  of  the  insolvent  himself,  and 
to  throw  the  expense  in  every  case  upon  the  public.** 

^'  Having  now,"  he  continues,  '^  stated  the  reasons  for 
maintaining  the  practice  of  arrest  in  execution  (subject  only  to 
the  particular  improvements  which  have  been  suggested,)  it 
remains  to  consider  the  evils  by  which  that  practice  is  attended, 
and  to  weigh  them  against  its  advantages.  In  truth,  the  evils 
are  no  other  than  is  necessarily  implied  in  the  very  name  of 
imprisonment,  the  deprivation  of  personal  liberty,  the  inter- 
ruption of  domestic  duties  and  enjoyments,  the  loss  of  time 
which  might  have  been  applied  to  productive  labour,  the  da^ 
mage  in  some  cases  done  to  mercantile  or  personal  reputation, 
the  occasional  contamination  to  the  morals  by  bad  society." 

The  question  therefore  is,  whether  the  infliction  of  so  much 
personal  evil  is  called  for  by  the  exigencies  of  society,  a  ques- 
tion which  can  only  be  solved  by  fully  weighing  all  the  consi- 
derations suggested  by  the  Report,  To  urge  the  common 
evils  of  imprisonment,  is  urging  just  nothing  at  all.  Mr. 
Serjeant  Stephen's  remarks  on  this  subject  are  excellent, 
though  rather  too  long  to  quote,  but  we  cannot  consent  to 
pass  over  his  mode  of  disposing  of  the  argument  which  his 
bellow  Commissioners  deduce  from  the  present  state  of  credit: 

"  Before  this  part  of  the  subject  is  dismissed,  it  will  be  ex- 
pedient to  notice  a  prevalent  fallacy  calculated  to  weaken  the 
natural  force  of  the  arguments  on  which  the  writer  has  had 
occasion  to  rely.  Those  arguments  are  mainly  founded  on 
the  importance  of  arrest  to  the  security  of  the  creditor.  Now 
there  is  a  class  of  theorists  disposed  to  look  with  coldness  at 
least,  if  not  distrust,  upon  any  reasoning  of  that  cast.  They 
remark  that  credit  has  already  an  undue  facility  and  extension 
in  this  country;  and  they  infer  from  this,  that  its  repression 

(  Thtexptnse  is  about  lOt.,  chitfly  mcunvd  in  giving  notict  to  the  erediton. 
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would  be  no  evil.  But  in  this  manner  of  considering  the 
subject,  an  obvious  distinction  appears  to  be  overlooked. 
Credit  is  of  two  kinds.  It  may  be  given  without  the  intention 
of  incurring  any  risk  beyond  what  is  ordinarily  incident  to 
the  catktious  trader,  or  it  may  be  given  with  the  intention  of 
incurring  extraordinary  risk,  to  cover  which  an  increased 
price  is  exacted  from  the  customer  or  from  the  public.  The 
former  may  be  properly  described  as  wholesome^  the  latter  as 
pernicious  credit.  The  former  is  that  of  the  respectable 
dealer ;  the  latter  is  the  credit  given  by  the  usurer,  or  the 
tradesman  who  supplies  an  extravagant  minor  without  the 
knowledge  of  his  friends,  or  who  sells  goods  to  a  customer 
whose  solvency  he  knows  to  be  precarious.  It  seems  obvious, 
that  with  respect  to  both  these  modes  of  dealing,  whatever 
tends  to  diminish  the  security  of  the  creditor  must  also  have  a 
necessary  tendency  either  to  diminish  the  facility  with  which 
he  bestows  credit,  or  to  raise  the  price  which  he  demands. 
So  far  as  the  pernicious  species  of  credit  is  concerned,  neither 
of  these  consequences  perhaps  is  to  be  deprecated;  but  it 
surely  cannot  require  much  argument  to  prove  that,  with  re- 
spect to  that  which  is  of  an  opposite  character,  the  case  is 
just  the  reverse.  A  diminution  of  that  portion  of  commercial 
credit  which  is  of  a  wholesome  quality^  or  an  increase  of  the 
price  at  which  it  is  obtained,  would  be  a  result  of  the  most 
perilous  description,  such  as  in  no  country  would  be  contem- 
plated without  alarm,  and  least  of  all,  in  Great  Britain,  in  her 
present  position  of  acknowledged  financial  difficulty.  Credit 
has  been  described  by  one  of  our  correspondents  as  the  main 
spring,  by  another  as  the  life-blood  of  our  system;  and 
neither  of  the  metaphors,  if  applied  to  credit  of  the  kind  last 
referred  to,  does  more  than  justice*  to  the  important  truth 
which  it  is  intended  to  illustrate." 

So  much  for  Arrest  in  Execution.  Now  for  Arrest  before 
Judgment,  which  cannot  be  properly  considered  apart.  After 
a*few  remarks  on  its  history,  Mr.  Seijeant  Stephen  proceeds 
to  state  his  reasons  for  thinking  its  continuance  under  certain 
modifications  desirable.  They  are  presented  in  the  same 
form  as  the  reasons  already  urged  for  retaining  arrest  in 
execution: 

"  1.  If  the  power  of  arrest  before  judgment  be  taken  away, 
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the  creditor  will  be  much  more  frequently  defeated  by  the  ab- 
sconding of  the  debtor."  This  is  almost  self-evident,  and  it 
will  not  be  very  easy  for  the  rest  of  the  Commissioners  to  pro- 
test against  it,  after  arguing  that  a  mere  notice  would  probably 
neutralize  the  supposed  advantages  of  arrest.  Biit  the 
strongest  testimony  on  this  subject  is  given  by  Mr.  Burchell, 
a  gentleman  of  great  experience  in  the  office  of  under  sheriff, 
who  declares  that  the  officer  on  an  average  fails  to  find  the 
defendant  in  fifty  cases  out  of  a  hundred  of  intended  arrest 
after  judgment,  and  not  more  than  thirty  before.>  The  evi- 
dence of  the  following  persons  is  adduced  in  support  of 
this  argument:  Mr.  W.  Holmes,  grocer,  Newcastle-upon- 
Tyne;  Mr.  John  Rowntree,  grocer,  Scarborough;  Messrs.* 
Harding, Smith,  and Stansfield, bankers^  Burlington;  Messrs. 
Cousins  and  Kemp,  tea  dealers,  London;  Mr.  John  Hartley, 
of  Leeds;  Mr.  Peter  Wells,  merchant,  Hull;  Messrs.  Fox 
and  Co.  bankers,  Plymouth;  Messrs.  Hadfield  and  Grave, 
attornies,  Manchester ;  Messrs.  Howards  and  Harrison,  attor- 
nies,  Preston;  Mr.  J.  Gardner,  Sion-hill,  Garstang. 

Mr.  Serjeant  Stephens  objects  to  confining  arrest  to  cases 
where  a  judge's  order  is  obtained,  on  the  following  grounds : 

'^  If  the  affidavit  in  support  of  such  an  application  were  not 
required  to  state  the  grounds  of  belief,  the  judge  would  have 
no  discretion  to  exercise,  and  his  interposition  would  have  no 
effect  but  to  produce  unnecessary  expense  and  delay;  while, 
on  the  other  hand,  the  vagueness  of  the  affidavit  would  pre- 
sent great  temptation  and  facility  to  perjury.  But  if  the  prac- 
tice required  the  affidavit  to  state  the  grounds  of  belief,  the 
application  would  no  doubt  be  often  unsuccessful  in  cases 
where  an  arrest  ought  in  justice  to  be  allowed.  For  inde- 
pendently of  the  natural  and  proper  tendency  in  the  judges  to 
decide  in  favour  of  liberty,  where  the  circumstances  are  doubt- 
ful, it  would  frequently  be  very  difficult  to  state,  on  oath,  cir*. 
cumstances  sufficient  to  warrant  a  judicial  presumption  of  me*- 
ditated  flight,  even  where  the  belief  existed,  and  reasonably 
existed,  in  the  mind  of  the  deponent,  that  the  defendant  was 
about  to  abscond..  That  belief  might  be  founded  (for  ex- 
ample) upon  facts  reported  by  other  persons,  whose  affidavits 
it  might  be  impossible  to  procure." 

He  also  urges  that  a  creditor,  may  feel  it  necessary  to  pro- 


11$  Fourth  Common  Law  Report. 

cccd  by  arrest  in  consequence  of  general  impressions,  in  sup- 
port of  which  it  would  be  difficult  to  produce  any  definite 
overt  act,  and  that,  at  all  events,  the  additional  delay  would 
be  considerable. 

"  2.  -If  the  power  of  arrest  before  judgment  be  taken  away, 
the  creditor  will  be  much  more  frequently  defeated  by  the  re* 
moval  of  property." 

This  objection  almost  resolves  itself  into  the  last,  as  when 
the  debtor  absconds,  he  will  naturally  take  with  him  all  the 
property  he  can  lay  his  hahds  on.  Few  will  doubt  of  the 
force  of  this  objection  when  they  find  that,  in  the  average 
number  of  suits,  judgment  is  not  obtained  in  less  than  three 
months,  and  in  cases  presenting  more  than  ordinary  difficulty, 
in  probably  not  less  than  six.  This  is  Mr.  Serjeant  Stephen's 
estimate.  He  quotes  the  following  authorities  in  support 
of  this  argument :  Messrs.  Cotton  and  Crosby,  grocers,  York ; 
Messrs.  Simpson  and  Nottidge>  bankers,  Braintree  ;  Messrs. 
Cousins  and  Kemp,  tea-dealers,  London ;  Mr.  John  Thomp- 
son, Bridlington ;  Messrs.  Ridley,  Bigge,  Gibson  and  Co. 
bankers,  Newcastle;  Mr.  James  Robinson,  banker,  Chester- 
field 5  Messrs.  John  Fretwell  and  Son,  Gainsborough ; 
Messrs.  Francis,  Turner,  and  West,  attornies,  Norwich ; 
Messrs.  Paynter  and  Witfoi^d/attohiies,  St.  Colurab,  and  Mr. 
Thurston  Collins,  attorney,  St.  Austle. 

"8.  If  the  Power  of  Arrest  before  Judgment  be  taken 
away,  it  will  be  much  more  firequently  impossible  to  obtain 
payment  without  suit,  and  the  attempt  to  recover  payment  by 
suit  will  be  more  frequently  unsuccessful,  and  will  be  attended 
in  general  with  more  delay  and  expense." 

This  objectioAis  exclusively  illustrated  by  extracts  from  the 
Appendix.  The  following  are  the  names  of  those  whose  au^ 
thority  is  cited  in  support  of  it.  Mr.  Wm.  Tooke,  Attorney, 
London ;  Mr.  John  Wood,  Attorney,  York ; '  Mr.  William 
Vizard,  Attorney,  London;  Siy  J,  D.  Paul,  Bart.  Banker; 
J.  R.  Ward,  Esq.  for  Veres  and  Ward,  Bankers;  Messrs. 
Rogers,  Towgood  and  Company,  Bankers ;  John  Martin,  Esq. 
Partner  in  the  House  of  Mattin,  Stone  and  Company,  JBan- 
kers ;  Mr.  Robt.  Spence,  Draper,  North  Shields ;  Mr.  Wil- 
liam Holmes,  Grocer,  Newcastle-upon-Tyne ;  Messrs.  S.  J. 
Vachell  and  James,  Music  Merchants ;  Messrs.  Thew  and 


ArreiL  1 19 

SonSj  Alnwick  \  Messrs.  Gregory  and  Brother,  wholesale 
Grocers,  Halifax ;  Messrs.  Crosse  and  Company,  Soap-makers, 
Hull  5  Messrs.  Wilson  and  Company,  Tobacco  Manufacturers, 
Sheffield;  Mr.  J.  Yorke,  Banker,  Peterborough;  Messrs. 
Brandrum,  Brothers  and  Company ;  Messrs.  Mills  and  Kit- 
chener, wholesale  Tea  dealers,  London;  Messrs.  Phipps, 
Biggs  and  Bannister,  Bankers,  Warminster ;  Messrs.  Taylor 
and  Dyson,  Bankersi  Diss  ;  Mr.  Joseph  Russell,  Merchant, 
Bristol ;  .Messrs.  Bell,  Brodrick  and  Bell,  Attomies,  London ; 
Mr.  Edward  James,  Attorney,  Presteign;  Mr.  Samuel  William 
Turner,  Attorney,  Sheffield  ;  Messrs.  Hunt  and' Sons,  Attor- 
nies,  Stourbridge ;  Messrs.  Howards  and  Harrison,  Preston ; 
Mr.  R.  Henry  Anderson,  Attorney,  York ;  Mr.  Kenrick  Col- 
lett,  Attorney,  London ;  Messrs.  Payne  and  Eddison,  Attor- 
nies,  Leeds.  We  select  two  of  the  most  striking  of  these 
authorities— those  of  Mr.  Tooke  and  Mr.  Viiard  :— 

"  Mr.  Wnu  Tooke. — I  caa  speak  as  the  result  of  my  experience, 
and  of  an  attention  directed  to  the  subject  for  some  years  past,  from 
the  discussions  which  have  taken*  place  on  the  laW  of  arrest,  th^t  in 
my  opinion  it  would  not  be  less  merciful  to  a  defendant  than  bene- 
ficial to  a  plaintiff,  that  the  sum  (to  authorize  an  arrest  before  judg- 
ment) should  not  be  increased  from  the  present  amount  of  20/.  One 
of  my  reasons  for  coining  to-  that  conclusion  is,  that  a  large  propor- 
tion of  debts  iMed  for  are  paid  upon  the  threatened  arrest,  with  the 
comparatively  smcdl  amount  of  costs  which  have  then  attached, 
whereas  in  most  cases  of  serviceable  process,  defendants  are  induced 
to  delay  arrangements  for  such  payment  or  compromise  from  time 
to  time,  until  influenced  by  the  fear  of  instant  arrest  or  an  execu- 
tion,.they  ultimately  arrive  at  the  same 'predicament  of  compulsion, 
which  would  thus  only  have  been  anticipated  by  bailable  process  in 
the  first  instance,  and  a  large  accumulated  load  of  codts  saved  to 
both  plaintiff  and  defendant" 

**  Mr,  W.  Vixard — I  do  not  enter  into  the  question,  whether  it 
be  tight  oi*  not,  that  in  any  case  personal  liberty  should  be  sacrificed 
in  satisfaction  of  or  as  a  security  for  k  civil  debt.  But  if  there  is 
to  be  an  arrest  foi*  debt,  my  practice  satisfies  me  that  to  hold  to 
batf  on  m^sne'proceiSs  is,  generally  speaking,  not  less  mercy  to  a 
defl^ndant,  than  justice  to  aplaintifF;  t  have  seen  tK}ntinuaIly,  that 
.  where  a  deCendant  is^  served  with  a  writ  and  not  arrested,  as  he  feels 
no  imnlediate  pressure j  he  pays  ho  attention  to  it,  until  at  last  he  is 
tdfcen  ih  execution  with  an  accumulation  of  co^ts,  whi9h  in  such 
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cases  often  exceed  the  amount  of  the  deht ;  and  that  frequently,  the 
creditor  thus  not  only  loses  his  deht,  hut  has  also  to  pay  all  the 
costs  incurred,  from  the  inahility  of  the  defendant  to  pay  the 
amount,  whereas  if  the  defendant  had  heen  pressed  in  the  first 
instance,  he  would  readily  have  paid  the  smaller  sum  which  consti- 
tutes the  deht.  For  this  reason,  I  have  often  advised  a  creditor  to 
suhmit  to  the  loss  of  a  small  debt  rather  than  proceed  at  all,  unless 
he  could  hold  the  defendant  to  hail.  I  believe,  nevertheless,  that 
creditors  wiU  generally  proceed  and  take  their  chance  of  recovery, 
and  that  costs  will  therefore  be  multiplied  if  arrest  on  mesne  pro- 
cess should  be  abolished." 

Mr.  Serjeant  Stephen  admits,  towards  the  end  of  this  argu- 
ment,  that  the  improvements  effected  or  about  to  be  effected 
in  law  proceedings,  will  weaken  it. 

"  4th.  If  the  Power  of  Arrest  before  Judgment  be  taken 
away,  it  will  (like  the  abolition  of  arrest  in  execution)  encou- 
rage the  rash  and  fraudulent  contracting  of  debt,  and  the  dis- 
sipation of  the  property  out  of  which  the  creditor  should  be 
paid." 

This,  it  is  to  be  observed,  is  the  argument  which  abolition- 
ists almost  always  undervalue,  and  some  of  them,  like  the 
four  Commissioners,  altogether  forget  or  deny.  In  their 
opinion,  the  creditor  places  a  very  dangerous  degree  of  re- 
liance on  arrest,  whilst  the  debtor  has  not  the  slightest  appre- 
hension of  it.  The  following  gentlemen  however  decidedly 
think  with  Mr.  Serjeant  Stephen,  that  the  fear  of  arrest  has  the 
strongest  influence  in  preventing  dishonest  and  extravagant 
persons  from  contracting  debts ;  and,  from  what  we  know  of 
human  nature,  we  should  say,  that  they  must  of  necessity  be 
right.  John  Martin,  Esq.  Partner  in  the  House  of  Martin, 
Stone  and  Company,  Bankers ;  Messrs.  Phipps,  Biggs  and 
Bannister,  Bankers,  Warminster ;  Messrs.  Thomas  Stapleton 
and  Company,  Bankers,  Richmond,  Yorkshire:  Messrs. 
Brown,  Martin  and  Brown,  Attornies,  London ;  Messrs.  Wat- 
son and  Byron,  Attornies,  Liverpool.^  In  addition  to  these 
authorities  we  are  anxious  to  call  attention  to  the  statement  of 
an  experienced  and  highly  intelligent  contributor,  whose  com- 

'  A  very  interesting  document,  entitled  "  Reasons  for  the  continuance  of  the 
Process  of  Arrest  for  the  good  of  the  Commonwealth,  1659/'  is  inserted  in  this  part 
df  the  Report.    In  it  almost  all  the  best  reasons  against  the  abolition  will  be  found. 
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munieation  as  to  another  point  is  quoted  in  the  principal 
Report.     Mr.  T.  Foster,  the  gentleman  in  question,  is  asked: 

'<  You  carried  on  businiess  of  course  before  the  Insolvent  Lairs 
were  enacted  ?     I  did. 

"  Have  you  found  that  they  have  made  any  difference  ?  A  vast 
difference  for  the  worse.  I  consider  that  the  increase  of  risk  in 
trading  is  almost  ten  to  one. 

"  In  what  way  does  that  increase  the  risk  ?  By  the  bad  debts  we 
have  necessarily  made ;  for  with  all  the  care  we  can  take,  our  debts 
are  more  than  treble  in  amount." 

Now,  if  this  gentleman's  authority  be  admitted,  it  proves 
that  the  fear  of  punishment  is  the  principal  check  upon  that 
description  of  fraud  to  which  the  mercantile  man  is  more  par- 
ticularly exposed,  and  that  traders,  whose  transactions  are 
numerous,  cannot  possibly  exercise  that  inquisitorial  exacti- 
tude which  the  abolitionists  demand  of  them.  We  really 
know  no  answer  to  this  argument  which  would  not  constitute 
an  all-sufficient  reason  for  repealing  the  statute  against  ob- 
t^uning  money  under  false  pretences,  and  telling  people  to  look 
to  themselves.  It  is  true  indeed  that  the  four  Commissioners 
propose  enacting  specific  penalties  for  fraud,  but  we  deny  that 
specific  penalties  could  possibly  produce  the  anticipated  effect. 
The  only  proper  jury  to  sit  in  judgment  on  the  insolvent 
debtor  are  his  creditors ;  we  would  leave  it  to  them  to  say 
whether  his  general  course  of  trading  has  been  such  as  to  merit 
indulgence  or  punishment;  and  if  their  impressions  were  un- 
favourable, we  would  compel  him  to  undergo  a  certain  period 
of  imprisonment,  though  no  specific  act  of  dishonesty  could 
be  proved  against  him.  It  is  well  known  that  creditors  at  pre- 
sent err  on  the  side  of  indulgence ;  but,  at  any  rate,  ample 
checks,  as  we  formerly  demonstrated,  might  be  provided  both 
against  malicious  arrest  and  the  malicious  prolongation  of  im- 
prisonment. 

And  here  we  are  obliged  to  stop.  Mr.  Serjeant  Stephen, 
indeed,  goes  on  to  answer  the  leading  arguments  of  the 
four  Commissioners  in  detail,  but  we  have  already  pointed 
out  their  principal  fallacies,  and  enough,  it  is  to  be  presumed, 
has  been  said  by  this  time  to  put  our  readers  on  their  guard 
against  the  rest.  Our  best  apologies  ar^  due  to  Mr.  Serjeant 
Stephen  for  the  broken  and  abridged  condition  in  which  we 
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have  presented  his  argument ;  but  the  discussion  is  only  just 
beginning,  and  should  any  misapprehension  as  to  his  opinions 
occur,  we  shall  gladly  seize  an  early  opportunity  of  correct- 
ing it. 
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As  it  will  necessarily  be  some  time  before  this  topic  comes  to 
be  considered  in  the  regular  course  of  the  papers  on  Mercan- 
tile Law  in  this  Magazine,  we  are  induced  shortly  to  call  the 
present  attention  of  our  readers  to  it,  in  eonseqoence  of  |i  re- 
cent decision .  of  the  Court  of  King's  Bench,  opposed,  as  it 
seems  to  us,  as  well  to. sound,  principle  as  to.  the  weight  of  all 
the  more  valuable  authorities^  although  it  has  the  support  of 
one  or  two  reported  Nisi  Prius  cases,  and  is  sud  to  be  con-* 
sistent  with  the  recent  Nisi  Prius  practice.  We  allude  to 
the  case  of  Heath  v.  Sansom  and  Evans,  S  Barnewall  &  Adol- 
phus,  291,  This  was  an  action  by  the  indorsee  against  the 
alleged  makers  of  a  promissory  note,  which  it  appeared  had 
been  given  by  the  defendant  Sansom,  in  the  joint  names  of 
himself  and  Evans,  his  partner  in  trade,  in  discharge  of  hk 
own  private  debt  to  his  co-partners  in  another  firm  (the  .Drqit'- 
wich  Salt  Company)  of  which  also  he  was  a  member,  andthey 
had  indorsed  it  to  the  plaintiff.  The  latter  had  not  received 
any  notice  to  prov6  the  consideration  to  bim ;  andhe  tendered 
no  evidence  of  such  consideration.  There  were,  however^ 
circumstances,  in  the  case,  elicited  on  the  cross-examination 
of  the  plaintiff's  witnesses,  tending  to  a  suspicion  that  the 
note  had  been  indorsed  to  the  plaintiff,  not  bond  Jide  for  a 
valuable  consideration,  but  to  enable  him  to  sue  Evans,  in 
fraud  of  whom  it  had  been  originally  made,  and  whom  the 
indorsers  cer'tainly  could  not  sue  iil  their  own  names.  Such 
a  suspicion,  thrown^upon  the  title  of  th6  indorsee,  it  was  fit 
that  he  should  be  called  upon  to  dear  away.    But  the  Court 
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went  farther  than  the  circumstances  of  the  individual  case  re- 
quiredy  and  the  majority  of  the  judges  (Lord  Tenterden^  Mr. 
Justice  Littledale,  and  Mr«  Justice  Patteson^)  laid  down  the 
broad  rule  that,  "  according  to  the  more  recent  practice^'  ^  if 
the  note  or  bill  were  taken  under  such  circumstances  that  the 
indorser  himself  could  not  recover^  even  though  his  disability 
arose  out  of  a  mere  want  of  value  given  by  him,  the  indorsee 
is  bound  fo  prove  (even  without  having  notice  and  even  as 
against  the  acceptor  or  maker,)  that  he  gave  a  valuable  con- 
sideration for  the  indorsement.  This  is  the  position — a  most 
convenient  one  for  the  acceptor  of  accommodation  paper — 
which  we  have  ventured  to  characterize  as  irreconcileable 
equally  with  principle  and  authority.  Mr.  Justice  Parke  dis*- 
sented :  '^  I  have  always  understood/'  said  that  most  learned 
and  acute  judge,  ^*  that  an  indorsement  must  be  taken,  prima 
facie,  to  have  been  given  for  value,  and  that  the  proof,  at 
least  of  circumstances  tending  to  throw  suspicion  on  such  in- 
dorsement,  lies  oh  the  party  disputing  its  validity,  before  the 
indorsee  can  be  called  upon  to  prove  that  h6  gave  value  for 
the  bill."  We  shall  endeavour  to  show  that  this  is  a  principle 
which,  founded  ai^  it  is  in  the  nature  and  essence  of  bills  and 
note's  "^as  negotiable  instruments,  has  also  been  repeatedly  and 
deliberately  recognized  by  well-considered  decisions,  until  the 
66cixrrenoe  of  the  few*  Nisi  Prius  cases  to  which  we  have 
alluded,  (we  give  th^  substance  of  them  below, ^)  and '  by 

'  We  can  hardly  understand  how  the  question  involved  in  this  case  could  be  con- 
sidered, to  resolve  itself  into  a  point  of  pi-actice.  Whether  before  impeaching  the 
indorsee's  title,  the  defendant  should  or  should  not.  be  required  to  give  him  notice, 
may  property  be  deemed-  a  matter  of  .practice ;  but  the  question  here  was,  whether 
original  want  of  oonsideraljion  amounted  to  Any  impeachment  ^f  the  indonee's  title 
at  all;  a  pure  .question  of  law,  depending  on  the  principles  by  which  the  negotia- 
bility of  bilU  and  notes  is  to  be  regulated* 

'  Thomas  v.  Newton,  2  Carr.  &  Payne,  606.  Indorse  against  acceptor.  The 
defence  was,  that  the  bill  was  given  for  stflekjobbing  difl^rences ;  bat  it  stood  ulti- 
mately on  the  evidence  sinnply  that  there- was  no  valuable  consideration  as  between 
drawer  "and  acceptdr.  •  Lord  Tentdfdeb:  **  If  the  defendant  showil  that  there  was 
origtiudly  tro  conatd«ratidn  for  the  bill,  that  thrown  U  on  the  plainttlf  to  show  that 
he  gate  valae  for  it,  pr  l^at.valne  was. given  for  it  by  Dandridgv;  for  if  either  the 
piaintiif  or  Dandridge  gave  value  for  it  the  platttiff  may  recbvei'i  Otherwise  the  de- 
fendant is' eitihted  to  a  verdict.*' 

Dandrtdge  v.  Corden,^  3  C.  «md  P.  11.  Indorsee, v<  acceptor.  The  drawer  was 
called  to  prove  an  illegal  consideration  as  between  him  and  the  acceptor;  but  re- 
fusing to  answer,  Lord  Tieotdrden  said  he  could  not  bo  compelled,  bat  if  he  persisted 
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which,  furnishing  as  they  do  the  sanction  of  Lord  Tenterden's 
jastly  valued  opinion,  a  door  has  been  silently  opened  for  the 
formal  introduction  of  the  doctrine  established  in  Heath  v. 
Sansom, — a  doctrine  which  must  undoubtedly  tend  to  impede 
the  negotiability  of  bills  and  notes,  to  entail,  much  additional 
expense  upon  even  a  bona  Jide  indorsee,  and  to  throw  an 
additional  protection  round  the  manufacturers  of  accommoda- 
tion bills, — consequences,  the  mischief  of  which  is  likely  to 
be  counterbalanced,  as  it  seems  to  us,  by  little  accompanying 
benefit. 

That  a  bill  of  exchange  or  promissory  note  carries  with  it, 
as  part  of  its  negotiable  character,  a  presumption  of  consider* 
ation,  "Especially  when  it  has  come  into  the  hands  of  one  not 
a  party  in  its  original  concoction,  has  long  been  known  ^as  a 
distinguishing  attribute  of  these  instruments,  not  belonging  to 
any  other  parol  contract ;  and  which  the  law  has  conferred 
upon  them  for  the  purpose  of  facilitating  the  almost  universal 
commercial  intercourse  carried  on  by  the  assignment  of  nego- 
tiable securities.  In  this  respect  they  were  considered  to 
stand  on  the  same  footing  with  specialties,  and,  like  them,  to 
bind  the  party  making  them,  although  without  adequate  con- 
sideration ;  the  plaintiff  in  an  action  on  such  an  instrument, 
not  being  required  to  prove  that  he  gave  value  for  it,  the  de- 
fendant not  being  at  liberty  to  prove  that  A^. received  none, 
unless  as  against  the  party  with  whom  he  was  immediately 
concerned  in  its  negotiation.  ^  Before  the  statute  of  Anne, 
the  only  objection  we  find  stated  to  a  declaration  on  a  pro- 
missory note,  is  that  it  did  not  import  a  consideration  like  a 
specialty,  though  bills  of  exchange,  the  ancient  and  acknow- 
ledged instruments  of  mercantile  intercourse,  did.""  Thence 
it  is,  that  a  bill  or  note  need  not  express  that  it  was  given  for 
value  received ;  and  that  when  they  are  declared  on,  even  in 
assumpsit f  the  consideration  is  never  stated*     And  as  every 

in  lefasing,  it  would  sland  on  the  evidence  that  there  waH  no  consideration.  The 
report  does  not  state  what  course  the  cause  afterwards  took ;  but  LordTenterden*s 
language  clearly  intimates  that  he.  conndered  the  want  of  consideration  as  a 
sufficient  answer  to  the  plaintiff's  jprimd  facie  title. 

■  Bull.  N.  P.  270 ;  2  Atk.  182 ;  Simmonds  v.  Farminter,  1  Wils.  189  ;  Ash- 
hurst,  J.  in  Lickbarrow  v.  Mason,  2  T.  R.  71  jPhilliskirk  v. Pluckwell,  2  M. &  S. 
395. 

>  Gierke  v.  MartiOi  and  Potter  v.  Pearson,  Lord  Raym.  757,  759, 1  Salk.  129. 
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indorser  is  in  the  nature  of  a  new  drawer,  ^  it  follows  that 
every  indorsement  also  prima  facie  imports  a  consideration, 
and  that  the  indorsee  has  a  new  title  of  his  own  in  respect  of 
the  indorsement,  and  does  not  claim  by  the  title  of  any  prior 
holder.  ^     Such  being  his  situation,  what,  on  the  other  hand, 
is  that  of  the  acceptor — or  in  the  case  of  a  promissory  note,  of 
the  maker  ?  "  He  who  accepts  a  bill,  whether  for  value  or  to 
serve  a  friend,  makes  himself  in  all  events  liable,  and  nothing 
can  discharge  him  but  payment  or  release."^    He  makes 
himself  a  debtor  to  all  the  parties  to  whose  hands  the  instru- 
ment shall  come  bonajide,  and  it  is  for  him  to  discharge  him- 
self from  that  liability  by  showing,  not  that  he  chose  to  accept 
without  consideration,  but  that  the  party  suing  him,  either 
from  the  circumstances  under  which  he  took  the  bill  or  from 
his  own  express  agreement,  is  incapacitated  from  maintaining 
his  suit.     Chief  Justice  Eyre  thus  states  the  principle :  ^  **  No 
evidence  of  want  of  consideration  was  ever  admitted  in  a  cas» 
between  an  acceptor  or  drawer,  and  a  third  person  holding  the 
bill  for  value*    And  the  rule  is  so  strict,  that  it  will  be  pre- 
sumed that  he  does  hold  for  value  until  the  contrary  appears. 
How  does  the  contrary  appear  from  the  fact  that  the  de- 
fenSqni  gave  no  value  ?    The  onus  probandi  lies  on  the  de- 
fendant«     If  it  can  be  proved  that  the  holder  gave  no  value 
for  the  bill,  then  indeed  he  is  in  privity  with  the  first  holder, 
and  will  be  affected  by  every  thing  which  would  a£fect  that 
first  holder."    The  same  doctrine  is  supported  by  the  high 
authority  of  Lord  Eldon.     In  a  case  before  his  lordship  at 
Nisi  Prius,  ^  when  Chief  Justice  of  the  Common  Pleas,  the 
plaintiff,  suing  as  indorsee  of  a  bill  against  the  acceptor,  rested 
his  case  on  the  formal  proof  of  the  acceptance  and  indorse- 
ment t    the  defendant  proposed  to  prove  that  he  accepted 
without  consideration :  Lord  Eldon  said,  **  If  a  person  gives 
a  bill  of  exchange  for  a  particular  purpose,  and  that  is  known 
to  the  party  who  takes  the  bill,  as  for  example  if  to  answer  a 

*  See  Brown  ▼•  Harradeiii  4  T.  R.  149 ;  Chitty  on  Bills,  141 ;  and  the  cases 

then  cited. 
«  See  Beauchamp  v.  Parrjr,  10  B.  &  C.  91  ;  Lloyd  &  Welsby,  336. 
^  Mansfield,  C.  J.  &  Heath,  J.,  in  Fentum  v.  Pocock. 
«  CoUins  ▼.  Martin,  I  B.  &  P.  651. 
«  Taunt.  196. 
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particular  demand,  then  the  party  taking  the  bill  cannot  apply 
it  to  a  different  purpose ;  but  where  a  bill  is  given  under  no 
such  restriction,  but  given  merely  far  the  aeeofnmodation  of 
the  drawer  or  payee^  and  that  is  sent  into  the  world,  it  is  no 
answer  to  an  action  brought  on  that  bill  that  the  defendant, 
the  acceptor,  accepted  it  for  the  accommodation  of  the  drawer, 
and  that  that  fact  was  known  to  the  holder ;  in  such  case  the 
holder,  if  he  gave  a  bona  fide  consideration  for  it,  is  entitled 
to  recover  the  amount,  though  he  had  full  knowledge  of  the 
transaction;**  not  going  on  to  intimate  that  the  evidence  ten*- 
dered  by  the  defendant  would  put  the  indorsee  to  prove  ex^ 
trinsecuM  that  he  did  give  a  bona  fide  consideration^.but  de-* 
nying  to  such  evidence  all  effect  whatever.  And  ift  a  subse- 
quent case  in  the  House  of  Lords,  ^  speaking  of  the  decision 
in  Fentum  v.  Pocock,  by  which  it  was  determined  that  time 
given  by  the  indorsee  to  the  drawer  is  no  discharge  to  the 
acceptor  of  an  accommodation  bill,  known  to  be  such  by  all 
the  parties,  his  lordship  said,  f^  the  Solicitor-General  says 
that  the  Court  of  Common  Pleas  have  determined,  that  though 
one  receives  a  bill  of  exchange  with  the  knowledge  that  it  is 
an  accommodation  bill,  yet  the  acceptor  is  bound  to  pay.  If 
that  went  upon  this  principle,  that  with  a  view  to  the  benefit 
of  commercial  intercourse  you  would  not  inquire  into  the 
knowledge  of  parties,  but  that  all  should  be  taken  according 
to  the  natural  effect  of  the  bill,  as  appearing  on  the  face  of  it, 
I  think  that  a  most  wholsesome  principle."  The  Court  of 
Common  Pleas  have  even  determined,  ^  that  it  is  not  of  itself 
any  defence  for  the  acceptor  to  the  suit  of  the  indorsee  to 
plead  that  the  bill  was  accepted  for  the  accommodation  of  the 
drawer,  and  was  by  him  indorsed  to  the  plaintiff  when  over 
due.  Mansfield,  C.  J.,  there  says,  ^^  There  is  no  allegation  of 
fraud  in  this  plea,  nor  any  averment  that  the  plaintiff  did  not 
give  a  valuable  and  full  consideration  for  this  bill ;  it  must 
therefore  be  presumed  that  he  did,  and  that  there  is  no  iraud 
in  the  transaction."  ,  And  Chambre,  J.,  "  It  was  never  meant 
that  the  defendant  should  have  any  consideration  for  the  bill.  ' 
If  he  had  lent  money,  it  would  have  been  without  considera- 
tion ;  but  he  could  not  perhaps  lend  money,  he  therefore  lent 

*  Bank  of  Ireland  v.  Beresford,  6  Dow.  237. 
3  Charles  v.  Maisden,  1  Taunt.  224. 
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a  bill.  He  is  not  hurt,  if  he  cannot  be  called  upon  before  the 
bill  is  due.  There  is  no  fraud  or  collusion;  the  indorsee  re^ 
ceives  this  as  he  would  receive  any  other  bill."  ^ 

The  question  we  are  discussing  had  been  brought  under 
the  consideration  of  the  Court  of  King's  Bench,  a  very  short 
time  before  it  was  mooted  in  Heath  0.  Sanaom,  in  the  case  of 
Mann  v.  Lent.^  The  learned  judges  who  were  present  when 
that  case  first  came  on  for  argument  (Bayley,  J.,  Litdedale, 
J.,  and  Parke,  J.,)  appeared  then  to  consider  the  doctrine  we 
have  been  illustrating  so  well  established,  that  they  at  once 
called  upon  the  counsel  for  the  defendant  (the  acceptor,  as 
was  alleged,  without  value)  to  state  whether  he  really  meant 
to  contend  that  the  plaintiff,  the  indorsee,  was  bound  to  give 
evidence  of  consideration,  and  on  what  grounds ;  and  it  was 
only  on  his  assurance  that  Lord  Tenterden  had  so  ruled  under 
similar  circumstances,  and  afler  conferring  with  his  Lordship, 
that  they  adjourned  the  argument  to  be  heard  by  the  whole 
Court.  The  question,  however,  was  ultimately  evaded  in  that 
case,  the  decision  turning  on  the  ground  that  the  consideration 
had  not,  in  fact,  wholly  failed. 

To  the  principle  thus  so  frequently  affirmed,  before  the 
judgment  in  Heath  v.  Sansom  (or  at  least  before  Lord  Ten«- 
terden'a  decisions  at  Nisi  Prius  on  which  that  judgment 
rested),  the  exceptions  which  had  been  admitted  were  rather 
apparent  than  real ;  all  falling  within  the  limitation  stated  by 
Lord  EUenborough,  that  in  order  to  call  upon  the  indorsee  to 
prove  consideration  aiiunde,  some  suspicion  must  first  be  cast 
upon  his  title  by  showing  that  the  bill  was  obtained  from  the 
defendant,  or  some  previous  holder,  by  force  or  by  fraud.^ 
Thus,  where  the  drawer  had  given  the  bill,  not  only  without 
consideration,  but  under  duress — under  a  threat  of  personal 
violence  and  confiscation  of  his  property,  the  same  learned 
judge  ruled*  and  nobody  can  doubt  most  rightlyi  that  the 
defendant  not  having  been  a  free  agent  in  the  creation  of  the 
instrument,  such  a  taint  attached  to  the  subsequent  title  to  it,  as 

*  In  the  last  edition  of  Bayley  on  Bills,  the  note  of  this  case  is  followed  by  a 
%ed  quiere,  whether  of  the  learned  judge  himself  or  of  the  editor,  we  are  not  aware, 
but  addedj  no  doubt,  in  consequence  of  the  nisi  prius  ruling  of  Lord  Tenterden. 

«  10  B  and  C.  877  j  L.  and  W.  320. 

<  Reynolds  v.  Chettle,  2  Campb.  596. 
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made  it  incumbent  upon  the  holder  to  shew  by  extensive  evi. 
dence  that  he  came  by  it  bondfide.^  Indeed^  the  only  ques- 
tion with  us  is,  whether  the  party  under  such  circumstances 
ought  to  be  held  liable  in  any  case.  So,  where  the  drawer 
had  received  no  consideration,  and  had  been  tricked  out  of 
the  bill  by  a  gross  fraud;  here  also  it  was  held  that  the 
plaintiff  (who  was,  moreover,  the  immediate  indorsee  of  the 
party  committing  the  fraud)  was  bound  to  prove  consideration.^ 
Again,  in  an  action  by  an  indorsee  against  several  defendants 
as  partners  in  a  trading  company  and  acceptors  of  a  bill,  the 
defendants  having  proved  that  by  the  articles  of  the  company 
the  members  were  prohibited  from  circulating  bills  or  notes, 
Lord  Ellenborough  said, — ^'  An  indorsee  may  recover  on  a 
bill  against  partners  in  a  concern,  though  the  drawing  or 
accepting  were  contrary  to  agreement  between  them,  and  by 
one  of  the  partners  in  fraud  o/*  the  rest;  but  then  the  indorsee 
must  shew  that  he  gave  value/'^  In  the  case  of  a  lost  or 
stolen  bill  or  note,  a  further  weight  of  proof  has,  by  a  series 
of  modern  cases,  not  unreasonably,  and  certainly  beneficially, 
been  cast  %pon  the  holder ; — ^to  shew,  not  only  that  he  gave 
value  for  the  instrument,  but  also  that  he  did  not  take  it  out 
of  his  ordinary  course  of  business,  or  under  circumstances 
which  ought  to  have  excited  the  suspicion  of  a  prudent  and 
careful  man — ^thii^  being  considered,  in  the  language  of  Mr. 
Justice  Bayley,  "  part  and  parcel  of  the  bonajides^*^ 

Even  where  the  defendant  has  had  it  in  his  power  to  adduce 
such  evidence  of  firaud  or  force  as  should  render  it  incumbent 
on  the  indorsee  to  sustain  his  title  by  proof  of  consideration, 
it  has  been  made  a  question  in  several  cases  whether  he  should 
be  permitted  to  do  so  without  having  given  the  plaintiff  such 
reasonable  notice  of  his  purpose  as  to  enable  him  to  be  pre- 
pared with  the  proof  required  of  him.  In  the  Common  Pleas, 
in  conformity  with  a  deliberate  decision  of  that  Court,^  such 
notice  is  still  held  necessary;  in  the  other  Courts  a  rule  better 

*  Duncan  v.  Scott,  1  Campb.  100. 

'  Rees  V.  Marquis  of  Headfort,  2  Campb.  574. 

^  Grant  v.  Hawkes,  Chitty  on  Bills,  31,  note  b.  And  see  Green  v,  Deakin,  3 
SUik,  N.  P.  C.  347 ;  Paterson  v.  Haidacre,  4  Taunt.  115. 

*  Gill  V.  Cubitt,  3  B.  and  C.  466 ;  Down  v.  Hailing,  4  B.  and  C.  330  ;  Snow 
V.  Peacock,  3  Bing.  406 ;  Slater  v.  West,  Dans,  and  Lloyd  15 ;  and  other  cases. 

^  Paterson  v.  Hardacre,  4  Taunt.  114. 
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founded  in  principle,  and  perhaps  more  reasonable,  is  esta- 
blished; that  as  the  evidence  is  natural  to  the  issue . on  tSe 
record,  it  cannot  be  excluded  on  the  ground  of  want  of  pre- 
vious notice,  although  it  is  matter  of  comment  if  notice  were 
not  given  at  all,  or  not  given  at  a  reasonable  time,^     If,  how- 
ever, as  it  seems,  this  principle  is  to  be  applied  also  to  every 
case  of  an  accommodation  bill,  the  consequence  will  be,  that 
an  innocent  indorser,  whether  apprised  of  the  intended  defence 
or  not,  must  cotne  prepared — necessarily  at  a  considerable 
increase  of  expense — to  prove  that  value  was  given  for  some 
one  at  least  of  the  indorsements.    Where  practitioners   of 
respectability   are  concerned,   it  is,  nevertheless,  and   will 
continue  to  be  the  practice,  from  a  mere  principle  of  fair 
dealing,  to  give  such   notice;   but  the   defence  of  accom- 
modation acceptors  and  indorsers  falls  too  frequently  into 
far  diOferent  hands.     The  inconvenience  against  which  the 
new  doctrine  is  directed  is  said  to  be,  that  a  party  who  could 
not  himself  sue  upon  a  note  or  acceptance,  could  put  it  into 
the  hands  of  a  third  person,  and  in  consequence  of  such 
transfer,  the  proof  of  value  given  would  be  dispensed  with. 
But  in  the  case  of  a  mere  accommodation  bill,  if  it  be  **  put 
into  the  hands  of  a  third  person"  in  the  ordinary  course  of  its 
circulation,  where  is  the  inconvenience,  or  where  the  hardshipj 
of  enforcing  it  in  the  ordinary  manner  against  the  party  whoj 
with  his  eyes  open,  has  chosen  to  lend  himself  to  such  a 
liability?     If  it  be  transferred  under  circumstances  which 
raise  a  suspicion  of  collusion,  that  is  a  different  matter ;  that 
may  be  proved,  and,  being  proved,  amounts  to  a  substantial 
impeachment  of  the  transferee's  title.     But  whether  incon- 
venience may  or  may  not  result  from  the  former  doctrine,  we 
cannot  help  apprehending  that  from  the  new  may  proceed 
much  more  inconvenience — in  many  cases  positive  injustice ; 
besides  that  it  is,  in  our  humble  consideration,  inconsistent 
with  sound  legal  principles,  which  have  received  the  sanction 
of  the  highest  judicial  authority. 
W. 

*  Manni  v.  Lent,  I  Moody  and  Malkin. 
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A*T.  IV.  — OH  THE  UABILITY  OF  A  HtJSBAHD  RtARRtrnG 
BURINO  HIS  MmORfTY,  TO  THE  DEBTS  OF  HIS  WIFE  COK- 
TRACTED  PREVfOUSLY  TO  THE  MARRIAGE. 


The  union  of  a  married  pair  16  in  the  law  considered  so  per- 
fect that  they  are  deemed  one«  Of  this  union  the  husband  is 
the  representative,  and,  as  ^^  capt$i  muUerii^'  is  invested  with 
her  rights  and  burthened  with  her  liabilities.  In  ordinary 
^^es  bee  separate  existence  is  so  completely  annihilated,  that 
they  become  "  qua$i  tmica  persona  earo  una  ei  sanguis  uimu^^ 
and  all  her  rights  and  all  her  liabilities,  as  well  those  which 
arise  subsequently  to  the  marriage  as  those  which  eidsted  (m^* 
viously,  are  transfisrred  to  the  husband  $  and  he  continues  thus 
to  represent  her  as  long  as  their  union  endures^  and  as  soon 
as  that  is  terminated  by  the  death  of  either  party,  the  husband 
or  bid  reprNentatives  cease  to  be  interested  in  her  separate 
rights^  and  at  the  same  time  are  exonerated  from  the  debts 
and  engagements  of  the  wife  eontraeted  before  the  marriage. 

The  few  instances  in  which  a  husbi^d  is  freed  from  answer* 
ing  the  engagemifnt»  of  bis  wife — as  in  th^  instance  of  her 
^lopemeiit — or  of  her  separation  with  a  suitable  provision — or 
of  her  gross  ex^avaganeei  without  her  husband's  sancUon^ 
and  with  the  ediinlvance  of  creditors^— do  not  impugn  the 
general  rule,  but  are  eitceptions  which  illustrate  it;  ih  the 
foriner  instances  the  intimate  union  which  forms  the  basis  of 
marriage^  and  its  dependent  consequences,  is  impaired^  and^  in 
the  latter^  the  ^^  caput  muH^is''  has  been  party  to  no  engage-^ 
ment* 

Although  infants  are  for  the  most  part  prohibited  from 
entering  into  contracts,  marriage  is  not  forbidden  to  them ; 
the  reason  of  their  disability  for  contracting  in  general  is,,  that 
th^y  may  not  be  induced  to  enter  into  engagements  injurious 
to  their  interests,  whilst  their  inexperience  renders  thetn  open 
to  deception ;  but  a  higher  policy  requires  the  marriage  eon- 
tract  to  be  indissoluble,  and,  perhaps,  the  gallantry  of  the 
reader  may  induce  liim  to  think  that  the  reason  for  excluding 
an  infant  from  other  contracts  is  ill  applicable  to  the  blissful 
bond  of  matrimony.     We  accordingly  find  that  the  Common 


Law  pttrf&iKi  majrriage  to  be  contracted  at  any  n/g^  and  Wbilit 
it  tendsni  indtsbduble  the  iituion  of  a  male  (tf  fbmteen  wilh  n 
feittale  of  twdv^  years  of  age^  it  allows  infants  of  mor^  tender 
yeate  to  ei^gage  in  an  imperfect  eontriM^t  of  mateimony,  wfaicb, 
on  littainii^  th(rae  ages,  they  may  either  abandon,  or,  agreeing 
to  ttcUi^re  to  it»  may  tender  perfect  and  binding.  The  Statute 
Law  requires  all  personsi  on  entering  into  a  contract  of  mar- 
riage^ to  tomply  with  certain  ceremonies,  but  creates  no  dis* 
quidifioation  in  infents  from  engaging  themsel?es  in  the  mar>- 
riage  contract;  fer  the  purpose  of  presefting  to  purents  and 
gBardknn  a  dtte  controuli  it  directs  thei^  consent  to  be  obtained 
to  the  marriage  of  in&nts  \  and  though  it  tisite  with  penalties 
such  as  marry  in  deflioiQe  of  their  luthorityi  it  does  not  render 
the  iniiiTiage  inralid  {  the  obstacles  it  opposes  to  the  rashness 
itf  yduA  are  not  a  perfect  barrier^  but  under  cireumstancea  of 
disgrace  nhdk  pUniiriiment  may  be  over-leaptt  As  the  law  per^ 
Bdid  in&nts  to  marryi  it  should  seem  to  follow  that  their  mar- 
riages nm&lt  be  accompanied  with  the  consequences  attendant 
on  marriageti  in  general  $  ftnd  this  inference  appears  so  natural, 
diat  had  it  hot  bten  opposed  by  the  opinion  of  a  learned  writer, 
we  should  hare  rested  satisfied  without  a  more  minute  inquiry. 
Mn  Fimblanque  thus  expresl^s  himself  on  the  subject  t  *'  A$ 
neisenaties  for  on  ittfnni's  wife  are  wet;e%smie9  for  him^  he  h 
ehorgemUefor  ihem  uHksg  proi^ided  before  the  metrriage  /  in 
which  cdee  he  ii  noi  chargeabkf  though  she  uses  them  efi^r^ 
Wards.*' ^  But  we  hope  to  show  that  the  debts  of  a  woman 
contracted  before  marriage,  either  by  being  provided  with 
necessirieii  o^  by  other  legal  means,  become  chargeable  on 
het  husband  during  the  CotertUre,  notwithstanding  he  be  an 
infantk 

WhiUt  the  law  allowis  an  iitfant  to  enter  into  marriage^  it 
Irithhdlds  none  of  its  beneficial  results ;  ail  infant  husband  is 
possessed  of  the  saitie  cdntroul  o?er  his  wife  as  ft  husband  of 
ftiU  age  I  has  the  teme  right  to  her  ptoperty>  and  enjoys  all  the 
jame  advtotages  {  and  she  is  equally  under  his  protection  and 
aft  seeiir^ly  withdrawn  firohi  the  pursuit  of  creditors  as  the 
wife  of  aa  adtllt.  Why  should  he  not  thei^fore  be  subject  to  ftll 
the  same  duties  and  liabilities  ?    Qm  setdit  commodum  setUiiJe 

^  ]« f  oBb*  TtMse  on  Equiljr,  73. 
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debet  ei  onus.  \  If,  indeed,  the  law  had  withheld  from  .him 
the  enjoyment  of  her  fortune,  it  would  have  been  reasonable 
not  to  have  imposed  on  him  the  burthen  of  her  debts,  but  as 
in  no  one  respect  are  an  infant  husband's  rights  less  than  those 
of.  one  of  full  age,  his  liabilities  must  be  equally  great.  It  is 
true  that  if  a  marriage  is  contracted  between  parties  of  whom 
one  or  both  are  infants,  and  the  prescribed  consent  of  parents 
and  guardians  is  not  obtained,  the  party  actively  offending  in 
evading  the  law,  may,  if  sued  for  that  purpose,  be  deprived  of 
the  advantages  of  the  property  accruing  from  the  marriage  ;^ 
but  this  is,  in  its  strict  sense,  a  penalty  and  forfeiture  for  mis- 
conduct,^, equally  applicable  to  infants  and  adults,  and  cannot 
exonerate  them  from  their  liabilities  to  strangers. 

The  privilege  of  infancy  is  given,  says  Lord  Mansfield,  as 
a  shield  to  protect  his  inexperience  from  circumvention,  "  and 
not  as  a  sword  or  offensive  weapon  of  fraud  or  injustice;"' 
The  wife's  creditor  is  free  from  the  accusation  of  overreaching 
the  husband,  for  with  him  he  had  ho  dealings,  and  there  can 
therefore  be  no  occasion  for  the  infant  to  be  fortified  against 
one  who  adopts  no  measures  against  his  defencelessiiess.  If 
the  wife  herself  were  an  infant,  necessaries  were  properly  sup- 
plied to  her ;  and  if  she  were  of  full  age,  the  law  presumes 
her  to  be  fully  capable  of  making  a  bargain, — and  here  is  a 
sufficient  protection  to  the  husband ;  the  full  age  and  capacity 
of  the  wife,  in  the  latter  case,  being  a  guarantee  of  the  pro- 
priety of  the  debt,  whilst  the  necessity  of  the  bargain  supports 
it  in  the  former. 

The  marriage  protects  the  wife  from  suits  during  its  con- 
tinuance, and  vests  absolutely  in  her  husband  all  personalty, 
and  such  choses  in  action  as  he  reduces  into  possession  during 
the  coverture ;  if,  therefore,  no  claim  lay  against  the  husband, 
the  creditor  would,  of  necessity,  in  all  such  cases,  be  delayied 
in  his  remedy,  and  in  many  would  be  absolutely  without  re- 
dress ;  but  can  the  creditor  be  thus  injured  by  circumstances 
over  which  he  has  no  controul, — is  he  to  suffer  for  "resifUer 
aUos  actUy — is  he  to  sustain  the  burden  of  a  debt  of  the  wife 
whilst  her  husband  enjoys  the  benefits  of  the  marriage  ? 
Were  it  so,  it  must  be  confessed  that  the  infant  had.  furnished 

>  Stat.  4  Geo.  4.  c.  76,  s.  23.     '         «  4  Euss.  329^.  •  »  3  Burr.  1802. 
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himself  with  an  offensive  weapon  of  injusticei  and  that  the 
creditor  was  his  innocent  victim. 

The  only  authority  referred  to  by  the  author,  whose  opinion 
we  controvert,  is  a  nisi  prius  case  of  Easter  Term,  5  Geo.  1, 
the  report  of  which  is  so  short,  that  we  copy  it  verbatim. 
"Turner  r.  Trisby,  at  Guildhall.  Per  Pratt,  C.  J.  Necessa- 
ries for  an  infant's  wife  are  necessaries  for  him,  but  if  provided 
in  order  for  the  marriage,  he  is  not  chargeable,  though  she 
uses  them."  Did  this  case  in  terms  support  the  opinion  for 
which  it  was  cited,  its  being  a  nisi  prius  opinion,  and  extracted 
from  a  reporter  of  little  authority,  would  not  render  it  of  much 
importance.  But  in  fact,  the  ambiguous  meaning  of  theex^ 
pression  "in  order  for  the  marriage!^  induces  an  opinion 
that  it  was  a  case  of  fraudulent  connivance  by  the  creditor 
who  supplied  goods  to  the  woman  with  the  view  of  charging 
the  husband  to  whom  he  knew  she  was  about  to  be  united. 

There  is,  however,  a  decision  of  the  Court  of  Common 
Pleas  which  sets  the  question  at  rest.  In  Paris  r.  Stroud  and 
wife,^  determined  in  the  18th  of  Geo*  3,  the  report  of  which 
is  in  these  words : — 

"  Plaintiff  made  affidavit  for  bail,  that  defendants,  or  one  of 
them,  are  indebted  for  board,  clothes,  jewels,  &c.  provided  for 
the  wife ;  defendant,  the  husband^  £Ln  infant,  moved  for  a  com* 
mon  appearance.  Ttie  Court  held  that  if  an  infant  marries 
a  woman  of  full  age,  {as  in  this  case)  he  is  liable  to  her  debts^ 
but  thought  plaintiff's  affidavit  not  sufficiently  certain.  Plain*^ 
tiff  had  leave  to  make  a  new  affidavit,  and  explain  what  was 
due  before  defendant,  the  wife,  was  of  age^  and  what  after,  and 
whether  the  debt,  or  any  part,  became  due  before  the  marriage 
or  after.  Plaintiff  made  a  new  affidavit  accordingly,  and  the 
sum  for  which  bail  was  to  be  given  was  moderated  at  the 
Judge's  chamber." 

We  conclude,  therefore,  that. both  principle  and  authority 
combine  in  fixing  an  infant  husband  with  a  liability,  during  th^ 
joint  lives  of  himself  and  his  wife,  to  answer  for  the  lawftd 
debts  of  his  wife  although  contracted  before  the  marriage^ 

S. 

'  Barnes,  95. 
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Mqiff  of  our  reaiim  iimN  have  noiipei  with  mm^  intor^oi  ^4 
iwiviMity  Ihe  i^j^  motion  9fMr»  lUrvey  Idv  te^ging  in  ''  A 
KU  IQ  give  i^wer  to  thci  Court  of  Kill's  Bench,  in  e^i^m 
eMQ0»toewip(dtbe9ei»GberAofi)iefoiir  |jipaof  Cou^c^lofdwit 
pmlk^  m  fl>liidi3«la  and  «^  banisters  rt  kw/'  Hi^kig  SnM 
to  iNwwioe  tibftbeusa  (^Ua  (»xpe4iai»y,  l)ebas  si^i^  jiwoiumisA 
tbftt  )tf  wiU  m>ve  ar»  addifOfis  to  hi»  lAi^skj  to  durset  Ibe 
CSomaien  l0.Yf  ConBumBmrnf^  tfit  e^moim  into  tb#  pew^|rs  j»mi^ 
«s<evci«ed  by  tbe  Bei9<sh«i»  of  tbe  I wi  of  Conart  wiftb  r^spMSk 
to  tbe  ftdousaiea  of  b^rristef  s.  It  ia  poesibk  thii^  purfanxBP^ 
may  be  eaihd  upoft  to  deeid^oa  the  letter  meliev  b^Nse  these 
vevewrks  a|^p(MHr  in  pirtnl;  birt  m$.  whatever  tbe  ]»6ult»  they 
HfmiA  net  be  vmeh  motiified  therejl^,.  lise  bwe  thMgbk  ijt 
bettei  n^t  to  4elay  9i9)^JAg  theoit  It  i»  no  iMurt  of  our  fHre^ 
sent  object  to  investigate  the  circumstances  of  Mh  QeiPvey'e 
9mm  ca^e,  or  to  deeide  whetbf  f  4he  ^vunrtov  froia  wbkb  the 
qiotioiit  ceipe>  end  the  iliustviLtiens  by  which  it  wae  sui^orteil^ 
weie  &¥oqreble  or  M»t  to  its  success*  It  U  sufficiept  for  m 
Ibftt  e  very  s^ong  minority  of  the  House  of  Coiim»»«^  adopted 
tbe  eio¥ev'3  view  of  this  reeUy  iiB|)pirtwt  queetioiii  aia4  urg^  m 
Us  behalf  soi^  ergimeato  entitled  to  p^w  eiteetiioo*  B^M 
before  eaterbag  ieto  these^  it  wty  be  e&  weU  to  stete  pneeais^jr 
wbet  ilm  obBO)(ipus.  power  ^  the  be^b^ir/^  i$t  hedi  in  the 
ee^  of  students  ajad  of  barriers* 

Iqi  tbe  forwei^^  then^  it  aioouets  to  r^jenrtJAg  4t  their  plei»uffe 
wy  «i>pb(^nt  &c  adiais«toi»  to  theur  sAeieties  w«tbe«*t  ioiqiiiry 
instituted^  without  cause  assigned^  and  without  effe^  atiowe^ 
9adi^  tberefiare  4t  power  purely  abs(duto  a«4inrespoflieibtet  in 
tho  lettor*  tbe  senae  wi&  one  Ui^rtwt  4iflb«eiiee»— that  m»fn 
peA  lies  to  the  Gowmml^w  ju4ges»  mi  tbereMjpo^tboiigb  eiel 
before,  the  bec^chers  q»ay  be  qoiof)eUe4  to  amgo^  i^aieiie  fyn 
their  refusal  to  call  to  the  bar.  These  large  privileges  arje  no 
modem  usurpation^  but  seen  eoe^^l,  or  nearly  so,  with  the  first 
establishment  of  the  Inns  of  Court.  The  evidences  for  their 
antiquity  in  the  shape  of  kings*;  judges*,  and  benchers*  orders, 
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may  be  fimnd  scattered  up  and  down  in  ''  Dugdale's  Origtnes 
Inri&siaJes/'^  or  more  eommodioiisly  collect^  in  the  *^  His- 
tory and  Andqui^s  of  the  four  Inns  of  Court"  Equally 
ancient  and  well-estabKshed  seems  the  authority  of  the  judges 
as  nsHors,  for  reviewing  the  general  discipline  and  reguktion 
of  the  members  of  these  societies.  In  one  particular,  indeed, 
viz.  a  control  met  the  admission  of  students,  this  authority 
seems  ta  have  been  more  extensive  formerly  than  at  present. 
This  we  gather  more  especialf^  from  an  order  of  the  judges, 
I  James  I.,  adopted  by  the  benchers  of  the  four  Inns,  that 
none  but  gentlemen  should  thereafter  be  admitted  membets. 
Such  an  interference  seems  to  militate  against  the  above  state- 
ment of  an  irresponsfble  power  of  rejection  residing  in  the 
benchers,  and  to  throw  a  doubt  upon  its  accuracy ;  but  this 
doubt  has  been  nemoved  by  the  recent  case  of  Woofer,*  who 
applied,  when  refiised  admittance  as  a  student,  to  the  judges 
to  interfere,  and  received  for  answer  that  they  had  no  power 
to  do  so,  and,  on  his  subsequent  application  for  a  mandbtmus 
to  the  King's  Bench,  the  whole  Court  expressed  a  clear  opi- 
nion, that  there  was  not,  nor  could  be,  from  the  nature  of  the 
case,  any  control  there  or  elsewhere  over  the  iildependence  of 
ihe  benchers  in  admitting  and  rejecting  as  it  pleased  them. 
Ihe  arguments  adduced  for  the  reasonableness  of  such  an  in- 
dependence, we  shall  presently  have  occasion  to  notice. 

It  seems  hardly  disputable  that  there  is  good  reason  to 
desire  a  restraint  of  some  sort,  placed  in*  fit  hands,  on  the 
admissit^n  of  barristers  and  students.  In  a  profession  like 
the  law,  where  the  confidences  reposed  are  so  important,  the 
temptations  to  dishonesty  and  meanness  so  powerful,  the  ex- 
ercise of  independence  and  Rberality  so  requisite,  few,  it  is 
presumed,  will  contend  that  it  would  not  be  greatly  for  th^ 
benefit  of  society,  if  the  practice  were  confined  to  men  of  good 
character  and  generous  ffeelings.  Fewer  still  will  be  found  to 
support  the  removal'  of  all  restrictions  <hi  the  ground  taken 
up  by  Mr.  <yCom«ll,  that  if  disreputable  persons  be  caHed  to 
the  bar,  the  public  suiBEers  nothing,  the  public  not  being  com* 
pellsd  ta  employ  them ;  seeing  bow  little  in  general  the  eliint 
knows  of  the  counsel  he  employs :  or  on  his  other  ground^ 

>  Esp^sciftlly  at  pp.  141, 147, 161,274,  311,317. 
MB.  and  C.  855. 
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that  the  profession  suffers  nothuig,  not  being  compelled  to 
associate  with  them ;  seeing  how  constant  and  close  is  the 
collision  of  the  Court  and  the  circuit-table.^  If  there  be  any 
well-judging,  persons  who  wish  to  have  the  avenues  of  law 
thrown  absolutely  (ygexi  to  all  comers,  it  must  be,  we  imagine, 
because  they  entertain  an  opinion,  that,  in  whatever  hands  the 
controlling  power  were  lodged,  it  could  not  be  employed  other- 
wise than  inefiectively  or  unjustly.  We  see  no  reason  why 
this  should  of  necessity  occur,  ind  wish  to  see  the  experiment 
tried  fairly :  at  any  rate,  the  arguments  of  weight  employed  in 
the  late  discussion  go  against  the  operation,  not  the  nature, 
of  the  restrictions  of  the  Inns  of  Court,  and  aim  at  showing 
that  their  administration  is  placed  in  unfit  hands,  not  that  it 
should  not  be  placed  somewhere.  Neither  do  Mr.  Harvey 
and  his  advocates  complain  that  the  authority  of  the  benchers 
has  been  too  frequently  or  extensively  exercised,  but  only  that 
it  has  been  unjust  and  partial  in  the  selection  of  objects  for 
its  exertion. .  It  would,  indeed,  be  extravagant  to  assert, 
viewing  the  present  state  of  the  English  bar,  that  an  over- 
watchfiil  or  too  severe  eye  had  scrutinized  the  character 
of  every  candidate  for  admission.  Let  us,  then,  for  the  pre- 
sent, confine  ourselves  to  inquiring  whether  in  any  and  in  what 
respects  the  present  system  is  objectionable,  and  what  are  the 
improvements  to  be  made  in  it. 

Mr.  Harvey  introduced  his^  motion  with  the  following 
remarks : — "  Every  man  who  merits  the  distinction  of  be- 
ing a  constitutional  lawyer  must  be  a  willing  supporter  of 
this  measure,  for  it  is  founded  on  principles  of  which  the 
ablest  of  their  order  have  been  the  most  eloquent  de- 
fenders. Th^e  principles  are  two,  and  they  are  the  founda- 
tion of  every  law  that  claims  an  alliance  with  moral  justice. 
1st.  That  there  can  be  no  wrong  without  a  remedy,  or,  what 
is  the  same  thing,  no  right  without  the  means  of  adequate 
vindication:  secondly,  there  can  be  no  punishment,  however 
slight,  which  is  not  preceded  by  a  verdict  pronounced  by  the 
peers  of  the  accused,  under  the  sentence  of  a  responsible  jury, 

*  As  to  the  evil  cansequetices  resulting  to  the  community  at  large  from  the  de- 
gradation of  the  legal  profession,  see  L.  M.  vol.  v.  pp.  34  and  61.  We  need 
hardly  add,  that  if  men  of  low  character  are  indiscriminately  admitted,  it  will  be 
soon  abandoned  by  those  to  whom  its  present  rank  in  society  is  attributable.— £ci/l. 
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agreeably  to  known  and  defined  laws."  To  say  that  for  every 
right  there  should  be  means  of  adequate  vindication,  is  a 
nearly  identical  proposition,  for  without  those  means,  a  right 
could  not,  from  its  nature,  exist;  and  just  so  long  as  the 
benchers  or  other  persons  exercise  a  control  over  calls  and 
admissions,  just  so  long  will  persons  of  indifferent  cha- 
racter have  no  right  to  become  barristers  or  students  when 
they  desire  it,  and  no  longer.  But  Mr.  Harvey's  second 
hypothesis  is  too  extravagant  to  require  combating,  although 
it  forms  the  basis  of  a  great  portion  of  his  subsequent  reason- 
ings. It  was  well  said  in  reply  by  the  Attorney  General, 
(and  he  said  but  little  well  on  this  occasion)  that  the  fact  of 
having  no  specific  charge  airainst  a  man  fit  to  lay  before  a 
jury,  does  not  prove  him  a^roper  person  to  a  Jit  to  your 
society,  or  to  entrust  with  your  affairs.  So  far  we  quite  agree ; 
but  we  fail  to  perceive  the  inference,  that,  because  there  may 
be  questions  of  character  beyond  the  province  of  a  jury,  the 
right  tribunal  for  deciding  on  them  is  a  secret  and  irrespon- 
sible body,  which  assigns  no  reasons  for  its  conduct.  Still 
less  do  we  understand  the  analogy  of  colleges  quoted  by  the 
Attorney-General  in  the  late  debate,  and  by  the  judges  in 
WooUer's  case,  where  it  is  contended  that  the  Inns  of  Court,  in 
rejecting  whom  they  please  firom  their  society,  do  no  more  than 
the  English  Universities,  which  have  never  been  attacked  on 
that  account.  Had  Oxford  and  Cambridge  a  monopoly  of 
education,  as  the  four  Inns  have  a  monopoly  of  law ;  were  the 
former  even  institutions  for  the  national  benefit,  as  the  latter 
must  be  taken  to  be,  there  might  be  some  force  in  this  ana- 
logy. But  a  man  may  be  learned,  and  make  good  profit  of 
his  learning,  and  yet  not  a  bachelor  of  arts,  and  the  colleges 
of  England  were  intended  not  so  much  for  the  good  of  the 
public,  as  for  the  maintenance  of  the  religion  paramount  for 
the  time  being. 

We  might  go  on  adducing  some  further  instances  of  falla- 
cies employed  on  both  sides  in  the  late  discussion,  but,  to 
avoid  prolixity,  let  us  proceed  at  once  to  state  what  se^m  to 
be  the  main  objections  to  that  which  Mr.  Harvey,  with  more 
magniloquence  than  taste,  denounces  as  ^'  that  unheard-of 
and  tremendous  power  with  which  these  cloistered  benchers 
arm  themselves — a  power  which  monarchy  itself  cannot  exer- 
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dse^  and  toiy  hf  opposed  to  every  prmeiple  of  eomrnon  aenst^ 
justice,  or  koaesty ;  an  in^skorial  aatkorky  coexteBURve  iriA 
a  man'a  bmig,  ^Krcisiiig  Jurisdietion  from  the  hoor  of )»» 
btvtk  to  the  day  that  diey  strangle  hiiii.^  As  the  eases  of 
stwleiit  and  barrister  ki  sense  respeets  are  ^Mferent,  it  wS  he 
as  well  to  take,  first,  those  objeetions  iriiiek  afpply  to^  bodi. 

These  are,  first,  the  extreme  imeertainty  of  Ike  grounds  on 
vkiek  the  benchers  refose  ta  admit  or  caS  to  the  htaf,  Bo 
these  gentlemen  exelnde  oidy  those  who  kaye  been  gftilty  of 
legal  eSeneew,  or  do  they  extend  their  scratlny  to  moral,  or, 
iartker,  to  potitkal  conduct!  Hare  they  any  fixed  line  of 
demarcation  to  aepavate  the  elect  from  the  condemned?  ft 
no  where  appears  that  they  have.  A  few  Tague  rules  liiey  have 
sometimes  promulgated,  but  not  regi^rly  followed.  They  have 
k  r^ulatioB  i^akist  low  bffth  and  poverty  sliH  extant  on  tketr 
order-books,  fmt  k  has  Icmg  become  a  dead  letter.  One  km 
HMfcde  a  law  agamst  reporters  for  the  pubRc  press,  another  Imr 
objected  to  insdtvent  debtors,  but  the  latter  has  admitted  bb- 
solvent  debtors,  and  the  former  eafied  reporters  iso  the  bar.* 
As  the  practice  stands  at  present,  it  is  so  uncertain,  that  some 
milueky  persons  must  be  equally  liaMe  to  false  hopes  of  ob- 
fainii^  admission  and  false  fears  of  suffering  rejectibn.  It  is; 
perhaps,  not  too  mudi  to  say,  that  any  man  whose  private 

*  Arthur  Murpby,  the  translator  of  Tacitus,  was  refused  on  the  ground  of  his 
ftaving  once  been  upon  tfce  stage;  fie  proved  himself  to  be  a  man  of  education  and* 
tedwwal,  and  Qfefait>ii€toiiMljvidenaeliiath»  had  only  kXkrmd  di%  ^SaaaAt 
pr4fii84oa  Ayr  » vflfry  «hprt  ti|n« ^d^ras  ft^tolia er  under tl|«  pse^suii of  tenq^waiy 
distress,  we  now  forget  which ;  but  th^  benc^efs  were  ioezoral^le*  We  giv^lhis 
anecdote  on  the  authority  of  one  of  his  relations,  an  English  banister,  now  living. 
One  of  tin  most  eminent  men  now  at  the  bar  is  well  known  to  have  net  with  con- 
sitaM/Q|»IMilianeat)wpart«f  (fag  A— dwia  af  Liacohi's  fua,  in  eeMaqaanrt  aJ 
1M«  having  oAoe  mnved  ii^  an  itd^^  ^9^ik  of  life ;  and  w#  a^  a/|su^  iSiat  ipje^- 
tions  were  formerly  veiy  frequent ;  but  rej^ed  persons  are  naturally  upwilliDg  to 
make  their  cases  public.  Some  notion  may  be  formed  of  the  kind  of  po^er  exercised 
by  the  benchers  of  the  olden  time  from  the  following  extract  from  ian  oidermade^by  tine 
beociMrs  o^  tl»e  l«iiU|(i  Teuii^  in  l^^ 

the  barr  hiereafiter,  (tfber  than  ^ueh  a^  have  thjeir  full  time  and  are  otbenrisfi  qjiaUfiad 
thereunto,  as  the  orders  of  the  House  do  ijcquire :  and  therefore  they  enjoin  the  gen- 
tlemen under  the  barr  to  apply  and  follow  their  studies  to  keep  the  case,  td  perform 
tll«r<xeidaei,  tpardet  «imv^habUtmd  hair  u^teeitoy  mdfnmmtiiy,  aoooidingto  the 
QiEdeps  el  the  Honae ;  and  to  yield  dipe  roipect  and  abeewence  to  the  bencheia  and 
^cients,  theic  gpveneurs,  as  they  expect  and  4esize  the  preferment  to  the  degree  of 
the  barr,  or  otherwise  care  to  be  lyable  to  the  censure  of  the  bench }  or  ^as  the 
cause  flhattTequxre)  to  be  out  off  innn  the  society.'' — Edit. 
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omukiet  had  fasm  very  oba«Lk>ii8  to  ihm  ralkig  putyy  nugbi 
run  a  risk,  oa  iqpptjring  to  he  ealled  or  adoikted,  o£  IjanBg 
d|ai  »yplicatinn  r^ei^bdtlt,  m/d,  sa  of  laeiurruig  aa  irroaediakle 
dugng^  We  opafefffwi  Aai  WooUer's  case  appears  t»  Ha  a 
hard  oae.  Oa  tludt  oocaakm  the  haodbaK  cf  liDCobi'a  Ihr 
giarciBed  their  odioiia  prerogalaye  of  asaigning  no  reaaoa  tof 
their  refiKsal;  buithe  Atteraey^Generai  siottoi  the  other  aight^ 
that  ^*  he  did  not  know  whether  liie  ^iaien  was  a  right  ene, 
but  he  di4  know  that  Weolnr  waa  exckided  beeaua^  Ae 
benchers  thought  that  the  *  Biaek  Dwarf'  waa  a  eoaapositicNiK 
eacJtiBg  t&  deeib  of  Tiokaee^  t(|innlt,  tmd  secUdon."  Yet 
when  soiBe  of  the  aieet  efeutve  pasapgea  ef  Ihat  pwhliealtiBO 
were,  selected  hf  proeactt^ea,  the  defeadao*  waa  ac^piitied 
bya  javy,  and  besidea,  as  Mr.  OXioan^l  lematks^fihei  is  toa 
«hibioi«^  an  effNKe  to  make  it  a  fHrqper  eauae  fer  exclasi^  the 
natare  of  i^  varias  wkb  the  teaifKr  of  the  times,  and  hdom 
mow,  to  oail  Lard  Birdpsdate  a  stoat-bnilt  ^s^pecial  fk^eg,  of 
Loi|)  Sardariclp^  a  sheep-fieseder  fiEoaa  Cairiinri%e,  has  been 
accounted  Ufaetteiis.  We  gtna  the  enamptea  sdeljr  oa  tha 
laamed  gentlranaa's  aatherity.^ 

The  aext.  objecticm  of  wei^  is  the  iaiperfisct  in&nnatioa 
i^KNi  whkh  the  beaefaefs  generall}!  ast»  aad  the  eoaaeqi^eat 
in^tice  that  is  deae.  Thie  is  aa  eyil  mamSfM  m  aa^teure^  and 
SMijF  iqn^pa'  in  Tariaas  waj^s*  it  amy  lead  to  the  ezelusioa  of 
the  des^viag  throngh  an  exparte  stati»aent  whkh  has  heea 
takcia  up  without  a  QMitradaolioa  being  permitted,  or  to  &e 
admission  of  the  andesernng  &&m  aa  stalesieat  hayiag  beea 
lecekwd  aad  n»  inqiury^  ma.de^  if  it  be  doabtied  whether  the 
aiiAiorit5^  we  ace  dbcqsstag  has  ever  bam  the  meaaa  of 
idiatttng  oast  fiwm  &e  pco&ssaoa  uBp  pesaaa  reattjr  a  desipadbla 
aeqaisitiea  ta  it,  it  can  scarcdly  be  eantendad  thait  noaie  iadi» 
Tidiiais  have  not  snecessiolljr  wrig^d  throagh  the  pfioharfBoa* 
arf  ordeal  fima  &e  igaMraaee  or  aegligeaee  ,of  tha  heaefaors^ 
whose  private  life,  if  kno wo,  wodd  faaitt  suJ:]|Bifibed  them  to- 
baiiishaient  ireai  an^  society  of  gendeaaait  what^^.  It  is 
said  taoy  tii«t  in  swam  iaas  a  moa»  bx  oaaraitty  pssaa^  thaaa 

iaiyto  ^Ui^  X^yd's  Vs9m  UhBllfuui  hf  Ua  ai4  of  ^tafes'ufmA^^'r'Edit. 
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in  others^  and  that  individualsj  nottemarkable  for  the  immacu- 
late virtue  of  their  earlier  life,  have  found  a  more  lenient  cen- 
sorshipon  one  side  of  Fleet-street  than  on  the  other* 

Anodier  objection. should  be  noticed  that  attaches  equally 
to  all  tribunals^  which,  exercising  a  controul  over  the  destinies 
of  any  portion  of  mankind,  keep;their  proceedings,  and  the 
reasons  of  them  a  secret.  Without  casting  the  slightest  im^ 
putation  on  the  characters  of  the  Benchers  of  the  four  inns, 
of  whom  we  do  .  not  know  that  one  exists  who  is  not.  an 
honourable  and  honest  man,  it  is  yet  incontrovertibly  true  that 
their  unpublished  and. unexplained  decisions,  put  it  in  the 
power  of  any  malignant  or  prejudiced  individual  to  inflict  an 
irreparable  injury,  on  a  person  undeserving  of  it*  Should  an 
unlucky  candidate  chance  to  have  one  enemy  among  the  ruling . 
body,  he  may  be  overwhelmed  and  crushed  by  accusations, 
which  he  is  not  permitted  an  opportunity  of  answering.  On 
the  other  hand,  should  a  person  steeped  in  infamy  possess  one 
friend  in  authority,  inquiry  is  escaped  under  the  shade  of  his 
protection,  and  degradation  to  the  profession,  and  ingury  to 
the  public,  are  the  almost  inevitable  consequences. 

There  is  a  fourth  objection  of  great  weight,  but  applicable 
to  the  case  of  students  only, — we  mean  the  irresponsibility  of 
the  power  which  regulates  their  admission.  The  mention  of 
the  fact  sufficiently  points  out  the  evil,  without  consuming  any 
time  in  proving  the  all  but  universally  admitted  proposition^ 
that  irresponsible  authority  is  in  all  cases  liable  to  much  abuse« 
and  that  a  court  from  which  lies  no  appeal,  is  less  likely  to 
take  care  that  its  decisions  are  accurately  just,  than  one  placed 
in  a  less  independent  position.  Mr.  Campbell,  although  a 
friend  to  the  present  system  generally,  expressed  his  regret 
during  the  late  debate,  that  the  judges  did  not  possess  the 
same  controul  over  the  benchers  in  the  case  of  students  as  of 
barristers.  The  fact  of  their  lordships  once  possessing  it^ 
and  their  subsequent  unaccountable  and  voluntary  disclaimer 
of  it,  have  .been  already  mentioned. 

Having  stated  what  appear  to  be  the  main,  evils  of  the  pre<^ 
sent  system,  it  remains  to  point  out  some  obvious  and  simple 
remedies.  As  a  preliminary,  saving  much  trouble  and  more 
injustice,  we  think  it  would  be  well  for  the  four  inns  to  make 
an  a^bsolute  rule,  that  no  objection  should  be  allowed  to  the 
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call  of  any  member  to  the  bar,  unless  for  misconduct  subse- 
quent to  his  admission  as  a  student.  By  this  would  be  avoided 
the  needless  cruelty  of  suffering  individuals  to  devote  much 
time  and  money  to  the  pursuit  of  a  profession  which  they  are, 
after  all,  forbidden  to  enter.  .  The  benchers  themselves,  too, 
would  thus  escape  the  somewhat  ludicrous  appearance  of  affix- 
ing a  dishonourable  stigma  on  persons  they  had  previously 
recognized  as  good  enough  for  their  society.  Let  then  the 
inquiry  into  previous  conduct  be  entered  into  sdely  at  the 
period  of  admission  to  the  inn,  with  the  exception  above  men- 
tioned; and  further  let  this  inquiry  be  subject  in  all  cases  to 
revision  by  the  judges  on  appeal ;  not  by  way  of  mandamus, 
which,  as  has  been  truly  said,  might  bring  questions  before  a 
jury  unfit  for  their  decision,  but  let  the  judges  act  as  visitors 
or  arbitrators,  hearing  the  statements  on  both  sides,  receiving 
such  kind  and  quantity  of  evidence  as  they  think  fit^  and 
finally  deciding,  when  a  sufficient  case  appears  made  out,  on 
one  side  or  the  other.  It  appears  to  us  that  of  all  courts' of 
appeal  capable  of  examining  such  questions,  this  would  prove 
the  most  dispassionate  and  just.  Mr.  Harvey,  however,  would 
have  us  to  understand  that  such  was  not  the  fact  in  his  own 
case.  "  The  question,"  says  he,  "  with  the  benchers  being 
the  existence  of  a  certain  document,^  I  offered  to  produce  the 
person  who  drew  the  instrument,  another  person  who  copied 
it,  two  persons  who  witnessed  it,  the  individual  who  signed  it, 
the  person  who  sold  the  stamp  for  it,  and  thirteen  distinct  and 
impartial  persons  who  had  seen  it, — ^and  yet  is  the  House  {»re- 
pared  to  hear  what  I  am  about  to  state  ?    The  hall  in  which 

*  One  of  the  main  charges  against  Mr.  Harvey  was,  that  being  employed  to  sell 
an  estate  as  an  attorney,  he  had  really  sold  it  for  1,4502.,  but  had  only  accounted  as 
on  a  sale  for  950i.  to  the  vendor.  His  answer  was,  that  he  had  entered  into  a  prior 
agreement  with  the  projaietor  to  give  95bi.  for  the  property,  and  that  the  5002.  in 
dispute  was  his  own  fair  profit  on  the  bargain.  He  was  unable  to  prove  this  agree- 
ment (which  he  says  was  in  writing,  and  attested  by  two  witnesses,)  at  the  trial  of  the 
action  brought  against  him  by  the  proprietor,  who  recovered  the  5002. ;  nor  did  he 
produce  it  on  the  inquiry  before  the  Benchers.  He  simply  averred  that  he  had  ex- 
hibited it  in  the  interim  to  sundry  persons,  and,  amongst  others,  to  some  members  of 
the  Cdmmon  Council  of  Bishopsgate- Within  or  Without,  whonr  the  Benchers  did' not 
appear;  to  think  the  best  possible  judges  of  the  authenticity  of  legal  instruments. 
On  being  called  on  to  account  for  its  non-production,  Mr.  Harvey  exclaims  :>**  What 
posrible  use  could  I  suppose  their  preservation  (of  the  agreement  above-mentioned 
and  aqother)  could  ever  be  tome,  nine  years  after  they  had  been  carried  into  effisct  V 
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thebe  leahMd  Tisitdrs^  the  twehrfe  judgeB^  assembled  #n 
€i1>irded|  as  were  all  its  aT^ues,  with  barristers^  solicttorg, 
witnesses  and  friends*  The  diort-hand  writer  was  there  also; 
and  what  wete  the  first  words  pronounced  by  the  Chief  Jus- 
tice OR  taking  his  seat?  Every  pei^son  in  tfiiift  hall^  except  Ae 
patties  concerned^  must  immediately  leav^  it|  for  this  is  not  a 
court  of  justice/'  He  thence  goes  on  to  infer  that  his  case 
was  Bdfisdrly  dealt  with^  biit  we  see  oidy  in  his  statement  that 
publicity  was  forbidden  to  the  proceedings*  It  does  not  ap- 
pear very  material  wheihel*  such  ihqiuries  are  made  publie  or 
not«  It  Wouldy  perhaps^  be  more  btosistent  with  the  generd 
spirit  of  our  institutions  that  ihej  should  be  so. 

Haying  ndw  pointed  out  ^hat  seems  die  desirable  form  of 
scrutiny  into  the  merits  of  candidates  fo^  admission,  let  us  add 
a  few  remarks  oil  itl^  naturei  We  wish  to  sefe  it|  instead  of 
being  noiUiiiid  and  lax,  as  at  present  in  most  eases^  r^  and 
rigid  in  all.  The  methods  for  flusilitating  this  Would  be  but 
few  and  simple.  Let^  for  instaneci  the  naities  of  those  %pply'' 
ing  to  be  admitted  as  students  be  pladed  in  Some  eonspieuous 
position  in  the  hall  of  the  itin  for  one  tenui  as  is  sometimes 
done  with  those  of  candidates  for  Uid  bar  at  present*  This 
would  give  publicity  and  opportunity  to  those  who  knew  the 
clftimant  to  be  unwotthy^  of  taking  means  to  pretent  his 
entrance.  Let  all  applicants  be  required  to  produce  testimo- 
nials of  preViotis  good  conduct,  as  it  is  at  present  the  usage 
with  those  who  seek  admission  to  holy  ohiersi  A  &ir  character 
seems  as  Important  in  a  lawyer  aS  li  clergyman*  Further, 
itiuch  trotible  alid  disappointment  would  be  saved  by  the 
benchers  framing,  with  the  concurrence  and  approbation  of  the 
judges,  d§Halh  fixed  atld  ittrariabli*  tules  Of  fejtclu^lbtl^  not  In- 
tended to  include  all  cases,  but  absolute  as  fat  as  they  went ; 
such  for  instance  as  these,  that  no  person  guilty  of  a  criminal 
oifence^-^no  one  proved  to  have  been  culpably  involved  in 


(Letter  ts  ths  ButgCMei  of  Colchester^  kt*  p.  4i|i)  Bearing  id  tniad  thtt  thb 
allegtd  umt ietton  of  the  isutititjr  of  theie  doeumenti  ie  snppowd  is  have  M  «• 
their  leii  Hfter  the  hctkm,  mi  itfU/t  their  fisdtfetiea  to  the  Ofmtmdn  OinmeilSMi> 
fire  will  Uk  Mr.  Harvejr  one  quettim  in  ant  tom-^I>ets  he  heliets  that  thcie  k 
one  mto  #Mnfln  or  chiM  in  theee  malms  that  wtM  be  eootioced  hf  Aich  leaflos* 
ing  t  The  other  <fliarge  wai,  ihtii  he  bad  itolen  a  deed  i  which  charge  atoo^  it  a|h 
IMti  %  hit  4W11  letter,  the  f  eidict  e^  a  Jsiy  cosfimied^-^Mti 
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ese  of  ihoM  tnnsaetioite^  whteh  Mt.  H«rt€f)r  tenn6  mere 
qnestieBs  of  m^tn  imd  Mum,  but  somfe  pe<fple  defiottinate 
ftfad^^no  crhe,  if  it  were  thought  fitting,  who  had  beeti  a 
iiaiikm(i  or  insohent  debtor,  should  be  admitted  a  raerabc^r 
of  any  iim  <tf  court.  Sttch  regulations  Would  materially 
dimiidsh  tlie  number  of  applicants  for  admission  whom  the 
society  ffiight  feel  called  on  to  rejeet^  and  so  lighteh  their 
labours  of  inquiry*  If  it  be  objected  that  the  system  ^  Ate 
iMlToeadng  would  make  the  situation  of  a  ben<$her  laborious 
and  uncomfortable,  we  confess  that,  viewing  the  agreeable  and 
honourable  position  those  gentlemen  occupy,  (many  from  the 
merit  of  age  only^)  and  remembering  that  a  good  portion  of 
them  haive  retired  from  {nrofessional  Odcupi^otis  and  lead  a 
life  of  ease  and  idleness,  we  should  not  object  to  see  them 
thus  msiefidly  though  unpleasiuitly  employed,  iii  improring  the 
state  of  legfd  society* 

a.  

AUT  VI-^RtCElft  ftDITtONS  OF  BLACKST0Tn3S*S  COMMftNt AftlfeS. 


Commeniariei  on  the  LatM  af  JEngktndi  in  fonr  books,  bp 
Sir  Wm.  Blackstonei  Knt  Simteenih  Edition,  with  Notes* 
By  John  Taylor  Coleridge,  Esq<  Barrister  at  LvW. 

DMnmehtmies  m  the  Lam  of  England,  by  the  late  Sir  Wm. 
Blackstotie,  Ktit*  A  nm»  edition,  #MA  praetiMl  Notes. 
By  Joseph  Chitty,  Bsq.  Bairister  at  LaWi 

Commentaries  on  the  tjaws  of  England^  tbith  an  Andlysis  of 
the  Work,  by  Sir  Wm.  Blackstone,  Knt.  Eighteenth 
Edition,  with  the  last  Corrections  of  the  Author,  and 
topiotts  Notes.  Vols.  I.  and  ttl.,  A^  'Thomas  Lee,  Esq. 
of  Gtay*s  Inn;  Vol.  11.  by  John  Eykyn  Itotendeti,  Esq. 
of  Gfray's  Inn ;  and  Vol,  IV*  by  Archer  Ryland,  Esq.  of 
Grays  Intl.     1829. 

TflE  Cmnmentaries  of  Sir  Wm«  Blackstone,  notwithstabd^ 
iag  itimiy  important  alterations  which  hate  befih  made  in  dif-^ 
ferent  parts  of  the  law  since  the  time  he  wrote,  is  still  the 
best  Work  to  tfrhich  the  jprofessiohal  8tudetit  dkh  be  dite^tid 
in  the  outset  of  his  studies,  ahd  the  only  one  from  which  the 
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general  reader  can  derive  a  knowledge  of  the.  laws  and  insti- 
tutions of  his  country.  It  is  not  surprising,  then,  that  as  new 
editions  have  been  required,  several  gentlemen  have  thought 
it  a  worthy  occupation  to  endeavour  to  improve  and  supply 
the  defects  of  such  a  work.  "  To  me,"  Mr.  Coleridge  well 
observes  in  his  preface,  '^  the  Commentaries  appear  in  the 
light  of  a  national  property,  which  all  should  be  anxious  to 
improve  to  the  uttermost,  and  which  no  one  of  proper  feeling 
will  meddle  with  inconsiderately.  It  is  easy  to  point  out 
their  faults ;  and  their  general  merit  of  lucid  order,  sound  and 
clear  exposition,  and.  a  style  almost  faultless  in  its  kind,  are 
also  easily  perceived  and  universally  acknowledged;  but  it 
requires  the  study,  perhaps  necessarily  imposed  upon  an 
editor,  to  understand  fully  the  whole  extent  of  praise  to  which 
the  author  is '  entitled;  his  materials  should  be  seen  in  their 
crude  and  scattered  state;  the  controversies  examined  of 
which  the  stum  only  is  shortly  given;  what  he  has  rejected; 
what  he  has  forborne  to  say,  should  be  known  before  his 
learning,  judgment,  taste,  and  above  all,  his  total  want  of  self 
display,  can  be  justly  appreciated.'* 

To  the  correctness  of  this  eulogium,  the  examination  which 
we  have,  from  time  to  time,  made  of  portions  of  the  materials 
whence  the  learned  commentator  has  drawn  his  statement 
bears  ample  testimony.  ^  We  think  it,  therefore,  a  question  of 
no  slight  interest  how  this  valuable  work  has  been  handled 
by  its  editors,  whether  its  defects,  which  have  chiefly  origi- 
nated in  alterations  of  the  law,  have  been  judiciously  supplied. 

In  order  that  we  may  estimate  fairly  the  labours  of  the 
gentlemen  whose  works  stand  at  the  head  of  our  article,  we 
should  consider  the  nature  of  the  '^  Commentaries,",  and  for 
whose  use  they  are  intended.  And  it  requires  but  very  slight 
consideration  to  see  that  it;  was  the  object  of  the  commentator, 
rather  to  seize  upon  general  principles  than  to  enumerate  all 
the  minute  details  of  each  particular  case.  But  there  is  more 
detail  than  might  have  been  expected;  this  however  is  con- 
fined to  the  citing  of  the  exceptions  from  general  rules,  and 
the  examples  by  which  such  rules  are  illustrated  or.  explained. 


*  A  very  diflferent,  and  very  powerfully  expressed,  opinion  of  the  Comme&taiies  is 
given  by  Mr.  Austin.  .  (fivA\xm  annesecl  to  hh  vforh,  p.  Ixiii.) — Edit, 
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We  do  not  find,  and  it  is  not  the  object  of  the  work  that  we 
should,  all  the  details  required  by  the  practitioner  in  advising 
upon  the  ^*  rights**  of  persons  or  in  assigning  the  appropriate 
remedy  for  their  "  wrongs."  Such  is  the  nature  of  the  work, 
and»  general  as  it  may  be,  the  class  of  persons  to  which  it  is 
applicable  is  not  less  extensive.  It  is  truly  stated  by  Mr. 
Coleridge,  *'  The  Commentaries  are  in  the  hands  of  the 
most  different  descriptions  of  readers ;  they  are  referred  to  by 
the  lawyer,  studied  by  the  pupil,  consulted  by  the  country 
gentleman,  and  each  will  expect  from  the  editor  the  subsidiary 
information  which  he  happens  to  need  at  the  moment.*'  But 
we  apprehend  the  task  of  the  editor  was  sufficiently  defined 
by  the  nature  of  the  work.  It  was  his  duty  to  correct  the 
original  oversights  of  his  author,  and  to  notice  those  altera- 
tions of  the  law  since  his  time,  which  affect  ^he  statements  in 
the  text. 

In  general,  Mr.  Coleridge  has  performed  his  task  diligently 
and  well.  His  notes,  written  in  a  perspicuous  style,  evince 
considerable  acquaintance  with  the  historical  learning  con- 
nected with  the  subject,  and  frequently  show  that  be  has 
carefully  considered  the  materials  whence  Sir  William  Black- 
stone  has  drawn  his  luminous  statements.  The  student  need 
not  refirain  from  reading  the  notes,  from  the  apprehension 
that  they  will  divert  his  attention  and  lead  him  far  beyond  the 
text;  he  will  find  in  them  what  is  necessary  for  the  right  un- 
derstanding of  the  text,  and  no  more.  The  editor  has  judi- 
ciously confined  himself  to  the  correction  of  original  over- 
sights, and  such  additions  as  the  alterations  of  the  law  re- 
quired; and  his  notes  may  be  said  to  supply  such  information 
as  the  author  himself  would  have  approved  had  he  revised  his 
work  at  the  present  time. 

When  we  consider  the  variety  of  topics  comprised  in  the 
Commentaries,  we  are  well  able  to  estimate  the  forbearance 
of  Mr.  Coleridge,  in  omitting  many  opportunities  of  showing 
his  ingenuity  and  learning  by  dilating  upon  topics  which 
would  have  afforded  him  an  easy  conquest,  but  which  were 
only  brought  forward  by  the  commentator  incidentally,  and 
were  not  necessary  for  his  argument.  Much  of  the  labour  of 
Mr.  Coleridge  is  indeed  hidden  from  the  observation  of  the 
careless  reader ;  his  corrections  of  the  text  and  his  verification 

VOL.  VIII.  L 
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of  references  ha^e  added  much  to  tlie  Tahve  ctf  die  Vm4t,  wilii« 
out  increasing  its  'bulk  or  expense.  He  also  deserves  ^nise 
for  the  maaner  in  "vHiicfa  te  has  treated  the  labours  of  hb 
predecessors ;  he  has  silently  omitted  their  notes  when  inoior- 
rect  or  irrelevant,  without  provii^  to  his  readers  that  they 
were  wrong.  **  The  art  df  writing  notes,**  says  Johnson^  in 
his  admirabie  pre&ee  to  Shakspeai^,  **  is  m)t  of  difficidt  iil:taifl- 
ment.  The  woiic  is  performed,  firSt  by  railing  at  the  stapi-* 
dity,  negligence,  ignorance,  and  asinine  tastelessness  of  tine 
former  editors,  and  lowing,  from  all  that  goes  beforo  and  sll 
that  follows,  the  inelegance  and  absurdity  of  the  old  reaidting ; 
then  by  proposing  something  which,  to  superficial  roii4«rs, 
would  seem  specious,  but  which  the  editor  rejects  with  indigo 
nation;  then  by  producing  the  true  reading,  with  a  long  para-^ 
phrase,  and  ccmduding  with  loud  accUmations  <m  the  discb*^ 
very,  and  a  sober  wish  for  the  advancement  and  prosperity  of 
gaduine  crilacism/' 

We  win  now  extract  a  few  of  Mr.  Coleridge's  notes,  Bdec(>« 
ing  those  which  will  be  moi^  generally  interesting* 

The  learned  commentator,  it  is  well  know;i)  kys  down  Ihti^ 
position  diat  it  is  not  a  moral  oflfenee  or  sin  to  trmsigress  it' 
Ikw  which  merely  enjoins  or  forbids  a  thing  which  is  wholly 
a  matter  of  indifierrace ;  aiid  h^  notices  the  game  laws  and 
some  others  as  falling  within  his  rule»  ConscieAoe,  he  saya, 
in  such  a  case^  is  no  further  concerned  than  by  directing  a 
submission  to  the  penalty  in  case  of  our  breach  of  such  laws. 
^^  But,"  he  adds  by  way  of  qualification,  **  where  disobedience 
to  the  law  involves  in  it  any  degree  of  publie  miiehiefor 
privaie  injury ^  there  it  fiiUs  within  our  former  distinction, 
and  is  also  an  ofience  gainst  conscience.'*  Upon  this  doc- 
trine Mr.  Coleridge  makes  the  following  sensible  remarks : 

*'  Penalty,  of  whatever  kind,  is  only  another  name  for  pu- 
nishment; and  punishment,  as  the  author  himself  tells  us  in 
vol.  iv.  p.  11,  is  not  imposed  for  the  sake  of  atonement  or  ex^ 
piation,  but  as  a  precaution  against  future  offences.  The 
amount  o;'the  ]^nalty  may  indicate  the  importance  which  the 
legislature  attaches  to  the  crime,  and  so  indirectiy  the  public 
inconvenience  of  the  breach  of  the  law^  but  it  can  never  be 
calculated  to  heal  the  wound  occasioned  by  the  breach. 
^'  Nor  have  the  wisdom  or  importance  of  the  law  any  thii% 
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to  do  with  the  principle  of  our  obedience  to  it ;  the  true  prin- 
ciple of  that  is  the  authority  of  the  lawgiver,  which  must  be 
the  same  whatever  be  the  law.  If  we  are  convinced  that  the 
authority  is  sufficieht,  we  ought  to  obey  equally  in  great  and 
small;  nothing  will  discharge  us  but  the  oppoisition  of  a  supe- 
rior authority^  which,  in  truth,  renders  the  inferior  insufficient* 
The  same  prindple,  upon  which  a  breach  of  one  command-* 
mcnt  is  declared  to  make  a  man  guilty  of  the  whole  ten^  applies 
in  this  case,  and  the  more  closely  the  more  trivial  the  matter 
may  seem;  for  the  smaller  the  inducement  is  upon  which  we 
break  the  commandment,  the  greatei^  is  the  contempt  of 
audiority. 

"  Common  sense  and  experience  approve  this  reasoning,  by 
showing  that  nothing  is,  in  fact,  indifferent  when  the  law  has 
once  prohibited  it.  The  breach  of  any  one  law  must  be  in^ 
oonvement,  dther  by  way  of  example  to  other  persons,  or  as 
diminishing  the  habit  of  respect  for  other  laws  in  ourselves. 
The  laws  of  a  country  form  an  entire  connected  body,  and 
though  he  that  takes  a  little  piece  of  iron  from  an  iron  forge 
iMAjf  do  no  great  harm,  yet  if  he  takes  it  from  a  lock  or  a  chain 
he  disorders  the  whole  tolitexture. 

**  One  argument  of  the  author  for  the  position  in  the  text 
remains  to  be  noticedi  because  it  is  <^  a  very  plausible  nature. 
Jeremy  Taylor  has  stated  it,  and  given  an  answer  rather  too 
abstruse  and  scholastic  for  this  place.  The  objection  is,  that 
if  human  laws  bind  the  conscience,  then  it  is  in  the  p^wer  of 
human  legislature  to  multiply  crime;  in  Taylor's  own  lan^^ 
guage,  then  man  shall  have  power  to  make  more  Ways  to  the 
devil,  to  make  the  straight  way  to  heaven  yet  straighter,  and 
the  way  to  hell,  which  is  already  broad  enough,  yet  wider  and 
more  deceptive  of  miserable  and  perishing  souls. 

**  I  cannot  see  how,  on  principles  of  justice,  this  difibrs  at 
all  from  the  eonteded  power  of  binding  the  conscience  to  the 
payment  Of  penalties^  or  how  a  compulsory  payment  of  them, 
when  incurred,  can  discharge  the  conscience ;  and  it  cannot 
seriously  be  maintained  that  the  law  is  made  on  a  theory  of 
voluntary  payment  of  the  penalty.  It  can  never  have  been 
suppoj^ed  that  the  man  who  smuggles  to  avoid  paying  the 
duty,  intends  to  pay,  except  on  compulsion,  the  treble  value 
of  the  article,  or  a  penalty  of  i'lOO. 

L  2 


14S  Recent  Editions  of 

^^  But  if  we  pass  over  this  inconsistency  in  the  text,  and 
admit  the  argument  in  its  fullest  extent,  it  is  undoubtedly 
strong  to  show  the  inconvenience  of  an  unnecessary  law,  and 
the  heavy  responsibility  under  which  any  law  is  made.  But 
it  can  go  no  further,  if  the  principles  laid  down  in  the  begin- 
ning of  this  note  are  true.  It  should  be  remembered,  too, 
that  this  is  not  the  only  instance,  indeed  that  the  instances 
are  not  few,  in  which  human  powers  are  allowed  to  act  indi- 
rectly on  the  consciences  of  men.  And  as,  in  a  question  of 
convenience,  it  is  always  allowable  to  strike  a  general  balance, 
it  may  be  said  that  a  less  evil  flows  from  this  indirect  conse- 
quence of  some  laws,  which  consequence  it  is  always  in  the. 
power  of  the  subject  to  avoid,  than  good  from  the  vast  addi- 
tion of  strength  thereby  given  to  the  sanction  of  human  legis- 
lators in  general." — ^voL  i.  pp.  58,  59. 

We  will  contrast  with  these  observations.  Mr.  Lee's  note  on 
the  same  subject,  from  which  some  idea  may  be  formed  whe-. 
ther  he  is  likely  to  prove  a  safe  and  an  intelligent  instructor 
of  youth. 

'^  Happily  for  the  due  administration  of  the  laws,  whatso- 
ever they  be,  disputation  as  to  whether  the  observance  of 
them  be  matter  of  coni^ience,  is  very  immaterial.  If  the  severe 
execution  of  I9.WS  be  insufficient  to  operate  restraint,  conscience 
will  hardly  usefully  interfere*  I  cannot  differ  from  tbe-con-* 
elusion  at  which  the  commentator  here  arrives,  namely,  that 
when  the  penalty  of  violation  is  paid,  the  conscience  is 
absolved.  Where  may  conscience,  as  to  obeying  or  disobey- 
ing the  law  prohibiting  the  manufacturing  of  glass  or  of  soap, 
be  exercised?  and,  if  the  dictates  of  conscience  may  scarcely 
find  place  as  to  such  laws,  what  are  those  to  which,  as  mere 
human  laws,  it  is  ?  Feeling  refines  too  much,  as  well  as  too 
uselessly,  when  it  seeks  to  assimilate  conscience  with  things  so 
purely  indifferent  to  the  good  of  society,  in  a  moral  point  of, 
view,  as  the  municipal  law  of  society  in  many  cases  is, 

'^  It  is  not  difiicult  to  distinguish  mere  man  in  his  social, 
from  man  in  his  unsocial,  state.  As  in  a  social  state  we  be- 
hold him  a  being  remarkably  circumscribed  as  to  every  natural 
power  he  possesses  the  inherent  faculty  of  exerting,  had  such 
faculty  its  full  scope.  He  may  neither  love  nor  hate,  succour 
nor  avenge,  where  if  left  to  himself,  independently  of  social 
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restraint^  he  might  have  done.  Circumscribed  by  power,  his 
very  morals  are  lined  out  for  him ;  he  has  them  to  learn;  and 
to  forget ;  his  wiliness,  strength,  and  ingenuity,  whether  pas- 
sion or  reason  give  them  energy  or  motive,  must  be  modified; 
not  self- directed,  or  otherwise,  than  as  society  wills  and  directs. 
If  this  be  true,  and  such  the  commentator  may  be  presumed 
to  have  intended  it  is,  where  is  man's  conscience;  that  connate 
monitor,  as  I  understand  the  word,  conscience,  which  gives 
the  knowledge  of  good  and  evil  to  a  being  who  has  little  other 
rule  of  good  and  evil  but  his  own  estimation  of  what  is  good 
for  himself  and  evil  for  himself  To  assert,  therefore,  that 
obedience  to  laws  is  matter  of  conscience,  is  to  assert  that 
man  is  born  with  a  conscience  alive  to  all  and  every  absurd  or 
foolish  or  wicked  law  that  legislators,  that  is  to  say,  men  hav- 
ing the  power,  no  matter  where  or  how  gotten,  to  restrain 
their  fellow-men  from  doing  that«  or  to  command  them  to  do 
this,  may  choose  to  enact.  And,  if  conscientious  obedience 
may  not  be  predicated  of  all  law,  I  am  yet  ignorant  why  it 
should  be  predicated  of  any  law  merely  human."^— vol.  i.  p.  57^ 
note  18. 

We  trust  none  of  our  readers  will  be  perplexed  by  Mr.  Lee*ai 
notions  with  respect  to  conscience ;  but  we  will  add  a  few 
remarks  on  the  subject. 

Conscience  is  the  moral  feeling  of  a  man  with  respect  to  his 
actions;  whether  a  man's  actions  be  right  or  wrong  in  his 
own  estimation  depends  upon  his  judgment ;  thus  conscience 
depends  upon  judgment.  The  judgment  of  a  man  consists  of 
his  reason  or  mind,  and  his  information  or  knowledge — as  the 
knowledge  of  a  law  which  his  reason  considers  of  binding 
authority:  thus,  again,  conscience  depends  upon  a  man's 
knowledge.  If  a  man's  moral  feeling  is  filled  with  approba^ 
tion  and  delight  after  an  action  has  been  tried  by  his  judge- 
ment, he  is  said  to  have  a  clear  and  good  conscience:  so,  if  a 
man  is  filled  with  remorse  and  regret  after  any  of  his  actions 
have  been  so  tried,  he  is  said  to  have  a  guilty  conscience. 
But  a  man  may  oh  such  an  occasion  neither  feel  self-approba- 
tion nor  remorse ;  and  then,  and.it  is  a  fearfiil  state,  his  con- 
science is  seared  and  dead.  Thus  conscience  where  it  exists, 
and  it  exists  in  every  breast  until  extinguished  by  repeated 
jopposition  and  neglect,  punishes  the  transgressor  of  a  law. 
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and  rewards  the  obedient.  '^  And  therefore/'  to  use  the 
words  of  the  eloquent  Jeremy  Taylcur^  '*  conaeienoe  is  called 
the  household  guardian^  the  domestic  god,  the  spirit  or  aagel 
of  the  place ;  and  when  we  call  God  to  witness,  we  only  mean 
that  our  eonscienoe  is  right,  and  that  God,  and  God's  vicar, 
oinr  conscience,  knows  iV^-^RuIe  of  CtrnMcimtee,  b.  i.  oh.  i. 

Whether,  then,  any  particular  action  be  against  my  conh 
science,  depends  upon  the  verdict  my  judgment  passes  iqpoii 
such  action — depends  upon  what  rule  or  law  respecting  suek 
action  is  known  to  my  reason  or  mind.  May  I  smugglo 
goods  if  I  am  ready,  on  discovery,  to  pay  the  penalty?  Tlua 
depends  on  two  questions  :--^l.  Are  the  revenue  laws  bindaig 
on  me  ?  S.  Do  they  give  an  option  either  to  obey  or  pay  the 
penalty?  It  is  quite  clear  that  revenue  and  all  municipal 
laws,  not  contrary  to  the  law  of  God,  are  bin£ng  on  the 
subject.  It  is  equally  clear  they  do  not  give  an  option; 
the  penalty  is  not  intended  to  be  a  substitute  for  the  p«r« 
formance  of  their  requirements,  but  is  the  best  means  the 
legislature  can  devise  to  prevent  the  infraction  of  its  commands. 
Hence  it  follows,  that  the  municipal  laws  in  question  cannot 
be  safely  broken  on  the  ground  that  we  are  ready,  if  called 
upon,  to  pay  the  penalty.  And,  notwithstanding  Mr.  Thomae 
Lee,  we  venture  to  say,  happy  is  it  for  the  state  and  sodety 
that  the  observance  of  the  laws  is  a  matter  of  conscience. 
*^  The  voice  within,  which  approves  or  disapproves,  has  in  it 
a  restraining  force  more  powerful  than  a  thousand  gibbets.'* 

It  has,  Mr.  Coleridge  observes,  been  ottsn  argued  or 
assumed  that  the  king  cannot  constitutionally  reject  a  bill 
which  has  passed  both  houses  of  parliament.  This  error 
arises  from  not  considering  that  the  constitution  of  this  country 
invests  die  king  with  two  characters  which  are  perfectly  dis- 
tinct. He  is  the  appointed  minister  to  enforce  the  laws 
enacted  by  the  legislatore,  or,  in  other  words,  the  head  of  die 
executive ;  but  he  is  also  a  member,  and  an  integral  part  e( 
the  legislature. 

<<  The  constitutional  notion  .of  an  English  king  involves,  I 
-conceive,  both  characters,  and  keeps  them  distinct ;  as  head 
of  the  executive,  he  is  minister  of  the  supreme  power,  and  can 
neither  dispense  with  laws,  nor  refuse  to  obey  them ;  as  a 
josember  of  the  legislature,  he  is  as  free*  absolutci  and  iiw- 


Blaeisiene^s  Commentaries*  161 

ipomibk  as  either  of  the  other  two  estates ;  in  the  former 
capacity  his  ministers  are  subordinate  servants^  and  take  upon 
themseWea  that  personal  responsibility  for  his  acts  or  omis- 
sions, which,  by  reason  of  the  sacredness  of  his  person,  can- 
not attach  on  himself;  in  the  latter  he  has  and  can  have  no 
reponaiUe  ministers,  for  the  responsibility  of  his  acts  is  abso- 
Ittte^  and  attaches  to  the  character  In  which  they  are  done 
(that  of  a  member  <^  the  supreme  power),  and  not  to  his  per- 
«o«."— vol.  i.  p.  474. 

The  following  passage  from  Fortescue,  Mr.  Coleridge  re* 
marks,  p.  S76,  presents  a  curious  contrast  to  the  usages  of  the 
present  times  s 

^*  Furthermore  I  would  ye  should  know,  (addressing  Prince 
Bdward,  son  of  Henry  VI.)  that  the  justices  of  England  sit 
not  in  the  king^s  courts  above  three  hours  in  die  day,  that  is 
to  say,  from  eight  oi  the  dock  in  the  forenoone  till  eleven 
eei^ileat;  fmr  in  the  aftemoones  these  courts  are  not  bolden 
or  kept*  But  the  suitors  then  resort  to  the  perusing  of  their 
writii^,  and  elsewhere  consulting  with  the  Serjeants  at  law 
and  others  their  connsefllours.  Wherefore  the  justices  after 
tfiey  have  taken  their  refection,  do  pass  and  bestow  all  the 
reflidue  of  the  day  in  the  study  of  the  laws,  in  reading  of  holy 
Smpture,  and  using  other  kind  of  contemplation  at  their  plea- 
sure, so  that  thdr  life  may  seem  more  contemplative  than 
aetive.** — De  Laud.  c.  61.        * 

But  notwithstanding  they  indulged  so  freely  in  contempla- 
tion, and  although  their  salaries  were  extremely  low,  the 
judges  were  men  of  great  wealth. 

**  Of  this  there  are  abundant  proofs :  I  will  mention  one. 
In  a  capitation-tax  granted  to  Richard  II.  I  find  archbishops, 
and  the  dukes  of  Lancaster  and  Bretagne  (especially),  rated 
at  £6 :  135.  4«cl. ;  earls  and  bishops  at  £4 ;  barons  at  £9 ;  and 
the  judges  and  chief  baron  at  £5;  and  Serjeants  and  great 
apprentices  of  the  law  at  £2."— Rot.  Par.  III.  66,  67,  58, 
cited  in  Lingard,  Hist.  IV.  ^1. 

This  is  certainly  not  the  case  now ;  so  that  we  apprehend, 
did  the  sovcrdgn  wish  to  replenish  his  exchequer,  a  prosecu- 
tion of  the  judges  for  the  sake  of  their  fines,  as  is  insinuated 
of  Edwpxd  I.  by  Blackston^,  would  be  the  last  expedient 
iBSorted  to.    Indeed,  notwithstanding  the  late  increase  of  thrir 
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salaries,  many  of  the  **  great  appreiltioes  of  the  law'*  enjoy 
larger  incomes. 

We  were  not  before  aware  that  any  of  our  sovereigns  hoped 
that  the  philosopher's  stone  would  be  added  to  the  numerous 
discoveries  by  which  this  country  is  distinguished;  but  we 
find  that  Henry  VI .  granted  a  patent  to  John  Faceby  and 
others  '^  ad  investigandum  prosequendum  et  perficiendum 
quandam  preciosissimam  medicinam  quintam  essentiam  lapi- 
dem  philosophorum  nuncupatum  necnon  potestatem  faciendi 
et  exercendi  transmutationes  metallorum  in  verum  aurum  et 
argentumr  And  in  the  reign  of  Edward  VI.  there  is  a  case 
of  a  man's  confessing  himself  guilty  of  multiplication,  and  of 
using  red  wine  and  other  things  necessary  for  the  art 

It  is  now  time  to  refer  to  the  labours  of  Mr.  Chitty.  His 
notes  he  has  styled  '^  Practical,"  and  in  hb  pre&Ce  he  says: 
"  It  is  attempted  in  the  present  edition  to  render  Blackstone's 
Commentaries  a  work  of  practical  utility  and  convenient 
reference  to  the  profession  in  their  daily  avocations."  Ac- 
cordingly we  find  the  notes  on  many  subjects  enter  much  into 
detail,  and  contain  a  great  deal  of  learning  purely  technical* 
This  of  course  renders  the  work  quite  unfit  for  the  student  or 
general  reader ;  for  his  progress  would  necessarily  be  hindered 
by  notes  which  contain  much  which  it  is  unnecessary  for  him 
to  know — much  which  he  could  not  understand.  We  need 
not  say  that  we  think  Mr.  Chitty  has  mistaken  the  kind 
of  notes  which  should  attend  the  Commentaries ;  and  when 
we  consider  the  great  number  of  subjects  comprised  in  the 
Commentaries,  we  think  it  would  be  extremely  difficult  to 
accomplish  what  he  has  attempted.  To  make  it  a  complete 
book  of  reference  for  the  practitioner  upon  every  subject  to 
which  it  refers,  would  require  notes  ten  times  more  voluminous 
than  the  work  itself.  They  should  comprise,  in  fact,  all  the 
practical  treatises  with  which  our  4aw  abounds ;  this  shows 
the  impracticability  of  what  Mr.  Chitty  has  attempted.  Nei- 
ther do  we  altogether  approve  of  the  manner  in  which  he  has 
executed  his  plan.  Many  of  the  notes  we  have  examined  are 
more  calculated  to  mislead  than  assist  the  practitioner ;  and 
we  have  found  notes  which  have  nothing  to  do  with  the  text/ 

*  See  note  35,  vol.  ii.  p.  35^  to  Blackstone's  defioition  of  a  private  right  of  way* 
Mr.  Chitty  appends  a  long  note  on  highways,  and  on  the  law  in  general  reacting 
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atfd  sefereilces  which  have  tto  connection  with  the  notes  to 
which  they  are  attached.^  It  would  lead  us  into  discussions 
requiring  more  space  than  we  can  now  afford^  were  we  to  jus- 
tify our  censure  by  examining  the  book  in  detail ;  but  in  addi- 
tion to  the  notes  already  cited,  we  confidently  refer  the  pro- 
fessional reader  to  those  mentioned  in  the  note  below  ;^  and 
we  must  observe,  it  comprehends  the  greater  number  of  those 
'we  have  examined. 

We  think  we  perceive  in  some  of  Mr.  Chitty's  notes,  that 
he  has  occasionally  availed  himself  of  Mr.  Coleridge's  labours, 
and  without  any  sufficient  acknowledgment;  unless,  indeed, 
the  following  passage,  extracted  from  the  prefiice,  be  thought 
sufficient : — ^'  It  may  be  observed,  that  the  circumstance  of 
the  present  (edition)  being  the  last  executed,  has  presented 
same  advaniages  to  the  editor,  which  he  trusts  it  will  be 
found  he  has  not  neglected  to  improve."  (p.  iv.)  There  seems 
to  us  rather  a  remarkable  coincidence  between  the  following 
passages : 
Afr.  Coleridge* s  note,  voL  ii.  p,  52.  Mr,  ChUty's  note  in  loc. 

**  A  satis&ctory  derivation  of  this  "  Spelman's  <  Glouary*  does  not 

word  (vasal)  has  long  been  wanting,  give  the  derivation  of  the  word  vasal ; 

which  is  entirely  omitted  in  Spelman's  nor  is  it  stated  with  certainty  by  any 

*  Glossary.'     Meyer  suggests  one,  other  authot.      Perhaps    the    most 

which  is  at  least  plausible.    The  word  plausible  etymology  is  that  suggested 

'  gesell,'  he  says,  in  Dutch  and  Ger-  by  Meyer,  who  says  the  word  'gece/,' 

man,  ngnifies  <  companion.'  Tacitus,  in    Dutch    and    German,    signifies 

we  know,  has  described  the  first  rude  '  companion.'    And  Tacitus,  whose 

i^pearances  of  the  relation  of  lord  '  De  Moribus  Germanorum'  may  be 

imd  vasal  under  the  notion  of  com-  looked  to    for  information  on  this 

panionship;  but  his  terms  comi^ei  and  point,  describes  the  first  indications 

eomtatus  were  necessarily  abandoned  of  the  relation  of  lord  and  vasal  under 

ways.  See  also  note  51,  vol.  ii.  p.  42  ;  also  note  60  in  p.  335  of  the  same  volume ; 
where  Mr.  Chitty,  to  the  text  which  concerns  the  oonstnictioD  of  the  Statute  of  Uses^ 
has  a  note  of  two  pages  and  a  half,  detailing  a  number  of  cases  ariang  upon  WiUi, 
respecting  the  question  whether  trustees  took  the  legal  estate.  See  latter  part  of 
note  3,  vol.  iii.  p.  24. 

^  See  reference  to  Act  of  Philip  &  Mary,  and  to  2  Strange,  in  note  3,  vol.  i. 
p.  460.    Also  reference  to  3  Madd.  in  note  73,  vol.  ii.  p.  343. 

>  Vol.  i.  p.  442,  note  43.    Ibid.  p.  464,  note  16.    Ibid.  p.  466,  note  25. 

Vol.  ii.  p.  18,  note  6.  Ibid,  p.  122,  note  4.  Ibid.  p.  138,  note  34.  Ibid.  p. 
150,  note  14.  Ibid.  p.  159,  note  7.  Ibid.  p.  201,  note  3.  Ibid.  p.  297,  note  7. 
Ibid.  p.  297,  note  8.    Ibid.  p.  351,  note  8.    Ibid.  p.  418,  note  13. 

Vol.  iii.  p.  94,  note  18.  Ibid.  p.  199»  note  2.  Ibid,  p*  293,  note  !•  Ibid,  pi 
303,  note  33.    Ibid.  p.  306  (i)t  no|e  40.    Ibid.  p.  426,  note  1. 
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appUedi  which  waa  very  eariy,  to  df-  terms  cemitei  vA  eomUtftui  he0Ht^ 

sigaate  public   o^ioers   and   public  they  meitfiti  the  first  a  county  fuid  the 

charges,  the  governors  of  districts,  second  a  county,  must  have  signified 

and  the  districts  themselves.    But  it  companion  and  companionhood;  and 

18  olivimis  that  these  must  have  been  it  Is  not  disputed  that  the  first  oouitts 

sMondaiy  meanings,  that  befoieoomsi  wanwliatmaybeealMvaMlaofthe 

sigoified  a  eoiuit,  cht  c9mUiUu$  a  king*   When*  howvfcr,  ikm$  w«4i 

county,  they  must  have  signified  com-  were  no  longer  iia^d  to  axprets  thsjr 

panion  and  companionhood;  and  we  original  meaning,  '  gesell*  might*  be- 

know  that  the  first  counts  were  what  cotne  latinized  into  gausallus  or  va- 

we  should  now  call  vasals  of  Ihe  $allus" — See  Esprii,  Origine,  et  Pro- 

monardi.    When,  however,  the  se*  gres  dei  tmiUuiimu  JiuHcuireif  YtL  1. 

DondMPymeatiiiig  npeneded  tba  finty  p,  M4. 
it  seems  not  iin|HK>bable  that  the  ori- 
ginal term  might  be  latinized  into 
guasaUus  or  vasallusJ* — Esprit,  Ori- 
gine, et  Frogrh  des  InstUtUions  Judi" 
tiara,  vol.  i.  p.  144. 

It  is  with  great  regret  that  we  speak  disparagingly  of  any  la- 
bours of  Mr.  Chitty^  who  perhaps  has  done  more  than  any  maR 
now  Hving  to  facilitate  the  study  of  law^  ajid  always  ahows  great 
learning  and  ability^  though  too  often  neutralized  by  haste. 
We  admit,  too^  that  few  men  jare  entitled  to  assume  a  higher 
tone  than  himself,  but  we  icannot  help  thinking  that,  cpnsid^r*- 
ing  the  small  attention  this  edition  evidently  received  at  bis 
hands,  the  tone  of  the  following  passage  ci  his  prefitce  is  a 
little  too  high : — '*  It  has  been  said  that  this  work  (the- Com- 
mentaries), for  a  single  production,  is  the  most  valuable  which 
has  ever  been  furnished  to  the  public  by  the  labour  of  any 
individual ;  and  in  assenting  to  the  truth  of  this  proposition^ 
the  editor  is  unconscious  of  any  sinister  aiqpvopriation  of  any 
portion  of  this  praise  to  himself,  should  it  be  reiterated  after 
the  publication  of  the  present  edition ;  but  it  would  be  a  pexf* 
fectly  gratuitous  affectation  of  humility  were  he  to  conceal  his 
conviction,  that,  if  former  editions  justified  this  measure  of 
commendation,  the  present  has  equaj>  if  not  higher,  preten- 
sions to  this  distinction."  Truly  this  humility  ia  scaceely 
inferior  to  that  of  the  eminent  conveyancer,  who  sometimes 
kindly  endeavours  to  instil  into  the  minds  of  his  Majesty's  jusr 
tices  of  the  Court  of  King's  Bench  correct  principles  re^peetr 
ii^g  the  laws  of  real  property,  and  who  once  gravely  infomed 
those  learned  personages,  that,  except  himsetf  and  one  or  two 


Blaehiimut^M  Commeniaries.  155 

^kihers^  theM  wtve  none  amongst  his  brethren  upon  whom  the 
imbHo  couM  rely  in  so  diflkult  and  intricate  a  nuitter. 

We  will,  however^  endeavour  to  make  our  readers  part  with 
Mr.  Chitty  in  good  hinnour,  by  extracting  from  one  of  his 
notes  Lord  Coke's  quaint  description  of  ^^  what  properties  a 
pariiamenV^aoan  should  have ;"  and  may  it  be  of  use  in  direct* 
iag  the  judgment  of  our  newly-constituted  electors. 

'*  It  appeareth  in  a  parliament  roll^  that  the  parliament 
beings  as  hath  been  said^  called  commune  concilium^  every 
meqiber  of  the  house  being  a  counsellour,  should  have  three 
properties  of  the  elephant ;  first,  that  he  hath  no  gall ;  se- 
condly, that  he  is  inflexible  and  cannot  bow ;  thirdly,  that  he 
is  of  a  most  ripe  and  perfeot  memory;  which  properties,  as 
there  it  is  said,  ought  to  be  in  every  member  of  the  great 
council  of  parliament.  First,  to  be  without  gall,  that  is,  with- 
out malice,  rancour,  heat  and  envy.  In  elephanie  melanehoUa 
iratuU  in  nuirimenivm  eorporh*  Every  gallish  inclination 
(if  any  were)  should  tend  to  the  good  of  the  whole  body,  the 
commonwealth.  Secondly,  that  he  be  constant,  inflexible, 
and  not  to  be  bowed,  or  turned  from  the  right,  either  for  fear, 
reward,  or  favour,  nor  in  judgment  respecting  any  person. 
Thirdly,  of  a  ripe  memory,  that  they  remembering  perils  past, 
might  prevent  dangers  to  come,  as  in  that  roll  of  parliament  it 
appeareth.  Whereunto  we  will  add  two  other  properties  of 
the  elephant,  the  one,  that  though  they  be  maxima  viriutis  et 
maasimi  intetteci^s,  of  greateist  strength  and  understanding, 
iamen  gregatim  semper  inceduni,  yet  they  are  sociable  and 
^o  in  companies ;  for  animalia  gregalia  non  sunt  nociva^  sed 
animalia  solivaga  sunt  noeiva.  Sociable  creatures  that  go  in 
flocks  or  herds  are  not  hurtful,  as  deer,  sheep,  &c.  but  beasts 
that  walk  solely  or  singularly,  as  bears,  foxes,  &c.  are  danger- 
ous and  hurtftil.  The  other,  that  the  elephant  is  philanthro^ 
p69i  homiui  erranti  viam  ostendit:  and  these  properties 
ought  every  parliament-man  to  have.** — 4  Inst.  3. 

The  question  whether  the  Incumbents  of  the  Established 
Church  of  England  were  originally  entitled  to  the  whole  tithe 
or  only  a  portion  of  it,  has  recently  been  revived.  There  is 
not,  we  think,  much  difficulty  in  the  matter,^  but  as  coasider- 

'  This  must  be  taken  as  the  individual  opinion  of  the  writer.  The  Editor  «till 
entertains  considerable  doubts  upon  the  point. — Ediu 
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able  misaj^eheiisioh  sterns  to  prevail  on  the  subject  even 
amongst  lawyers^  we  will  avail  ourselves  of  the  opportunity 
present^  by  Messrs.  Hovenden  and  Lee^  to  notice  the  principal 
points  involved^  to  which  on  a  former  occasion  we  did  little 
more  than  allude.  These  gentlemen  think  that  the  clergy 
at  first  had  only  a  part  of  the  tithe.  We  will  extract  one  of 
the  notes  of  Mr.  Lee  on  the  subject — not  diat  it  is  worth 
copying,  but  it  will  serve  to  give  our  readers  some  idea  of  his 
comments. 

^'  It  should  seem  that  the  commentator  referred  tithes  pay^ 
able  in  particular  places  to  endowment  by  the  lay  lord ;  and 
if  this  could  be  clearly  ascertained,  it  is  difficult  to  discern  a 
difierence  between  the  lord's  right  to  his  land,  land  the  parson's 
right  to  his  tithes ;  but  neither  case  severs  labour  from  remu- 
neration. The  tithe,  when  paid  into  the  hands  of  the  clergy, 
originally  operated  an  exemption  of  the  parishioners  from  all 
further  contribution  on  account  of  parson,  church  repairs, 
and  poor.  The  recognition  of  any  personal  right  to  the  whole 
tithe  might  be  termed  legal  usurpation,  resulting  firom  an 
undue  and  preposterous  clerical  influence."^  Such  is  Mr. 
Lee's  opinion,  but  he  cites  no  authority  whatever. 

It  is  perfectly  clear  that,  during  the  first  ages  of  the  Chris- 
tian Church,  the  law  and  custom  were,  that  the  tithes  and  obla- 
tions of  the  faithful  should  be  divided  either  into  four  parts  for 
the  bishop,  the  officiating  clergy,  the  poor,  and  the  mainte- 
nance of  the  fabric,  or  into  three  parts,  omitting  the  bishop. 
This  appears  from  the  decrees  of  popes  and  canons  of  several 
foreign  national  councils.  '^  The  quadripartite  division  was 
chiefly  in  the  diocese  of  Rome ;  for  by  some  canons  of  the 
French,  Spanish,  and  other  churches,  it  was  tripartite,  and 
had  other  differences.  But  all  this  in  the  primitive  times, 
and  from  the  first  establishing  of  Christianity  by  a  disposition 
of  the  hierarchy,  till  about  500  years  from  Christ,  it  seems  it 
continued."^  About  the  year  600  the  inhabitants  of  this 
island  were  converted  to  Christianity  by  Augustine,  a  Bene- 
dictine monk,  who  became  Bishop  of  Canterbury.  This 
bishop  requested  the  opinion  of  the  pope  on  certain  points, 

1  1  Vol.  113,  note  36.    3  Vol.  102,  note  35.— See  Mr.  Hovenden's  note  on  the 
subject,  2  Vol.  26,  note  22. 
^  Selden,  c.  6.  s.  iii*  p.  80. 


Blaelcst(me*8  Commentaries.  1£7' 

and  ammg  others,  *^  how  many  portions  should  be  made  of 
th^  oblations  of  the  faithful  at  the  altar."  "  Respondit  Gre^ 
gorius  papa  urbis  Romae.:^Sacra  Scriptura  testatur  (quam  te 
b^ne  nosse  dubium  non  est)  et  specialiter  beati  Pauli  ad  Timo- 
theum  epistolse,  in  quibus  eiun  erudire  studuit,  qualiter  in 
domo  Dei  conversari  debuisset.  Mos  autem  sedis  apostolicsB 
est,  ordinatis  episcopis  prsecepta  tradere,  ut  in  omni  stipendio 
quod  accedit,  quatuor  debeant  fieri  portiones ;  una  videlicet, 
episcopo  et  families,  propter  hospitalitatem  atque  susceptionem, 
alia  clero,  tertia  pauperibus,  quarta  ecclesiis  reparandis.  Sed 
quia  tua  firaternitas  monasterii  regulis  erudita,  seorsum  fieri 
non  debet  a  clericis  suis  in  ecelesia  Anglorum,  qus,  auctore 
Deo,,  nuper  adhuc  ad  fidem  adducta  est,  banc  debet  conversa- 
tionem  instituere,  quae  initio  nascentis  eoclesise  fiiit  patribus 
nostris,  in  quibus  nullus  eorum,  ex  his  quae  possidebat,  aliquid 
.  suum  esse  dieebat^  sed  erant  eis  omnia  commimia."  Assuming 
that  this  response  of  Gregory  to  his  reverend  brother  was  obli- 
gatory upon  the  English  church,  which  it  was  not,  it  affords 
no  foundation  for  the  doctrine  of  either  a  quadripartite  or  tri- 
partite division  of  our  tithes,  which  in  fact  did  not  then  exist. 
It  was  indeed  merely  a  letter  of  advice  how  Augustine,  under 
the  peculiar  circumstances  of  his  case,  should  dispense  the  obla- 
tions of  the  faithfid.  Dr.  Lingard  puts  a  most  extraordinary 
construction  on  this  document.  He  says,  "  according  to  a 
constitution  which  that  pontiff  sent  to  the  missionaries,  the 
general  sto<?k  was  divided  into  f(mr  equal  portions.  (Bed.  lib. 
1.  c.  27.)  Of  thesCj  one  was  allotted  to  the  bishop. for  the 
support  of  his  dignity ;  another  was  reserved  for  the  mainte- 
nance of  the  clergy ;  a  third  fiirnished  the  repairs  of  the 
'church  and  the  ornaments  of  religious  worship ;  and  the  last 
was  devoted  to  the  duties  of  charity  and  hospitality.  It  formed 
a  sacred  fund,  to<  which  every  man,  who  suffered  under  the 
pressure  of  want  or  infirmity,  was  exhorted  to  apply,  without 
the  fear  of  infamy,  or  the  danger  of  a  repulse."^  The  caution 
of  our  legal  oracle  "  petere  fontes"  is  not  less  necessary  in 
reading  history  than  in  law.  The  intelligent  inquirer  will  ask 
— when  tithes  were  first  granted  for  the  support  of  the  minis- 
ters of  religion  in  this  country,  was  any  condition  or  qualifica- 

*  Antiquities  of  the  Ans^lo-Sazon  Church,  p.  83. 
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tionAnmxtd!  They  were  grants,  it  id  wtll  ktiowti,  dorltig 
the  seventh  or  eighth  century,  not,  at  It  id  donetantly  ftsiumed) 
to  priests  of  the  Church  of  Rome  and  sertaitts  of  the  papacy, 
but  to  ministers  of  the  independent  Anglo-Saxon  Church, 
which  owned  no  head  but  Christ.  Tithes  ai*e  very  frequently 
mentioned  in  the  Anglo-Saxon  laws  and  eariy  Sfiglish  coun^ 
oils,  and  the  payment  of  them  strictly  enforeed,  and  **  the 
fiimous  divinon'*  of  them  made  by  Charli^agne,  ad  mentioned 
by  Kackstone,  is  not  otioe  insisted  upon  or  <g von  alluded  to ; 
nor  is  there  any  papal  decree  or  cmtstitutioti  which  sfilcts  tb 
direct  a  division  of  tithes  in  England.^  It  is  per^tly  clear 
that  the  law  of  England  never  required  any  portion  of  the 
tithes  of  a  benefice  to  be  expended  in  the  repairs  of  the  body 
of  the  ehurch.  *'  By  the  canm  law^  parish  churehes  are  ti» 
be  repaired  by  the  parsons  of  the  parish,  but  the  custom  of 
this  realm  being  that  the  parish  oburches  are  to  be  repaired 
by  the  parishioners  or  inhabitants  of  the  parisbesi  this  canoti 
bound  not  the  clergy."  >  We  can  trace  this  pecidiar  custom 
frotti  a  very  early  period.^  It  is  almost  superfluous  to  add,  Ihat 
it  was  not  Blackstone^s  opinion  that  the  incumbents  Of  the 
Ghuroh  of  England  were  ever  required  to  make  a  tripartite  or 
any  other  division  of  their  tithes ;  though,  indeed,  one  df  his 
sentences,^  separated  from  the  context,  has  been  addueed  as  an 
authority  to  that  effect*^ 

To  return  to  the  former  object  of  this  artlole-^we  regret 
we  cannot  approve  of  the  plan  on  which  Messrs.  Lee,  Ho** 
venden  and  Ryland  have  proceeded  in  their  noted*  They 
have  not  been  content  merely  to  correct  the  errord  of  the 
commentator,  and  to  bring  Up,  ai^  it  were,  hts  Work  to  the 
predent  state  of  the  law,  but  they  have  filled  his  pages  With 

>  Our  pcooediog  remtiks  srs  chi«fy  dnwB  from  as  esctUsnt  Estnf  oa  tfas  Divilioa 
of  Tithes  in  England,  by  the  Rev.  Wm.  Hale  Hale,  M.  A.^latoly  published. 

*  2  Inst.  663.  See,  too,  Carth.  360.  1  Salk.  164,  165.  12  Mod.  83.  Dean 
Ptideauit(on  Cliurchwardieni,  %6,  27)  quoting  the  Laws  of  Canute,  observes,  that 
it  it  plain  the  law  was  the  laftis  sves  Hteti. 

'  See  Uie  constitutiotis  of  Cafdisal  Otbol^n,  Arohbiihop  of  Winolttlaia,  in  U68 
and  1305,  and  the  comments  of  J.  de  Athon  and  Lyndwood,  thereon.  Gibs.  Codex* 
198.  See  also  "  Ordinatio  Vicarli  de  Chesterton,"  A.  D.  1403.  Ken.  Par. 
Ant.  643.    Law  Mag.  vol.i.  p^  586. 

*  Blackstone's  opinions  as  to  the  property  of  Parochial  Incumbents,  may  be  found 
in  vol.  i.  p.  112,  and  384^  and  voU  ii»  p.  S6  of  hiiConnKntaries. 
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oeflgfQgMions  of  cates  and  aets  of  parliament  ahnost  verbatim. 
Mr*  Le^i  indeedi  acknowledges  the  impropriety  of  this  mode, 
IhU  the  taoqptation  appears  to  have  been  too  great,  for  his 
notes  are  as  objectionable  in  this  tespect  as  ihose  of  his  coad- 
jutors* Thusi  he  gives  uni ^  in  a  note  extending  through  tweWe 
closely  printed  peges>  the  act  of  6  Geo«  4,  c.  50.  for  amending 
the  laws  relative  to  jurorisf  and  6ver  and  anon  quotations 
from  a  book  he  cites  as  Prac*  DiH.  with  which  we  are  totally 
unacquiunted*  In  the  second  volume  we  find  many  notes  ttam 
Hovenden  on  Frauds,  and  Hovenden's  Supplement  to  Vesey 
junior*0  Rep<nrtB|  which  we  are  scmry  have  been  transplanted. 
Messrs.  Hovenden  and  Roland,  howev6r^  though  their  ill- 
judged  additions  may  distract  and  perplest  the  student  and  the 
general  readsri  seldom  traivel  out  of  the  record^  and  their 
Uboufs  reqiure  no  further  temark  from  U8|«-^but  we  cannot  s6 
fuit  Mr*  Lee*  W^  have  already  given  our  readers  a  speci- 
win  of  this  gentleman's  harsh^  obscure  and.ungraramatioal 
styloi  which  alon6  rdHders  a  descent  from  the  te;at  to  the  note 
most  painfiU.  But  this  is  not  all.  He  perpetudly  obtrudes 
the  most  absurd  notions  on  all  subjects  mentioned  by  the 
Oommeiltator  cokmect^  with  rel^oui  morals^  and  govern*- 
menti  and  we  should  ill  discharge  the  duty  we  owe  to  the 
public  if  we  neglected  to  warn  them  against  expending  their 
money  oti  what  they  would  fijid  to  be  worse  than  trash.  They 
shall  profit  by  our  ttperience« 

Bkckstond  is  Urgitig  the  advantage  of  an  academical  and 
libtfrld  edtttiatioAk  Hear  Mr.  Thomas  Led :  "  Let  the  press 
b6  fiteOi  free  in  the  strict  sense  of  the  word,  and  neither  law 
nor  any  other  useful  knowledge  will  essentially  suffer  from 
the  Want  of  em  acadenucal  education.  Such  an  education 
must  b#  the  result  a£  f>ernument  statutes,  and  of  authority  to 
enforpetbem)  and  the! result  of  both  is  usurpation  over  the 
mind«.  It  is.  thus  that  nmdi  of  the  trifling  taught  at  univer-^ 
sjti^a  oeiuturies  ago  is  still  taught  there.  Religious  and  ques-* 
tionaUe  dogmas  may  there  be  learned ;  metaphysical  confiision 
find' its  uneasy  seat  in  the  mindi  and  pure  mathematiosi  that 
vision  oi  real  knowledge,  engsge,  if  not  wholly  distract  it. 
Superadded  to  these  halos,  classical  erudition  floats  its  feathery 
distinctions  aroiind  th^  brpw  of  the  young  academic,  and  he 
comes  forth  into  the  world  with  a  mind  from  which  the  fresh 
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and  racy  juices  of  reason  have  been  already  crushed  by 
monkish  discipline."  ^  This  is  a  noble  product  of  a  mind,  the 
fresh  and  racy  juices  of  which  have  been  nourished  by  a  free 
press.  Lord  Bolingbroke  has  indeed  said  that  one  of  the 
vantage  grounds  to  which  a  lawyer  should  aspire  is  metaphy- 
sical, and  the  other  historical,  knowledge;  but  we  fear  his 
mind  was  crushed  by  monkish  discipline. 

Blackstone  says,  that  in  civil  society  there  must  be  a  go- 
verning power.  Lee  says,  "  Society  may  exist  without  a 
constitution  of  any  superior,  previous,  being  apparent;"  and 
refers  to  the  savages  mentioned  in  Cook's  second  voyage.  ^ 

Let  us  now  hear  Mr.  Thomas  Lee  on  the  subject  of  the 
National  Debt :  ^^  By  the  sale  and  purchase  of  public  stock, 
the  continuance  of  the  national  debt  is  prolonged;  so  long  as 
the  shares  remain  marketable,  so  long  is  the  means  of  mis- 
chief, if  it  be  one,  kept  suspended.  It  is  not  the  principal 
which  is  withheld  or  unpaid  by  government,  for  nobody  asks 
for  or  expects  payment,  that  is  the  evil;  it  is  the  interest 
exacted  at  the  public  hand,  to  be  paid  over  to  a  few  compa- 
ratively, which  is.  It  is  said,  indeed,  and  with  some  semblance 
of  truth,  that  the  interest  thus  exacted  is  the  life-blood  of 
the  state,  and  that  it  circulates  through  every  ramification  of 
society,  giving  out  its  vitality  to  the  merchants,  traders,  far- 
mers, &c.  and  every  where  infusing  and  encouraging  industry 
and  activity.  Landlords  adopted  this  notion^  and  raised  their 
rents.  But  those  who  talk  about  healthy  circulation  forget 
the  physical  £ict  attendant  upon  it,  namely,  that  the  attrition 
consequent  of  circulation  destroys,  while  the  circulation  itself 
animates.  Farms,  it  is  true,  became  better  cultivated,  for  an 
obvious  reason,  to  meet  the  landlords'  and  tftxgatherers'  de- 
mands, more  capital,  more  skill,  more  labour,  must  be  em- 
barked in  their  cultivation ;  and  just  in  the  ratio  that  rents 
have  risen,  the  labourer  has  been  ill  compensated,  poverty  has 
increased,  and  indigence  and  crime.  I  do  not  mean  that  high 
rents  and  taxes  are  the  direct  or  only  causes ;  perhaps  the 
increase  of  population,  the  competition! for  the  means  of  living, 
consequent  of  numbers,  who  cannot  all  find  profitable  employ, 
may  assist  in  the  work  of  general  deterioration • .  I  well- 

»  Vol.  i,  p.  33,  note  33.  »  Vol,  i.  p.  48,  note  12. 
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know  that  to  keep  what  is  called  national  "pledges  and  public 
fiiith^  is  a  great  and  imperative  duty  on  the  part  of  govern* 
ment.  But  it  may  well  be  questioned  whether  the  govern- 
ment or  parliament^  in  adopting  the  funding  system,  did  not 
set  the  example  of  breaking  faith  with  posterity.  Posterity 
cannot  morally  be  bounds  to  the  observation  of  contracts  to 
which,  in  the  nature  of  things,  it  could  not  be  a  party  without 
its  own  interests  and  welfare  being  anticipated  and  compro- 
mised. The  interests  of  the  public  and  of  its  government 
ought  never  to  be  severed  invidiously  apart,  even  in  idea ;  but 
I  do  not  overstep  my  function  upon  this  occasion  in  contri- 
buting to  the  discussion  of  the  question,  whether  the  govern- 
ment well  fulfils  its  duty  towards  the  community  by  urging 
and  propelling  it  within  the  vortex  of  an  all-absorbing  taxa- 
tion." ^  We  have  not  yet  finished  Mr.  Lee's  note  on  this 
subject,  but  we  cannot  drag  our  readers  through  the  mire 
any  forther;  if  they  are  not  satisfied,  they  must  read  it  at 
length  in  the  volume  itself.  But  let  him  not  mistake  us;  we 
dissent  firom  the  conclusion,  but  it  is  the  miserable  ignorance 
betrayed  in  the  reasoning  that  we  despise. 

Mr.  Lee  traces,  in  a  long  note,  *'  the  probable  origin  and 
foundation  of  the  law  that  encircles  and  rules  so  mysteriously 
the  marriage  state.**  The  wife,  he  says,  was  originally  a  mere 
slave^  and  shows  this  irom  the  history  of  savage  nations ;  ^^  and 
the  Old  Testament,  although  for  the  most  part  describing  a 
condition  of  society  much  more  advanced,  places  the  wife  in 
no  very  eminent  or  even  difierent  point  of  view.  Even  the 
decalogue  does  not  exempt  her  from  labour,  as  it  exempts  the 
servants,  the  ox,  and  the  ass.  The  wife  may  not  indeed  be 
coveted,  for  that  would  have  been  productive,  as  it  now  is,  of 
civil  broils,  as  well  as  contrary  to  the  decalogue ;  but  for 
aught  that  otherwise  appears,  she,  when  all  else  is  enjoined 
rest,  is  not  forbidden  to  labour  on  the  Sabbath  day;  unless 
indeed  she  be  mysteriously  comprehended  in  the  injunction 
put  upon  the  husband,  a  supposition,  the  validity  of  which  I 
by  no  means  deny."  Mr.  Lee  kindly  advises  the  student  who 
would  take  more  enlarged  views,  to  consult  the  judgments  of 
Lord  Stowell.  * 

»  Vol.  i.  p.  33,  note  23.  «  Vol.  i.  p.  48,  note  12. 

'  Vol.  i.  p.  442,  note  29. 
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Mr«  Lee  deprecates  long  speeches  by  counsel :  *'  it  is  time 
that  a  better  taste  should  prevail ;  when  lengthy  dulness  shall 
be  made  to  yield  its  somniferous  potencies  to  neat  conciseness 
of  detail,  and  to  close  but  appropriate  arguments."  ^ 

It  is  delightful  to  find  so  much  philosophy  and  deep  thought 
attended  with  the  most  beneYolent  expressions.  **  I  like,*' 
exclaims  our  annotator,  "  the  people,  as  it  is  called,  passing 
well,  but  I  see  little  in  it  but  the  brute  or  the  infant ;  the 
brute  that  would  trample  good  under  its  hoof,  or  the  infant 
that  stands  in  perpetual  need  of  the  nursing  care  of  legislation."^ 

We  have  now  culled  a  sufficient  number  of  the  absurdities  of 
Mr*  Thomas  Lee  to  justify  our  censure,  and  we  wish  we  could 
here  conclude;  but  we  have  a  more  serious  article  of  im- 
peachment against  him  than  either  dulness  or  nonsense.  He 
seems  to  think  that  any  reference  to  that  Being  by  whom 
alone  kings  reign  and  legislatures  enact  laws,  is  improper  in 
Commentaries  for  the  use* of  students,  and  that  the  Christian 
religion  is  but  a  vain  and  incomprehensible  philosophy. 

"  I  meddle  not  with  divine  law ;  it  has  various  interpreters, 
where  its  letter  chances  to  be  obscure  $  where  plainest,  it  is 
often  incompatible  with  social  life."  Many  of  us  must  confess 
that  our  lives  are  not  in  accordance  with  the  law  of  God,  but 
we  never  yet  met  with  a  writer  who  plainly  condemned  the 
law  on  that  ground. 

Blackstone,  in  explaining  the  nature  of  law  in  its .  general 
sense,  alludes  to  the  laws  of  motion  in  the  material  world. 
Mr.  Lee  observes,  *^  it  is  to  be  regretted  that,  in  an  elemental 
work,  any  position  which  is  the  mere  deduction  of  philosophy 
or  of  religion,  philosophy  of  another  kind,  should  be  adduced 
for  the  purpose  of  illustrating  a  proposition  singly  and  pecu<* 
liarly  human.  By  many,  even  now,  the  existence  of  a  Su-> 
preme  Being  cannot  be  conceived ;  and  to  such,  the  great  fact 
is  hardly  demonstrable." 

A  bare  and  parenthetical  allusion  of  the  excellent  Commen- 
tator to  Providence  thus  excites  the  ire  of  Mr.  Lee.  ^'  These 
allusions  to  Providence  aflfecting  things  so  entirely  human, 
and  over  which  humanity,  the  greatest  indication  of  the  power 
of  Deity,  has  itself  so  much  power  and  contfoli  if  it  were 
wisely  and  ever  conformably  with  his  precepts  exerted,  appear 
1  Vol.  iii.  p.  367,  bote  39.  >  Vol.  iii.  p.  990,  doIo  S. 
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to  be  quite  out  of  place ;  for  that  sublime  intervention  can 
scarcely,  upon  any  principle  of  human  reasoiiing,  occur  at  one 
and  the  same  time  opposed  to  what  our  reason  adopts  as  good, 
and  the  same  reason  adopts  as  evil.**  ^ 

Lord  Kenyon  observed,  that  Francis  Plowden's  Treatise  on 
Usury  was  the  first  English  law  book  that  advocated  disho- 
nesty, and  we  regret  that  it  is  not  the  last  This  annotator 
(we  know  nothing  of  him  but  as  such)  appears  to  us  to  have 
gone  further  in  the  above  passages, — to  have  advocated  irre- 
ligion  too ;  but,  most  fortunately,  he  has  advocated  both  in 
notes  BO  absurd  and  nonsensical  as  to  render  his  lucubrations 
innocuous.  '  .  . 


JiRT.  VII.— RECOLLECTIONS  OF  SIR  JAMES  MACiaNTOSH. 


[Considering  the  bost  of  memoinor  biographical  iketcbes  of  Sir  James  Macluntosh 
that  have  lecently  appeared,  we  are  inclined  to  think  that  the  following  Recollec- 
tiont  of  him  by  an  old  pupil  and  friend,  will  be  more  acceptable  to  our  readers 
than  a  regular  Life,  in  which  a  great  deal  of  familiar  matter  would  be  necessarily 
repeated,  and  which,  after  all,  would  belong  more  to  literature  than  to  law.— £(iit.] 


The  name  of  Mackintosh  was^  in  my  younger  days,  mentally 
identified  with  that  of  Parr,  who  was  then  his  friend  in  the 
most  enlarged  sense  of  the  word,  and  predicted  his  future 
celebrity.  I  have  been  present  at  many  colloquial  conflicts 
between  the  divine  and  the  philosopher ;  and  always  thought 
them  in  conversation  ''  magis  pares  quam  similes." 

Sir  Jameit,  in  the  early  part  of  his  career,  studied  medicine, 
with  a  view  to  practise  as  a  physician  at  Bath,  from  which 
project  he  was  dissuaded  by  Doctor  Eraser,  who,  as  Parr  told 
me,  '^dreaded  having  such  a  rival.*'  Even  at  that  epoch  so 
conscious  was  he  of  the  extent  of  his  own  intellectual  powers, 

1  Vol.  iii.  p.  378,  note  73. 
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that  he  advertised  as  "  in  the  press  and  speedily  to  be  pub- 
lished" a  treatise  on  some  branch  of  medical  science,  of  which 
he  had  not  written  a  single  line. 

When  Burke  published  his  celebrated  "  Reflections,"  nu- 
merous antagonists  took  the  field  against  him,  including  Paine, 
Priestley,  Price,  and  a  host  of  minor  assailants,  whose  wea- 
pons were  as  harmless  as  the  javelin  hurled  by  Priam  against 
Pyrrhus.^  Far  diifFerent  was  the  case  with  the  "  Vindiciae 
Gallicae,*'  which  at  once  raised  Mackintosh  to  a  high  rank  in 
the  political  and  literary  world,  and  extorted  the  praise  of 
even  Burke  himself.  It  is,  indeed,  a  wonderful  performance, 
considering  the  age  of  the  author,  which  cotild  not  be  more 
than  24.  It  is  written  in .  a  style  totally  different  from  that 
which  characterized  his  subsequent  productions,  being  diffuse, 
vehement,  impassioned,  and  figurative.  Its  tendency  is  de- 
cidedly democratical.  Nevertheless,  the  tone  throughout 
adopted  towards  Burke,  is  that  of  deferential  respect  and 
admiration ;  and  in  that  point  of  view  it  is  strikingly  contrasted 
with  the  bitter  vituperation  of  Paine  and  Priestley. 

A  few  years  afterwards  (1795  or  17Q6)  Mackintosh  wrote, 
in  the  Monthly  Review,  a  critique  upon  Burke's  "  Thoughts 
on  a  Regicide  Peace,"  in  the  perusal  of  which,  the  reader's 
admiration  is  almost  equally  divided  between  the  author  and 
his  reviewer.  In  truth,  it  is  a  matchless  specimen  of  dig- 
nified criticism,  which  could  not  fail  to  be  highly  gratifying 
to  Burke,  whose  good  will  it  so  conciliated  as  to  lead  to  the 
critic's  being  invited  to  Beaconsfield.  In  that  classic  abode, 
the  vindicator  of  the  French  Revolution  passed  several  days 
in  the  society  of  his  distinguished  host,  for  whom,  notwith- 
standing the  difference  of  their  political  sentiments,  he  imbibed. 

'  This  certainly  was  not  the  universal  opinion  at  the  time.  Wyndham,  for  in- 
stance, is  well  known  to  have  considered  Paine  the  more  formidable  opponent  of  the 
two.  As  a  proof  of  Paine's  fitness  for  fighting  Burke  with  his  own  weapon  of 
imagery,  Wyndham  was  fond  of  quoting  Paine's  remark  that,  in  reserving  all  his 
commiseration  for  the  nobility  and  laying  the  people's  sufferings  entirely  out  of  the 
account,  Burke  "  pitied  the  plumage  but  forgot  the  dying  bird."  Mr.  Prior, 
however,  in  his  excellent  life  of  Burke,  speaks  of  his  relation  to  Mackintosh  in 
nearly  the  same  terms  as  our  reminiscent.  Perhaps  Mr.  Campbell's  estimate  of  the 
merits  and  effect  of  this  work  comes  the  nearest  of  *any  to  the  truth,  though  he 
praises  the  ai'gument  on  Church  Property  too  highly.  See  the  Metropolitan  Ma- 
gazine  for  July  1832.~£c/tt. 
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a  reverence  which  on  all  occasions  he  delighted  in  expressing^ 
and  which^  it  may  be  fairly  presumed^  had  considerable  influ- 
ence in  bringing  about  the  change  that  subsequently  occurred 
in  his  own  notions.^ 

Sir  James's  first  wife  was  then  living.  She  was  the  sister 
of  Peter  and  Daniel  Stuart,  the  respective  proprietors  of  the 
Oracle  and  Morning  Post,  the  former  a  Pittite,  the  latter  a 
Foxite  paper.  Mackintosh,  as  Parr  told  me,  wrote  leading 
articles  for  each  of  those  journals  suited  to  their  respective 
politics.  At  this  epoch,  he  was  on  habits  of  friendly  inter- 
course with  Sheridan,  Parr  and  his  ill-fated  and  highly-gifted 
pupil  Joseph  Gerald,  Goodwin  (who  was  then  in  the  zenith 
of  his  fame),  Romilly,  Hargrave  (the  late  King's  Counsel  and 
Recorder  of  Liverpool),  Felix  Vaughan,  Clayton  Jennyns, 
George  Moore,  Charles  Warren  (afterwards  Chief  Justice  of 
Chester),  and  Sir  Francis  Burdett,  in  conjunction  with  whom 
he  was  proud  to  range  himself  under  the  banners  of  Charles 
Fox.  This  led  to  his  subsequent  intimacy  at  Holland  House, 
where,  during  the  latter  years  of  his  life,  he  was  quite  on  the 
footing  of  un  ami  de  la  maison,  and  where  his  extraordinary 
colloquial  powers  obtained  an  excellent  field  for  their  habitual 
exercise. 

Before,  and  for  many  years  after  the  publication  of  his 
.  "  Vindicise  Gallicae,"  his  practice  as  a  Barrister  being  incon- 
siderable, his  chief  reliance,  for  the  support  of  himself  and 
his  family,  was  on  his  literary  exertions,  which  were  almost 
exclusively  confined  to  the  reviews  and  the  two  before-men- 
tioned newspapers.  He  then  resided  in  Serle  Street,  Lincoln's 
Inn,  in  a  house  afterwards  occupied  by  Mr.  Horace  Twiss. 

His  first  effort  of  any  importance  as  an  advocate,  was  as 
counsel  for  Peltier,  Editor  of  "  L'Ambigu,"  who,  during  the 
continuance  of  the  Peace  of  Amiens,  had  inserted  in  that 
journal  a  libel  on  the  First  Consul.  This  speech  was  deli- 
vered before  the  late  Lord  Ellenborough,  who,  in  his  charge 
to  the  jury,  pronounced  it  to  be  "  the  most  eloquent  oration 
he  had  ever  heard  in  Westminster  Hall."     It  was,  indeed,  as 

0 

I  can  testify,  a  splendid  specimen  of  forensic  oratory.     The 
accumulated  stores  of  a  vigorous  and  highly  cultivated  in- 

*  It  U  said  that  by  the  end  of  the  third  day  Burke  had  fairly  talked  him  over.-< 
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tellect  were  poured  forth  profusely  on  a  subject  at  that  time 
intensely  interesting,  I  mean  the  First  Freneh  Revolution. 
Of  that  stupendous  event  Mackintosh  dr6w  a  masterly  pic- 
ture,  in  which  Napoleon  was  the  leading  figure*  Nevertheless^ 
although  it  was  allowed  by  all  to  be  a  brilliant  display  of 
historical  knowledge  and  philosophical  acumen)  it  was  thought 
by  matiy^  and  among  others  by  Peltier  himeelf,  to  be  inju* 
dicious  as  a  defence.^  From  this  Bpeech^  it  was  evident 
that  the  horrors  of  the  reign  of  terror,  and  probably  die ' 
writingil  and  conversations. of  Burke,  had  combined'  to  efifect  a 
Considerable  change  in  Sir  James's  political  sentiments^ .  of 
which  a  more  striking  manifestation  appeared  soon  aAer- 
Wards  in  his  beautiful  ^^  Introductory  Discourse  to  a  Course 
of  Lectures  on  the  Law  of  Nature  and  Nations.'*  A  c<^y  of 
this  pamphlet  Was  sent  by  htm  to  Mr*  Pitt,  who  not  only 
wrote  a  very  complimentary  letter  ia  reply,  but  wiccessfoUy 
exerted  his  powerful  influence  as  a  Bencher,  in  obtaining  for 
the  author  the  use  of  Lincoln's  Inn  Hall,  notwithstanding  a 
ettong  opposition  excited  by  the  recoUecttoti  of  his  ^*  Vin- 
dtcise  Gallicsei"  I  had  the  gratification  of  heariqg  two 
courses  of  those  lectures.  .  No  portion  of  them  has  yet  ap» 
peared  in  print.  From  a  small  manuscript  volume  containing 
part  of  my  notes  tak^  at  the  time,  I  ptnrpose,  at  the  conclu- 
sion of  this  article,  to  insert  some  select  passages.^ .  They 
"will  Convey  only  a  faint  idea  of  4he  luminous  view  which  the 
lecturer  took  of  several  of  the  most  interesting  branches  of 
Ethics,  and  of  the  eloquence  and  philosophy  disjdayed  byUm 
in  their  illustration.  During  the  second  course  I*  was  applied 
to  by  Sir  James  for  the  use  of  my  notes  of  a  lecture  of  which 
he  had  lost  his  own  memoranda;  and  at  the  opetung  of 'the 
lecture  in  question,  he  alluded  in  the  most  friendly  and  flat- 
tering manner  to  his  loss,  and  the  manner  in  which  it  had  been 
suj^lied.  I  cannot  give  a  more  striking  proof  of  his  good 
nature  than  is  afforded  by  this  anecdote  \  and  on  that  account 
only  is  it  alluded  to.     Canning,  with  whom  Mackintosh  had 

^  The  orator  thought  fit  to  pass  several  high  encomium^  on  the  talents  of  the  first 
consul ',  and  Peltier  complained  every  ivbere  in  his  broken  English^  that  the  fellow,  ts 
he  called  Maickiotosh,  had  saciHiced  hhn  ta  show  o£f  in  praise  of  Napdieon.  The 
fee  on  this  occasion  was  five  guineas. — Edit, 

*  We  ai^  okAigeil  to  postpone  tlfe  isittiteofk  tff  4h«e,  Hot -haylDg  nebeivi^ibBm  till 
the  number  was  made  up. — Edit, 
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become  acquainted,  attended  leveral  tuaefl  at  Lincoln's  Inn 
Hall,  and  Lord  Archibald  Hamilton  almost  inYariably.^ 
Nothing  could  exceed  the  attention  with  which  the  lectures 
were  listened  to  by  a  numerous  auditory,  chiefly  consisting  of 
students  of  the  di^ent  Inns  of  Court.  On  one  of  these 
occasions  a  singular  circumstance  occurred.  Mackintosh  had 
taken  his  station  at  the  table,  and  we  were  all  expecting  him  to 
address  us,  when  suddenly  a  letter  was  put  into  his  hands,  by 
the  perusal  of  which  he  was  visibly  much  agitated.  Well, 
indeed,  he  might  be,  for  it  announced  to  him  an  addition  of 
three  children  to  his  already  numerous  family.  He  instantly 
made  a  hurried  apology  foi*  postponing  the  lecture.  The 
children  died  shortly  afterwards.  * 

It  was  about  this  period  that  a  coolness  commenced  be- 
tween Mackintosh  and  his  friend  Parr.  The  doctor,  a 
staunch  and  zealous  Foxite,  was  highly  indignant  at  the  con- 
duct on  the  part  of  Sir  James,  which  had  led  to  the  patronage 
of  Mr.  Pitt,  throu^  whose  influence  with  Lord  Sidmouth 
(then  prime  minister)  he  obtained  the  Becordership  of  Bom- 
bay. The  attention  of  the  public  had  recently  been  drawn  to 
the  trials  of  Arthur  O'Connor  and  others,  at  Maidstone,  for 
hi^  treason,  which  were  the  occasion  of  a  celebrated  repartee 
c^  Parr,  of  which  the  following  is  an  accurate  account  ^-^In  a 
conversalioR,  at  which  several- persons- were  present.  Mackin- 
tosh, who  had  strongly  reprobated  the  conduct  of  Quigley,  an 
Irish  Catholic  priest  who  was  convicted  and  executed,  was 
several  times  interrupted  by  Parr's  saying,  emphatically,  in 

'  AuoAer  «cca]udnai  auditor  wm  G0dwui> -whose  **  Politioal  Justice;"  in'  vrhieh 
the  most  aident  hopes  of  the  perfectilHlity  of  man  are  put  Corth,  was  just  then  in  the 
zenith  of  its  unprecedented  though  short-lived  celebrity.  HazUtt  tells  a  story  of 
Godwin's  having  first  entered  the  Hall  just  as  Mackintosh  Was  winding  up  an  elo- 
quent peiiod  against  *^  ti/t  idle  theorists  who  built  their  expectations  upon  such 
absurd  chisiseras  as  a  g«^den  mouatBin  or  a  perfect  man." — Edit, 

^  The  autber  of  "  The  Chibs  of  Londoa"  (Mr.  Adair,  the  friead  of  Fox,  we 
believe,)  tells  this  ^ory  differently.  He  says  that  Mackintosh  was  on  the  circuit 
when  news  of  the  birth  of  one  of  the  children  arrived,  upon  which  the  regular  con- 
gralalatioiis  were  ofiered,  and  the  health  of  the  lady  duly  toasted  by  the  bar — that 
at  €be  next  assize  town  came  news  of  the  birth  of  a  second  child^  whereupon  the 
same  ceremonies  were  renewed  ;  and  the  happy  parent  had  actually  reached  a  third 
assize  town  before  the  full  extent  of  the  blessing  was  made  known  to  himself  and 
his.  prafeSitotial  frietMls,  who  of  doiirse  had  no'  objection  to  drink  health  and 
happiness  to  father,  mother  and  infant  again. — Edit. 
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the  intervals  of  smoking,  "  He  might  have  been  worse."  At 
length  he  called  on  the  doctor  to  explain  how  Quigley  could 
have  been  worse.  This  was  exactly  what  Parr  wanted.  Accord- 
ingly, having  laid  down  his  pipe  with  deliberate  composure, 
he  replied,  "  FU  tell  you,  Jemmy,  Quigley  wcis  an  Irishman; 
he  might  have  been  a  Scotchman, — he  was  a  priest;  he'mighi 
have  been  a  lawyer, — ^he  was  a.  traitor;  he  tnight  have  been 
an  apostate."  The  doctor  then  exultingly  resumed  his  pipe 
amidst  a  roar  of  applause  at  this  unexpected  sally. 

At  Bombay,  Sir  James  kept  up  the  reputation  for  talent 
and  eloquence  he  had  acquired  in  England,  and  gained  the 
esteem  equally  of  the  natives  and  of  Europeans  by  his  able 
and  impartial  conduct  in  the  seat  of  judicature.  At  the  expi- 
ration of  seven  years  he  returned  to  Europe,  and  was  speedily 
brought  into  Parliament  through  the  influence  of  the  Whigs, 
in  alliance  with  whom  he  thenceforth,  up  to  the  time  of  his 
decease,  cordially  and  zealously  co-operated  in  advocating  the 
principles  of  civil  and  religious  liberty,  and  united  his  endea- 
vours to  those  of  Sir  Samuel  Romilly,  to  obtain  a  mitigation 
of  the  severity  of  our  penal  code.. 

As  a  parliamentary  debater,,  he  was  undoubtedly  of  the 
highest  class.  ^  But  he  was  not  what  is  called  **  a  ready- 
money  man,"  like  Pitt,  Fox,  Sheridan,  Brougham,  Canning 
and  Plunkett.  His  speeches  were  generally  luminous  and 
philosophical  orations,  the  offspring  of  deep  reflection  and 
study,  replete  with  classical  and  historical  erudition. 

Many  of  the  most  masterly  articles  in  the  Edinburgh  Re- 
view are  from  the  pen  of  Sir  James  Mackintosh.  Shortly 
after  his  return  from  India,  he  announced  his  intention  to 
publish  a  new  History  of  England,  and,  with  that  view, 
publicly  solicited  the  use  of  ancient  manuscripts  in  the  pos- 
session of  private  families.  It  is  deeply  to  be  lamented, 
that  he  did  not  complete 'an  undertaking  for  which  he  was  so 
pre-eminently  qualified.^    The  volumes  written  by  him  for 

1  We  have  often  heard  him ;  and,  in  our  opinion,  the  character  and  effect  of  his 
parliamentary  eloquence  is  most  accurately  described  in  the  New  Monthly  Magazine 
for  July  1832.— EStt. 

'  He  had  only  completed  a  part  of  the  third  volume  at  the  time  of  his  death. 
The  history,  expanding  as  it  came  to  later  times,  was  intended  to  occupy  eight  or 
nine  volumes. — Edit, 
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Lardner's  Cyclopsedia,  are  a  beautiful  abridgement  of  English 
history.  Hi&  Life  of  Sir  Thomas  More  (in  the  first  volume 
of  "  The  Lives  of  British  Statesmen,")  is  an  exquisite  spe- 
cimen of  Biography,  evidently  written  con  amore.  Where 
shall  we  meet  with  a  finer  specimen  of  chaste  and  simple 
eloquence,  than  the  following  character  of  that  truly  great  and 
excellent  man  ? 

"  Of  all  men  nearly  perfect,  Sir  Thomas  More  had,  perhaps,  the 
clearest  marks  of  individual  character.  His  peculiarities,  though 
distinguishing  him  firom  all  others,  were  yet  withheld  from  growing 
into  moral  faults.  It  is  not  enough  to  say  of  him,  that  he  was  un- 
affected, that  he  was  natural,  that  he  was  simple ;  so  the  larger  part 
of  truly  great  men  have  been.  But  there  is  something  homespun 
in  More,  which  is  common  to  him  with  scarcely  any  other,  and 
which  gives  to  all  his  faculties  and  qualities  the  appearance  of  being 
the  native  growth  of  the  soil.  The  homeliness  of  his  pleasantry 
purifies  it  from  show.  He  walks  on  the  scaffold,  clad  only  in  his 
household  goodness.  The  unrefined'benignity  with  which  he  ruled 
his  patriarchal  dwelling,  at  Chelsea,  enabled  him  to  look  on  the  axe 
without  being  disturbed  by  feeling  hatred  for  the  tyrant.  This 
quality  bound  together  his  genius  and  learning,  his  eloquence  and 
fame,  with  his  homely  and  daily  duties,  bestowing  a  genuineness 
on  all  his  good  qualities,  a  dignity  on  the  most  ordinary  ofiices  of 
life,  and  an  accessible  famiUarity  on  the  virtues  of  a  hero  and  a 
martjrr,  which  silences  every  suspicion  that  his  exceltiencies  were 
magnified. 

**  He  thus  simply  performed  great  acts,  and  uttered  great 
thoughts,  because  they  were  familiar  to  his  great  soul.  The  charm 
of  this  inborn  and  homebred  character,  seems  as  if  it  would  have 
been  taken  off  by  polish.  It  is  this  household  character  which 
relieves  our  notion  of  him  from  vagueness,  and  divests  perfection 
of  that  generality  and  coldness  to  which  the  attempt  to  paint  a  per- 
fect man  is  so  liable.  It  will  naturally  and  very  strongly  excite  the 
regret  of  the  good  in  every  age,  that  the  life  of  this  best  of  men 
should  have  been  in  the  power  of  him  who  was  rarely  surpassed  in 
wickedness.  But  the  execrable  Henry  was  the  means  of  drawing 
forth  the  magnanimity,  the  fortitude,  and  the  meekness  of  More. 
Had  Henry,  been  a  just  and  merciful  monarch,  we  should  not  have 
known  the  degree  of  excellence  to  which  human  nature  is  capable 
of  ascending.  Catholics  ought  to  see  in  More,  that  mildness  and 
candour  are  the  true  ornaments  of  all  modes  of  faith,    Protestants 
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ought  to  be  taught  humility  and  charity  from  this  imttaaee  of  the 
wigett  and  best  of  men  falling  into  what  they  deem  the  moit  fiUal 
errors.  All  men»  in  the  fierce  contests  of  contending .  fiictionsi 
should,  from  such  an  example,  learn  the  wisdom  to  fear,  lest,  in 
their  most  hated  antagonist,  they  may  strike,  down  a  Sir  Thomss 
More ;  for,  assuredly,  virtue  is  not  so  narrowed  as  to  be  confined 
to  any  party ;  and  we  have  in  the  case  of  More  a  signal  example, 
that  the  nearest  approach  to  perfect  excellence  does  not  exempt 
men  firom  mistakes  which  we  may  justly  deem  mischievous.  It  is 
a  pregnant  proof  that  we  should  beware  of  hating  men  for  their 
opinions,  or  of  adopting  their  doctrine  because  we  love  and  veiierale 

their  virtues*'' 

•  « 

In  the  niceties  of  classical  erudition,  Mackintosh  wa«  not 
to  be  classed  with  PorsoD,  Parr,  or  Burney.  But,  with  the 
writings  of  the  poets,  historians,  and  philosophers  of  Greece 
and  Rome,  he  was  thoroughly  conversant;  and  no  one  that  I 
have  ever  met  with  had  such  an  extraordinary  power  of  dis^ 
playing  to  advantage  those  innumejrable  splendid  passages 
from  ancient  and  modern  literature  with  w^ich  his  memory 
was  stored,  and  which  were  made  by  him  subservient  collo- 
quially to  the  illustration  of  every  topic  that  came  upon  the 
tapis. 

In  English  law  Sir  James  was  not  very  profoundly,  versed, 
nor  did  be  in  Westminster  Hall  aoquire  the  reputation  of  jl 
skilful  advocate.^  His  most  successful  forensic  efforts  ware 
addressed  to  the  Privy  Council;  and  latterly  be  ceased  to 
plead  before  any  odier  tribunal*  I  recollect,  many  years  ago, 
hearing  a  masterly  oration  delivered  by  him  aX  the  Cock-Pit, 
on  .which  occasion  Mr.  Pitt  entered  the  room  afier  he  had 
spoken  tor  about  ten  minutes.  Mackintosh,  at  the  request  of 
the  President,  recommenced  his  speech,  to  which  Pitt  (behind 
whose  chair  I  happened  to  be  standing)  listened  most  atten^ 
tively ;  and  I  heard  him  say  to  the  first  Lord  Liverpool,  who 

*  The  following  story  is  told  ia  illvstration  of  his  ii)efficieDcy  as  an  advocate. 
Whilst  he  was  once  addressing  a  jury,  Heniy  Blackstone,  the  brother  of  the  judge, 
was  engaged  in  taking  notes  of  the  speech  for  the  senior  counsel  who  was  to  reply, 
till  at  lengdi,  weaned  mit  by  llie  irrelevancy  of  the  oration,  he  wr6te  'down — "  Here 
Mr.  Mackiatoeh  talked  so  mucfa  neoieBse  that  it  was  quite  meless,  and  indeed  itt- 
»e«ij^>  to  ft>llow  hiai."— £(<»t«. 
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was  sitting  next  to  him,  "  Very  able,"  pronouncing  the  word 
very  with  marked  emphasis. 

As  a  writer,  the  fame  of  Mackintosh  would  have  stood 
higher  if  he  had  devoted  his  splendid  talents  *to  the  comple* 
tion  of  some  gi«at  work,  instead  of  displaying  them  chiefly  in 
the  periodical  journals;  for  which,  howeve^,  his  professional, 
judicial,  and  senatorial  occupations  successively  furnished  a 
valid  excuse.  The  extent  of  his  high  intellectual  faculties 
could  not  have  been  guessed  from  his  physiognomy,  as  is 
strikingly  the  case  in  that  of  Godwin,  so  admirably  pourtrayed 
by  the  pencil  of  Northcote.  But,  what  is  rarely  the  case  with 
authors,  his  ccteversation  (like  that  of  Johnson)  enhanced,  in- 
stead of  diminishing  the  reputation  he  had  acquired  by  his 
writings.  1 

Doctor  Parr  often  expressed  his  opinion,  that  Mackintosh 
was  the  greatest  metaphysician  of  the  age  in  which  he  lived ; 
and  of  his  powers  in  that  respect  there  are  many  traces  in  the 
beforementioned  lectures.  One  thing  I  am  particularly  struck 
willi:  I  mean  the  uniform  good  taste  which. pervades  all  the 
productions  of  his  pen,  and  their  total  exemption  from  pe- 
dantry and  dt^matism.  His  style  is  distinguished  by  the 
union  of  simplicity,  vigour,  terseness,  and  perspicuity,  with  a 
frequently  recurring  '^  curiosa  felicitas**  of  expression.  We 
BKet  with  no  ^'  sesquipedalia  verba,"  no  diaborat^  construc- 
tion of  periods,  and  very  little  of  iintitfiesis.  If  we  have  oc- 
casion' to  reperuse  a  sentence,  it  is  from  admiration  of  its 
beauty,  and  not  from  any  doubt  of  its  meaning.  His  quota- 
tions and  illastrations  are  peculiarly  happy,  and  are  always 
admirably  suited  to  and  interwoven  mth  the  topics  to  which 
they  relate. 

He  might  almost  be  said  to  have  learned  by  heart  the 
Works  of  Cicero,  so  thoroughly  was  his  mind  imbued  with 
their  contents.  The  English  prose  writers  whom  he  was 
most  fond  of  quotii^  were  Lord  Bacon,  Hooker,  Milton, 
Lodce,  Hartley,  Barmw,  Jeremy  Taylor,  Swift,  Addison^ 
!Patey  and  Bn Ac. 

^  Wben  Mftcflchitoi^  'vbHed  France  m  1802;  he  was  tiie  liofi  of  Hie  isotn^ef,  whew 
lie  was  considered  veiy  greatly  superior  to  Fox.  Madane  de  Btael's  adtniration  e€ 
%itt  is  weH  kirawn,  bat  lihe  idwa^s  covplfkiDed  eff^is  'wanttng  ^|ebkis;*-£c{fr. 
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Sir  James's  manners  were  simple  and  unaffected,  his  dis* 
position  amiable,  his  habits  temperate,  and  his  fulfilment  of 
the  duties  of  domestic  life  exemplary.  No  one  probably  ever 
profited  more  firom  books.  His  memory  was  a  storehouse,  in 
which  the  choicest  products  of  the  human  intellect  in  every 
age  and  country  were  carefully  preserved,  so  as  to  be  always 
ready  for  immediate  use.  No  one  excelled  him  in  skilfully 
embodying  and  amplifying  what  he  had  thus  acquired.  In 
that  respect  he  is,  perhaps,  more  remarkable  than  for  origina- 
lity of  thought  or  fertility  of  invention. 

In  conclusion.  Mackintosh  was  an  eloquent  advocate,  an 
able  and  impartial  judge,  a  first-rate  parliamentary  speaker,  a 
profound  metaphysician,  an  erudite  and  accomplished  scholar 
and  critic,  and  a  prose  writer  of  the  highest  class. 


[One  or  two  facts  have  reached  us  which  it  may  he  as  well  to  annex  to  this  ac- 
count. On  Sir  J.  Mackintosh's  return  from  India  he  was  oflfered  a  place  hy  Mr. 
Percival,  which  he  declined ;  and  on  Dugald  Stewart's  death  he  had  the  option  of 
succeeding  to  the  Professorship  of  Moral  Philosophy  at  Edinburgh.  It  has  long 
been  a  matter  of  regret  to  many  of  his  most  intimate  friends  that  he  did  not  avail 
himself  of  this  opportunity ;  moral  and  metaphysical  inquiries  being,  in  their  opinion, 
the  walk  in  which  of  all  others  he  was  most  qualified  to  shine.  Never,  perhaps,  was 
man  less  fitted  for  the  bustling  scenes  of  political  life,  of  which  a  singular  evidence 
was  given  on  the  introduction  of  his  last  bill  for  the  amendment  of  the  criminal 
law.  An  alteration  having  been  proposed  and  assented  to,  Sir  J.  Mackintosh 
took  up  a  pen  to  make  it,  but,  like  Addison  on  a  somewhat  similar  occasion,  found 
himself  quite  unable  to  proceed,  and  was  giving  up  the  task  in  despair,  when  Mr. 
Spring  Kice  took  the  pen  from  his  hand  and  scribbled  off  what  was  necessary. 

Sir  James's  acceptance  of  the  Recordership  gave  great  ofiPence  to  his  friends. 
One  of  the  many  severe  reflections  of  Parr  has  been  given  above, — and  Mr.  Perry, 
meeting  him  as  he  came  from  Downing-street,  inquired  if  he  felt  no  compunction  at 
receiving  honours  and  emoluments  for  opinions  which  had  sent  some  of  their  common 
friends  into  exile  for  life.  But  unluckily  Parr  did- not  confine  himself  to  repartee, 
and  a  piece  of  scandal,  originally  circulated  by  him,  long  cast  a  shade  over  Sir 
James  Mackintosh's  character,  and  has  never  yet  been  publicly  cleared  up.  To 
put  all  future  insinuations  to  rest,  we  will  briefly  relate  the  incident  to  which  we 
allude. 

Amongst  the  victims  of  the  political  prosecutions  instituted  by  the  'English  go- 
vernment during  the  first  years  of  the  French  revolution,  was  one  whose  case  ex- 
cited particular  commiseration  at  the  time,  and  a  subscription  was  raised  for  his 
daughter  by  the  leading  members  of  the  liberal  party.  Sir  James  Mackintosh  had 
collected  £20  for  this  purpose,  which  Mr.  Peny,  who  actec^  as  treasurer,  requested 
him  to  keep,  it  not  being  wanted  immediately,  and  the  sum  was  carried  to  his 
account  in  Mr.  Perry's  books.    On  his  accepting  the  recordeiship,  Mr.  Perry  wrote 
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for. the. money.'  Three  weeks  having  elapsed  without  his  heariog  about  it  from  Sir 
James,  he  wrote  a  second  time,  and  in  rather  peremptory  terms.  Immediately  on 
the  receipt  of  the  second  letter  the  money  was  paid,  and  the  inattention  accounted 
for  by  the  hurry  and  bustle  of  an  approachiog  departure  for  India.  Parr,  however, 
availed  himself  of  the  circumstance  to  insinuate  that  his  quondam  friend  wished  to 
pocket  the  money ;  and  this  calumny  was  seriously  revived  about  eight  or  ten  years 
ago  by  the  John  Bull  newspaper.  On  this  occasion  a  meeting  of  Sir  J.  Mackin- 
tosh's most  eminent  professional  friends  took  place  to  consider  the  expediency  of  a 
prosecution.  Lord  Brougham,  Sir  N.  C.  Tyndal,  Sir  James  Scarlett,  and  Sir  Thos. 
Denman  were  present,  when  all  the  circumstances  of  the  transaction  were  detailed 
and  Mr.  Perry's  book  produced,  but,  principally  by  Sir  James  Scarlett's  advice,  it 
was  resolved  to  permit  the  matter  to  drop.  It  is  almost  unnecessary  to  add,  that 
none  of  Sir  J.  Mackintosh's  acquaintances  ever  entertained  the  slightest  doubt  of 
the  groundlessness  and  absurdity  of  the  accusation.  If,  situated  as  he  then  was,  he 
was  seeking  to  evade  the  payment  of  a  paltiy  debt  so  evidenced,  he  must  have  been 
not  simply  dishonest  but  mad. — Edit,'] 
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1.  The  Act  2  Will.  IV.  c.  45,  with  Notes  and  Index.  By 
A.  E.  CocKBURN,  Esq. 

2.  Parliamentary  Reform  Act,  with  Notes,  Digest,  S^c. 
By  Francis  Newman  Rogers,  Esq. 

3.  The  Act,  §fc.  Z  Will.  IF.  c.  45.  with  Notes,  Tables,  %c. 
By  William  Carpenter  Rowe,  Esq. 

4.  A  Treatise  on  the  Reform  Act,  2  Will.  IV.  c.  45,  with 
Practical  Directions,  %c.  Copy  of  the  Order  in  Council, 
and  an  Appendix,  containiflg  a  Copy  of  the  Act.  By 
William  Russell,  Esq. 

5.  The  Acts  2  Will.  IV.  c.  45,  and2%S  Will.  IV.  c.  64, 
with  an  Analysis,  Tables,  %c.  By  William  Finnelly, 
Esq. 

In  the  Fourteenth  Number  of  this  Magazine  we  noticed  the 
details  of  the  original  Reform  Bill  as  first  sent  up  by  the 
ilouse  of  Commons  to  th^  House  of  Lords,  which  assembly, 
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k  is  not  yet  forgotten^  rejected  that  measure  on  the  second 
reading.  At  that  time  we  thought  it  our  duty  to  express 
strong  apprehensions  that  the  measure,  if  passed  in  its  then 
state,  would  be  found  greatly  defective  in  practice,  particularly 
as  regarded  the  machinery  of  registration ;  and  many  difficuU 
ties,  which  appeared  to  us  likely,  to  occur,  were  pointed  out  in 
that  article.  It  appeared  that  neither  those  fears  in  that 
respect  were  groundless,  nor  (so  we  flattered  ourselves)  those 
observations  altogether  thrown  away;  for  the  Bill,  on  its 
reappearance  in  Parliament,  exhibited  a  great  variety  of  addi- 
tions and  improvements,  many  of  them  in  direct  accordance 
with  our  own  suggestions.  In  a  second  article  on  the  New 
Bill  we  felt  encouraged  to  offer  some  further  strictures  on  the 
details  of  the  measure  as  then  introduced ;  and  we  are  again 
happy  to  find,  on  examining  the  Bill  as  amended  in  the  com- 
mittees of  both  Houses,  that  those  latter  observations  were 
also,  for  the  most  part,  founded  in  truth  and  a  right  percep- 
tion of  the  various  points  which  were  the  subje As  of  our  com- 
ments. Our  present  purpose,  now  that  the  Reform  Bill  has 
become  the  Reform  Act,  is  to  facilitate  its  operation,  so  far  as 
lies  in  our  power,  by  preparing  those  who  are  called  upon  to 
act  under  it  against  such  doubts  or  difficulties  as  may  seem  to 
us  likely  to  occur  in  the  exercise  of  their  several  functions. 

The  20th  day  of  June,  both  in  the  present  and  every  suc- 
ceeding year,  is  the  day  fixed  upon  for  the  commencement  of 
the  registration  process  in  the  county  elections.  On  that  day 
the  overseers  of  every  parish  are  directed  to  exhibit  a  notice, 
requiring  all  persons  claiming  to  vote  at  the  election  for  county, 
riding,  or  division  of  a  county,  in  respect  of  property  situate 
within  the  parish,  to  send  notice  of  their  claims  before  the 
SOth  day  of  July  ensuing* '  On  the  Slst  July  they  are 
directed  to  make  out  and  publish  a  list,  comprising  the  names, 
&c«  of  all  such  persons  as  shall  have  so  claimed.  The  pro- 
ceeding in  borough  registration  differs  in  this  respect  from  the 
above,  that  it  begins  on  the  31st  July  by  the  overseers  making 
out  and  publishing  a  list  of  such  persons  as  in  their  judgment 
are  entitled  to  vote.  With  regard  to  this  proceeding  in  coun- 
ties for  the  present  year  it  is  observable,  that  the  day  on  which 
we  are  now  writing  is  the  6th  July,  and  the  Bill  of  Boundaries 
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and  Divisions  has  not  yet  become  law^  without  which  it  is 
clear  the  parish  officers  would  not  be  able  to  act  as  required 
on  the  20th  June.  The  possibility  of  this  circumstance  was 
foreseen,  and  a  clause  introduced  in  the  House  of  Lords  to 
meet  the  difficulty,  enacting  that,  in  such  case,  the  several 
parts  of  the  registration  process  shall  not  take  place  on  the 
several  days  respectiV^y  assigned  to  them  by  the  Act,  but  that 
his  Majesty,  by  the  advice  of  his  Privy  Council,  shall  appoint 
such  other  days  in  the  present  year  for  the  several  parts  of 
the  process  as  shall  seem  expedient. 

On  or  before  then,  some  day  certain  hereafter  to  be  deter- 
mined by  an  Order  of  Council,^  all  persons  wishing  to  qualify 
themselves  as  county  electors  for  the  ensuing  year  must  send 
in  their  claims  to  the  overseers  of  the  parish  in  which  the 
property  lies  in  respect  of  which  they  claim  to  vote.  If  it  lies 
partly  in  one  parish  and  partly  in  another,  and  the  several 
parts  do  not  each  amount  to  the  requisite  value,  viz.  40s.  in 
case  of  a  freehold,  £10  in  case  of  a  copyhold  or  leasehold, 
and  £50  rent  in  case  of  tenancy  at  will,  we  do  not  know  how 
it  will  stand  with  the  claimant  in  the  barrister's  court  should 
any  clever  objector  undertake  to  defeat  his  claim.  The 
proof  of  his  title  must  correspond  with  his  notice  of  claim ;  a 
variance  herein  will  certainly  be  fatal.  Now  by  the  form  of 
the  notice  given  by  the  Act,  (see  Schedule  H,  No.  3,)  which, 
it  is  apprehended,  must  be  adhered  to,  he  is  called  upon  to 
answer  the  question,  '*  where  situated  in  this  parish?"  We 
advise  him,  if  he  is  anxious  to  vote,  to  notify  the  situation  of 
his  property  not  only  as  to  the  portion  of  it  in  this  parish, 
but  as  to  tliose  in  the  other  or  others  also  as  the  case  may  be, 
and  send  his  notices  to  the  officers  of  each  parish ;  not  mind- 
ing the  circumstance,  that  should  his  claim  be  successful, 
which  we  do  not  guarantee,  his  name  will  stand  several  times 
repeated  in  the  county  register.  There  is  another  fault  in  the 
form  of  the  notice  of  claim  above  alluded  to,  namely,  that  it 
may  be  honestly  and  fairly  sent  by  any  person  who  has  not 

',  By  an  Order  of  Council  dated  10th  July,  the  25th  July  in  the  present  year  is 
substituted  for  20th  June,  and,  with  this  one  exception,  every  period  of  the  legis- 
tration  process  is  deferred  to  exactly  one  month  later ;  so  that  the  register  for  the 
tasttiBg  cleetioa  will  be  in  force  on  the  first  December  next. 
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been  in  possession  of  his  qualification  the  requisite  period, 
leaving  it  to  the  objector  to.  find  out  that  fact.'  He  should 
have  been  made  to  say  in  his  notice  of  claim^  that  he  has  been 
in  possession  of  the  property  for  twelve  months  previous  to 
the  31st  July.  We  may  as  well  mention,  that. our  claimant 
must  not  forget  to  send  his  shilling  in  each  case^  as  that 
omission  would  avoid  his  notice.  This  tax  has  at  length  been 
fixed  upon  as  the  best  way  of  compensating  the  parishes  for 
registration  expenses ;  and  it  seems  to  us  both  convenient  and 
fair,  provided  only  it  prove  sufficient;  otherwise  the  poor- 
rates  will  suffer,  the  unfairness  of  which  we  have  pointed  out 
before. 

In  the  borough  registration,  the  voter  has  no  need  to  make  ^ 
claim,  unless  omitted  in  the  list  of  the  31st  July ;.  yet  here 
again  the  same  difficulty  ai^  that  above  described  in  the  county 
will  occur  to  the  overseers  ih  the.  preparation  of  that  list.  A 
man's  house  is  frequently  situate  in  one  parish,  and  the  garden 
or  bit  of  land  which  is  necessary  to  raise  his  occupation  to 
£10  is  situate  in  another.  The  overseers  of  neither  parish 
notice  his  occupation  as  sufficient,  and  with  a  perfect  right  to 
vote  by  virtue  of  sect.  27,  he  is  omitted  from  all  lists.  Then 
arises  precisely  the  same  difficulty  of  preferring  his  claim  as 
in  the  case  of  the  county  voter  above-noticed ;  save  and  ex- 
cept the  shilling  tax,  which  in  boroughs  is  made  a  condition 
not  of  claim  but  of  actual  registration,  to  be  added  to,*and 
levied  at  the  same  time  with,  his  poor-rates.  There  is  some 
tyranny  in  this :  because  it  is  clear  a  man  may  be  registered 
as  a  voter  for  the  borough  without  taking  any  step  himself, 
and  without  wishing  to  become  an  elector,  but  the  shilling, 
added  to  his  poor-rates  in  respect  of  that  privilege,  he  must 
pay,  will  he  or  not,  in  peril  of  a  distress.  We  have  the  same 
virtuous  hope  which  Lord  Althorp  and  other  Whigs  seem  to 
cherish,  that  no  Englishman  will  be  found  so  politically  base 
and  abject  as  to  estimate  this  great  privilege  at  less  than  one 
shilling  value ;  but  on  the  other  hand,  it  must  be  remembered 
that  there  are  very  few  Englishmen  who  like  to  pay  a  shilling 
for  nothing,  and  that  if  we  are  to  pay  a  shilling  a  year  for 
annual  registration,  annual  parliaments  may  be  expected  to 
rise  considerably  in  the  market.    We  do  not  so  much  fear, 
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however,  ah  additional  demand  for  these/  as  ah  additional 
tendency  to  diminish  the  number  of  constituents  which  may 
result  from  this  tax;  since,  in  the  present  state  of  things,  it 
may  be  seven  shillings,  and  not  one,  which  a  man  may  have 
to  pay  for  the  advantage  of  once  exercising  his  vote.  We 
presume  it  is  intended  to  touch  this  little  matter  in  the  new 
Bribery  Bill. 

There  will  be  found  in  many  boroughs  a  class  or  classes  of 
voters  for  whom  no  provision  whatever  has  been  made  in 
respect  of  their  registration.    The  three  lists  of  voters  directed 
to  be  made  out  have  their  forms  appointed  in  Schedule  (I),  and 
are  severally  entitled  thus: — "  No.  1.   The  list  of  persons 
entitled  to  vote  in  the  election  of  members  for  this  city  (or 
borough)  in  respect  of  property  occupied  within  this  parish, 
(or  township,  &c.")    No.  2,   "  The  list  of  all  persons  (not 
being  freemen)  entitled  to  vote  in  the  election  of  members  for 
this  city  (or  borough)  in  respect  of  any  rights  other  than  those 
conferred  by  an  act  passed  in  the  second  year  of  the  reign  of 
King  William  the  Fourth,  &c."    No.  3.  ''  A  list  of  the  free- 
men of  the  city,  &c.  entitled  to  vote,  &c."     Of  these  lists 
No.  1  and  No»  2  are  to  be  made  out  by  the  overseers;  No.  3 
by  the  town^lerk.  .  The  first  list,  itwill  be  seen,  comprehends 
the  £10  householders  and  none  other,  and  of  these  each  parish 
of  course  will  publish  its  own  list;  but  if  each  parish  should, 
as  directed  by  section  44,  publish  a  list  entitled  according  to 
the  form  No.  2,  then  as  many  parishes  as  there  be  in  the 
borough,  so  many  lists  of  the  form  No.  2  will  be  made  out 
perfectly  identical  with  each  other ;  for  the  list  is  directed  to 
be  entitled  "  of  all  persons"  generally,  and  not  "  of  all  per- 
sons resident  within  the  parish,  entitled  to  vote,  &c«"     But  if 
this  should  not  be  thought  imperative,  and  each  parish  should 
trouble  itself  only  with  the  notification  of  its  own  residents 
entitled  a^  aforesaid  in  No.  2,  then  what  becomes  of  such  per- 
sons as,  being  not  resident  in  any  parish  within  the  limits  of 
the  borough,  are,  notwithstanding,  entitled  to  vote  as  described 
in  list  No.  2  ?    Such  persons,  it  is  enacted,  shall  retain  their 
votes  provided  they  reside  within  seven  miles  of  the  borough ; 
but  it  is  only  the  parishes  within  the  borough  which  are  called 
upon  to  make  returns  of  persons  entitled  to  vote.    See  section 

VOL.  VIII.  N 
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44#  It  16  in  vain,  therefore,  that  their  franchise  is  pre- 
served to  these  old  classes  of  voters  on  condition  of  their 
residence  within  seven  miles  of  the  polling-place,  unless  they 
reside  within  the  actual  limits  of  the  borough  itself.  .  There 
is  no  avenue  by  which  they  can  obtain  introduction  into  the 
Register ;  and,  unless  registered,  it  is  clear  they  cannot  be 
admitted  to  poll. 

While  upon  the  subject  of  these  borough  lists,  we  iqay 
mention  that  the  task  allotted  to  the  town-^^lerk,  of  returning 
all  the  freemen  entitled  to  vote,  will  prove  one  of  much  greater 
trouble  and  difficulty  than  seems  to  have  been  contemplated 
in  section  56.  In  that  section  provision  is  made  for  all 
expenses  incurred  by  overseers,  returning  officers  and  clerks  of 
the  peaee,  in  the  process  of  registration,  but  no  mention  wha4>- 
ever  is  made  of  the  town-clerk.  This  officer  is  at  once  in 
possession  of  the  names  of  all  freemen,  but  in  order  to  make 
out  a  list  6f  such  as  are  ^^  entitled  to  vote,"  he  must  ascertain 
their  residences  and  the  respective  distances  of  these  from 
the  limits  of  the  borough,  and  whether,  in  certain  cases^  they 
have  paid  scot  and  lot  during  the  required  period.  .  These 
inquiries,  too,  it  will  be  seen,  if  prosecuted  at  all,  must  refer 
back  to  an  indefinite  period  of  time ;  for  a  man  entered  in  the 
books  fifty,  sixty,  or  seventy  years  ago,  may  be  alive  yet,  and 
entitled  to  vote ;  the  latter  period  will,  in  many  boroughs, 
include  the  names  of  from  10  to  £0,000  persons.  The  town- 
clerk,  therefore,  will  probably  pursue  one  or  the  other  of  these 
two  modes  of  proceeding;  he  will  either  place  on  his  list  the 
names  of  all  persons  admitted  freemen  within  a  certain  peHod, 
whom  he  does  not  know  to  be  dead,  and  leave  their  places  of 
abode  to  be  ascertained  (as  by  section  50  may  be  done)  at  the 
time-  of  revision ;  or  he  will  place  in  the  list  those  persons 
only  whom  he  shall  know  to  be  living  and  whom  he  shall 
know  \a  have  been  resident  within  seven  miles  of  the  polling- 
place  for  the  six  months  next  previous  to  the  81st  July.  A 
list  made  upon  the  former  plan  will  of  course  be  very  redun- 
dant, and  require  much  revision  by  the  barrister ;  while  one 
made  out  on  the  latter  plan  will  be  as  much  too  narrow,  unless 
infinite  trouble  be  bestowed  upon  it  by  the  town-clerk  5  and 
the  list  of  claimants,  whose  titles  will  have  to  be  proved  befote 
the  court  of  revision,  will  be  numerous  in  proportion. 
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The  province  of  objector  comes  next  to  be  considered.  In 
the  county  list  of  each  parish,  which  it  will  be  remembered  is 
a  list  of  all  the  claimants  to  vote,  the  overseers  themselves, 
by  writing ''  objected  to  "  against  every  name  published  therein, 
might  bring  the  claimant  into  court  to  prove  his  qualification. 
We  think  the  overseers  will  best  discharge  their  duty  this 
first  year  of  registration  by  objecting  to  every  claim,  of  the 
correctness  of  which  they  are  not  well  satisfied  in  their  own 
judgments.  There  is  nothing,  however,  in  the  act,  to  compel 
them  to  this  course,  and  certainly  these  officers  will  find 
themselves  possessed  herein  of  great  power  to  favour  their 
fellow  parishioners  in  the  attainment  of  the  firanchise.  And 
this  power  consists  not  so  much  in  omitting  to  object,  as  in 
first  objecting  and  afl:erwar<ls  abandoning  or  not  pressing  this 
objection  in  the  court  of  revision,  third  parties  having  in  the 
mean  time  omitted  to  give  notice,  in  consequence  of  an  object 
tion  having  been  already  made.  The  barrister,  therefore, 
will  do  well  to  have  his  eye  upon  the  overseers  in  such  cases; 
for  although  the  section  00  is  so  worded  that  a  person  ob- 
jected to  in  the  above  manner  must,  at  all  events,  come  for«- 
ward  and  prove  his  qualification,  yet  it  will  be  in  the  power 
of  these  officers,  unless  particularly  questioned  on  that  point, 
to  suppresiS  circumstances  within  their  knowledge  which  might 
disqualify  hts  Vote.  Third  parties  making  friendly  objections 
will  not  have  so  great  an  advantage  in  this  respect ;  unless, 
indeed,  they  can,  by  making  it  known  that  they  have  given 
the  proper  notice,  induce  others  not  to  take  that  step ;  then, 
failing  to  appear  in  the  Barrister's  Court,  the  vote  objected  to 
is  at  once  allowed.  The  words,  *^  unless  the  party  so  ob- 
jecting shall  aj^ear  by  himself  or  by  some  one  in  his  behalf 
in  support  of  his  objection,"  will  probably  raise  the  question, 
whether,  upon  non-ftppearance  of  th&  objector,  any  person 
entitled  by  this  act  to  object,  may  appear  on  his  behalf  and 
support  the  objection,  though  not  deputed  by  him  for  that 
purpofte.  There  will  be  no  hesitation,  however,  in  deciding 
this  point  in  the  negative ;  for  how  shall  a  party  be  said  to 
''  appear  by  some  one  in  his  behalf**  unless  he  shall  have 
commissioned  some  one  to  appear  for  him? 

A  similar  question  on  the  right  of  objecting  in  the  borough 
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registration  court,  has  been  already  pointed  out  by  Mr.  Rus- 
sell, in  p.  86,  of  his  succinct  and  able  treatise  on  the  Act*  A 
person  omitted  in  the  overseers'  list  claims  to  be  inserted ; 
in  this  case,  notice  of  objection  haying  been  impracticable,  is 
it  competent  to  any  one  to  step  forward  as  objector  and  tender 
evidence  of  disqualification?  Judging  by  analogy  firom  the 
provision  above-cited,  we  think  (differing  from  Mr.  Russell,) 
that  the  opposition  to  the  vote,  when  prim&  facie  set  up,  can 
go  no  farther  than  exammation  of  the  claimant  himself  and 

the  overseers. 

A  preliminary  step  in  the  trial  of  every  disputed  vote  will 

be  to  prove  the  service  of  the  proper  notice  as  required  by 
the  act.  For  this  purpose  it  will  be  necessary  in  all  cases  to 
have  duplicates  of  these  documents,  and  proof  of  the  manner 
of  their  service.  With  regard  to  this  latter  point,  it  will  behove 
both  objector  and  claimant  to  make  as  good  services  as  possible 
upon  the  proper  parties ;  for  the  question  of  what  shall  be 
a  proper  service  is  new  in  this  case,  and  will  depend  for  the 
most  part  on  the  barrister's  judgment.  He  must  also  provide 
such  evidence  thereof  as  will  be  easy  to  produce  in  court ;  for 
although  the  party  served  might  himself  be  examined  as  to 
this  point,  yet  there  is  no  need  for  him  to  attend,  nor,  for  any- 
thing we  can  discover,  to  answer,  if  present,  and  sworn,  unless 
he  be  an  overseer.  The  best  way  will  be,  for  every  person 
giving  notice  to  carry  the  notice  himself, — at  all  events,  not 
to  send  it  by  post — also  to  preserve  a  duplicate. 

It  may  be  well  to  remark,  that  overseers,  in  making  out 
their  county  lists,  should,  by  no  means,  omit  the  name  of  any 
claimant,  however  ill-founded  in  their  judgment  his  claim  may 
be,  but  merely  write  ^^  objected  to"  against  his  name,  as 
directed  in  section  38.  Section  43  might  seem  to  imply 
the  contrary  of  this ;  which  empowers  a  claimant,  whose  name 
shall  have  been  omitted  from  the  county  list,  to  prove  before 
the  barrister  that  he  gave  due  notice  to  the  overseers,  and  then, 
on  proof  of  his  qualification,  the  barrister  may  insert  his  name. 
This  quaUfication  ou^t  in  reason  to  be  the  one  whereof  be 
gave  notice  to  the  overseer ;  that,  however,  in  consequence  of 
an  oversight,  we  presume,  is  not  so;  for  by  the  terms  of  the 
^ection,  he  shall  be  inserted  on  proving  his  title  to  vote  *^  in 
respect  of  any  lands  and  tenements  within  such  parish   or 
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township."  In  all  cases  then,  where  due  notice  of  claim  has 
beengLven^  it  will  be  a. great  advantage  to  be  omitted  from 
the.  list,  since  no  one  will  be  prepared  to  oppose  the  vote  in 
the  barrister's  court  with  evidence  of  disqualification.  This, 
therefore,  is  another  mode  in  which  overseers  may  favour  their 
fellow-parishioners,  though  not  without  a  breach  of  duty,  being 
required  by  section  38  to  publish  the  names  of  all  claim- 
ants. 

The  functions  of  the  Clerk  of  the  Peace  are  simple  and 
plainly  defined,  and  free  from  any  difficulty,  so  far  as  we 
caQ  discover.  He  receives  the  parish  lists  of  claimants  and 
persons  objected  to  from  the  hands  of  the  High  Constable 
of  the  hundred  or  other  district  to  which  such  parishes 
respectively  belong :  to  which  officer  they  are  transmitted 
by  the  overseers  for  that  purpose.  The  Clerk  of  the  Peace 
transmits ybr/Afi7e/A  to  the  Barrister  an  abstract  of  the  objec- 
tions, that  he  may  know  bow  many  votes  he  will  have  to  try, 
before  he  appoints,  by  advertisement,  the  times  and  places 
of  holding  his  court.  This  abstract,  as  it  is  called  by  the 
Act,  should  state  not  only  the  numbers  and  names  of  the 
parties  objected  to,  but  also  the  nature  of  each  disputed 
qualification,  and  the  parish  in  which  the  property  is  situate, 
in  respect  of  which  the  vote  is  claimed ;  for  the  barrister 
will  be  unable,  without  such  information,  to  form  any  opinion 
of  the  time  he  will  be  called  upon  to  bestow  upon  the  several 
points  of  his  circuit,  and  to  make  his  arrangements  accord- 
ingly. 

At  \\\e  first  court  held  by  the  barrister  for  the  revision  of 
the  county  lists,  the  Clerk  of  the  Peace  puts  him  in  posses- 
sion of  all  the  lists,  and  is  absolved,  it  should  appear,  from 
any  further  attendance  or  trouble,  until  the  lists  arc  trans- 
mitted back  to  him  corrected,  for  the  purpose  of  being 
compiled  into  one  book  or  register.  The  delivery  of  this 
into  the  hands  of  the  sheriff  conpludes  the  functions  of  this 
officer. 

The  functionary  who  next  claims  our  attention,  is  one 
whom  we  approach  with  feelings  of  a  deep-and  reverential 
awe,  mingled  with  a  painful  anxiety  on  account  of  the  diffi- 
culties and  dangers  attendant  upon  his  exalted  situation ; 
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vre  meaii  that  electoral  judge  the  Registering  Barrister,  or 
Barrister  in  Eyre,  or  whatsoever  may  seem  his  most  appro^ 
priate  description.  Certainly  his  functions  are  of  a  higb 
and  extraordinary  nature ;  in  him  is  the  setting  of  4be 
springs,  the  oiling  of  the  vheds,  the  moulding  of  the  ele<- 
ments  of  the  present  government  and  constitution  of  the 
<;ountry ;  and  on  him  devolve,  in  the  last  resort,  the  nume- 
rous and  various  difficulties  of  administering,  this  Act  of 
Parliament;  not  only  those  of  the  subordinate  functionaries 
referable  to  his  decision,  but  a  great  many  others,  which  ^re 
peculiarly  and  originally  his  own*  While  envious,  perhaps, 
of  his  exaltation  from  our  own  level,  the  sympathy  and  feUow^ 
feeling  we  entertdn  for  him  are  not  a  whit  the  less  sincere ; 
and,  to  say  the  truth,  we  cannot  shut  out  some  melan- 
choly forebodings  in  respeet  of  his  judicial  prof^p^cts.  A 
lonely  wanderer,  in  a  chaise  and  pair,  he  struggles  through 
unknown  tracts  into  a  far  country;  no  sheriff  and  troop,  of 
country  gentlemen  to  forestall  his  arrival  with  greeting ;  no 
javelin  men  to  envkon  his  chaise  and  pair ;  no  trumpet  to 
give  lively  signal  of  his  approach  :  about  the  hour  of  dusk 
he  reaches  the  door  ^f  the  principal  inn ;  and  no  one  knowjs 
that  the  Barrister  i^  come.  His  clerk  is  dispatched  with  a 
civil  note  to  the  returning  officer  to  inquire  what  will  be 
the  most  convenient  place  for  holding  his  court;  the  return- 
ing officer  returns  for  answer,  ^atbe  has  no  opinion  what- 
ever on  that  subject,  that  he  is  going  out  of  town  for  a  few 

days,  and  should  Mr. have  finished  revising  th.e  lists 

before  his  return,  he  will  be  so  kind  a6  to  leave  them  in  the 
custody  of  his  wife  or  shopman.    On  a  conference  with  the 
overseers  and  town-cleiic,  if  there  be  one,  the  town«hiJl,  if 
there  be  one,  is  fixed  upon  as  the  properest  place  for  the 
occasion ;  but  the  consent  of  the  corporation  (deprived  of 
its  borough-domination,  perhaps,  by  the  Reform  Act,)  must 
first  be  obtained,  and  a  satisfactory  compensation  ensured 
for  the  use  of  the  building.     In  places  where  there  is  neither 
corporation  nor  town<>haIl,  it  is  clear  some  large  room  must 
be  hired  for  a  court ;  we  hope  the  question  of  ^'  who  must  pay 
for  it,'*  will  not  arise  between  the  barrister  and  the  overseers; 
if  it  should,  the  barrister  will,  of  course,  have  the  firmness 
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to  deeide  in  his  own  lavour.  At  leogtfa^  behdd  him,  at 
whatever  .cost,  seated  on  some  extempore  devation  in  the 
centre  of  lus  owa  court  \  *^  monarch  of  all  he  surveys ;  At « 
right  there  is  none  to  dispute  ;**  he  &els  like  a  Roman  prsetor 
in  the  eutuie  chair,  or  a  caliph  of  Bagdad,  about  to  distribute 
from  his  tJuroBe  impartial  justice  to  the  assembled  crowd. 
Alasl  he  wffl  find  the  want  of  lictor  and  fasces;  he  is  a 
caliph  without  a  body^^guard ;  a  Duke  of  WelUngton,  called 
to  take  command  w^out  a  single  adherent  He  luiites 
m  his  august  person  judge,  jury,  counid,  sheriff,  under* 
sherifi^  erier  of  Ihe  court,  javdtnrman,  and  constable.  There 
is  no  one  to  sweSr  the  witnesses,  to  call  **  silence"  ^Ibr  him, 
or  say  ''take  your  hat  off  in  that  there  comer;"  or  rather, 
every  one  caUs  **  silence "  when  be  has  finished^  his  own 
conversation,  and  the  hats  are  knocked  off  by  unautfaoriaed 
persons,  without  notice  to  the  parties.  Here  ensues  a  scuffle 
aiid  a  fight,  which,  for  the  better  oHivenienee  of  all  parties,  is 
adjourned  into  the  streets.  Meanwhile  the  work  of  revision 
proeeeAB;  fervet  opus;  the  overseers  wave,  their  spectral 
serolk  of  ill4nscribed  paper ;  the  claimants  gather  round. 
Mid  With  eager  eyes,  inflamed  faces,  and  eled^ral  gestures, 
demand  justice  ef  the  barrister,  and  the  ri|^ts  of  English^ 
men ;  they  try  his  principles,  with  ''  blue  for  ever  1''  "  pink 
for  ever!*' — a  point  arises;  the  parties  blaspheme,  the 
attonwBS  quarrel,  and  accost  each  other  with  extremely  ii^ 
decorous  language;  aqd  by  tlie  aid  of  these  arguments, 
the  barrister  proceeds  *^  upon  the  hearing  (what  hearing  ?) 
in  open  court,  finaiiy  to  determkie"  the  merits  of  the  ques« 
tton.  The  words  of  the  Act  are  ambiguous,  a  hundred  votes 
depend  cm  the  decision ;  the  point  is  not  touched  in  Mr. 
Cockbttrn'svery  short  Commentary  on  the  Act;  it  has  escaped 
Mr.  Rogers-^  Mr.  Finnelly  is  silmit ;  Messrs.  Russell  and 
Rowe  have  propounded  no  opinion  ;  and  in  referring  to  the 
Act  itself,  the  words  ^'  penal  sum  of  five  hundred  pounds," 
in  secticm  76,  are  constantly  catching  his  eye,  and  shaking 
bis  sdE^KWsessioti.  After  bei^ting  some  time  between  the 
intention  of  the  legislature  and  the  language  in 
tbey  have  expressed  themselves,  he^eeides  for  the 
fermer  or  the  latter,  without  assigning  any  reasons,  if  be  is  a 
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prudent  judge  ;  and  the  niext.  vote  is  called  on  amid  the  un- 
suppressed  clamours  of  the  disappointed  parties.  On  his 
arrival  in  London,  at  some  fiiture  period,  he  will  have  the 

satisfaction  of  finding  that  Mr. ,  in  Yorkshire,  and  Mr. 

^ ,  in  Cumberland,  have  decided  the  same  point  exactly 

the  other  way.  Some  pettifogging  attorney,  some  miserable 
slaughterer  of  his  own  mutton,  who  feels  assured  that  he 
argued  the  point  in  the  most  clear  and  convincing  manner, 
brings  an  action,  under  section  76,  for  a  wilfiil  contraven* 
tioh  of  the  provisions  of  the  Act.  To  meet  this  very  possible 
case,  we  recommend  the  Barrister  in  Eyre  to  employ  some 
ready  writer  to  take  accurate  notes  of  all  proceedings  in 
his  court ;  for  if  he  take  notes  himself,  it  will  be  no  good  in 
an  action  for  the  penalty  (£500),  that  he  is  enabled  to  refresh 
his  own  memory  as  to  the  evidence  laid  before  him,  or  the 
arguments  pressed  upon  his  notice. 

For  some  farther  difficulties  likely  to  arise  in  the  barrister's 
administration  of  the  Act,  we  refer  him  to  a  short  dramatic 
sketch  of  the  proceedings  in  his  Court,  drawn,  by  anUcipa* 
tion,  some  months  since  in  our  14th  number.  Those 
difficulties  for  the  most  part  remain;  but  we  forbear  to 
repeat  them,  and  shall  now  point  out  to  his  notice,  in  the 
order  in  which  they  occur  in  the  Act,  a  few  questions  of 
construction,  for  which,  it  strikes  us,  he  ought  to  be  pre- 
pared. As  to  the  amount  of  his  work,  and  the  number  of 
disputed  votes  he  will  be  called  upon  to  decide,  this  will 
altogether  depend  upon  the  manner  in  which  the  overseers 
and  town-clerks  discharge  their  respective  duties;  if  these 
examine  minutely  into  the  various  circumstances  of  the 
qualification,  viz.  not  only  the  amount  of  value  but  the 
period  of  holding,  the  payments  of  rates,  assessment,  &c., 
the  total  of  claims  and  objections  will  probably  be  a  small 
one;  on  the  other  hand,  should  inquiries  of  this  kind  be 
found  impracticable,  either  claims  or  objections  will  abound, 
according  as  the  lists  are  made  out  on  an  exclusive  or  in- 
clusive system.  Mr.  Rogers  has  well  described  this 
dilemma,  in  page  71,  et  seq.  of  his  edition  of  the  Act,  and 
the  course  which  he  thinks  the  overseers  ought  to  pursue. 
It  will  be  seen  that  the  above  observation  applies  only  to 
boroughs. 


The  Reform  Jet.  186 

We  wiU  first  direct  the  barrister's  attention  to  section  18, 
a  most  important  section,  the  history  of  which  is  curious* 
The  object  was  to  diminish  the  evil  arising  from  the  arbi- 
trary creation  of  fictitious  votes  by  landed  proprietors,  in 
the  shape  of  rent-charges,  or  annuities  for  life,  charged  upon 
freehold  lands*  Section  18,  as  originally  introduced,  raised 
the  life-freeholds  to  be  created  in  future  to  £10,  as  the 
necessary  amount  to  give  a  vote  in  the  election  for  knights 
of  the  shire.  The  members  for  counties  corporate  are  not 
knights  of  the  shire,  yet,  in  these  small  counties  it  is,  that 
the  evil  of  such  fictitious  votes  is  most  severely  felt;  accord- 
ingly, in  the  next  edition  of  the  bill,  words  are  introduced 
expressly  extending  this  provision  to  counties  of  cities  and 
towns*  In  this  state  it  went  into  the  House  of  Lordsj  where 
extreme  tenderness  having  been  evinced  by  several  peers^ 
in  behalf  of  such  40^.  freeholders  for  life  as  should  not  be 
open  to  the  imputation  of  being  fictitious.  Lord  Brougham 
promised  a  saving  clause  should  be  introduced  in  their  favor : 
and  it  was  introduced  in  these  terms — **  except  such  person 
shall  be  in  the  bon&  fide  occupation  of  such  lands  or  tene- 
ments, or  except  the  same  shall  have  come  to  such  person 
by  marriage,  marriage  settlement,  devise,  or  promotion  to 
any  benefice  or  to  any  ofiice.'^  Now  rent  chargers  and 
annuitants  vote  in  virtue  of  the  word  *^  tenement/'  which  is 
held  to  include  that  kind  of  incorporeal  estate  which  they 
possess ;  they  were  required  also  by  the  old  law  to  be,  or 
rather  to  say  that  they  were,  in  receipt  of  the  proceeds  of 
their  estate;  qu.?  therefore,  whether  this  must  not  be  held 
according  to  the  terms  of  the  exception,  a  bon&  fide  occupa- 
tion of  the  tenement  in  respect  of  which  they  claim,  and 
whether  this  section,  as  it  now  stands,  makes  any  change 
in  the  conditions  of  this  franchise.  The  question,  in  other 
words,  will  be,  whether  the  term  ''  occupation"  can  apply  to 
such  a  tenement  as  a  rent-charge,  or  whether  it  must  be 
held  applicable  only  to  corporeal  hereditaments.  In  our 
version  of  the  New  Testament,  the  master,  in  delivering  the 
ten  talents,  says,  '^  Take  these  and  occupy  till  I  come."  If 
there  be  no  definition  in  law,  which  restrains  this  term 
from  being  applicable  to  rent,  the  actual  receipt  of  the  rent 
by  the  rent-charger,  wilt  probably  be  held  to  satisfy  the 
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vords  **  bona  fide  occupation/^  audi  the  vote  be  a«   ad- 
miwible  as  before.    This  ahiendmeBt  was  stated  by  Lord 
John  Russell  to  be  the  only  one  of  importance  the  Lords 
had  introduced  into  the  Bill ;  in  that  caae  they  migbt  as 
well  have  left  it  alone  altogether,  or  at  least  have  adhesed 
to  the  terms  of  the  amendment  as  originally,  suggested  by 
the  Law  Magazine,  No.  15,  p.  137;  another  deviation  from 
which  consists  in  omitting  die  word  *'  descent ;"  it  not  being 
observed,  we  presume,  that  an  estate  pur  autre  vie,  may  come 
to  a  person  by  that  operation  of  law. 
'  We  will  now  compare  the  same  secticm  (18)  with  seetioa 
(31)  and  consider  the  result  as  it  affi9ets  the  right  of  voting 
for  a  freehold  in  counties  of  cities  and  towns.    The  former 
section  concludes  with  this  proviso :  ''  Provided  always  Aat 
nothing  In  this  Act  contained  iihaU  prevent  aiqr  person  now 
seised  for  his  own  life,  or  for  the  life  of  another,  or  for  any 
lives  whatsoever,  of  any  freehold  lands  or  tensineiits,  in 
respect  of  which  he  now  has,  or  but  for  llie  passing  of  this 
Act,  might  acquire  the  right  of  voting  in  such  vespective 
elections,  from  retaming  or  acquiring,  so  long  as  he  shall  be 
so  seised  of  the  same  lands  or  tenements,  auch  right  of 
voting  in  respect  thereof,  if  duly  registered  accordaig  to  the 
respective  provisions  hereinafter  contained*''     The  word 
**  Act,"  in  the  above  proviso,  seems  to  have  been  used  at 
random,  or  rather  by  mistake,  for  *'  sedaon,*'  or  ^  enactment;^ 
for  we  find  section  31  of  the  same  Act  disfranchising  aH 
freeholders,  whether  in  fee  or  for  life,  in  counties  of  cities 
and  towns,  who  shall  not  have  been  resident  for  the  six 
months  next  previous  to  the  31st  July  in  each  year  in 
such  city  or  town,  or  within  seven  irtatute  miles  tberoof. 
The  intention  of  the  legislature  conld  scarcely  be,  that  lAis 
latter  provision  should  not  apply  to  freeholders  for  life, 
and  yet  the  word  "Act,*'  in  the  provision  above  quoted, 
seems  to  have  that  eflfect.     We  find  also,  in  section  31,  the 
following  words,    *^  Provided  always,  tiiat  nothing  in  this 
enactment  contained  shall  be  deemed  to  vary  or  abridge  the 
provisions  hereinbefore  made,  rdative  to  the  right  of  voting 
for  any  city  or  town  being  a  county  of  itself,  in  i^peet  of 
any  freehold  for  life  or  lives :"  alluding  plainly  to  the  provi^ 
^ions  of  section  18,  one  of  which  (above  citedj)  estaUishes 
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persons  now  seised  of  life-estates  in  the  possession  of  the 
franchise.  If  this  view  be  correct,  the  result  of  the  two 
seetions  will  bci  that  freeholder^  in  fee  will  not  be  able  to 
vote  for  counties  of  cities  and  towns  unless  they  reside  within 
seven  miles«  whereas  the  freeholders  for  lifei.rent-chargera, 
annuitants^  '*  and  such  small  gear/'  may  come  to  the  poll 
from  the  uttermost  ends  of  the  earth. 

We  have  neither  space  nor  leisure  to  enter  at  much 
length  into  the  many  questions  of  difficulty  which  must  neces- 
sarily arise  in  bringing  the  present  Act  of  Parliament  to  amal- 
gamate with  the  (^d  law  of  elections ;  we  shall  content  our- 
selves with  enumerating,  briefly  a  few  which  seem  tq  us  most 
•worthy  of  attentiKHi. 

The  question  of  what  will  be  deemed  a  good  residence  for 
SIX  months  is  one  open  to  much  doubt  and  inquiry,  both 
as  regards  the  manner  of  it,  and  the  continuity  of  time  re- 
quired, and  the  way  in  which  the  distance  i^  to  be  mea- 
sared.   • 

The  important  word  ^^  building,"  introduced  bto  section 
27,  in  the  House  of  Lords,  seems  almost  too  comprehensive 
to  admit  of  any  distinctions;  yet  where  several  horizontal 
sections  of  a  house  are  exclusively  occupied  by  different 
persons,  not  answering  at  the  same  time  to  any  of  the  de- 
scriptions specified  in  the  Act  of  .^^  warehouse,  counting- 
house,  or  shop,"  it  may  be  doubted  whethei?  each  several 
occupation,  though  of  sufficient  amount,  will  confer  the  fran- 
chise. 

The  payment  of  all  rates  and  assessed  tsLnes  payable  be- 
fore a  day  certain  in  each  year;^  the  demand  to  be  rated, 
where  landlord  is  also  liable,  and  tender  of  payment,  in  such 
cases,  are  provisions  under  which  various  matter  fpr  dispute 
and  judicial  interpretation  must  arise. 

In  cases  where  the  receipt  of  the  rents  and  profits  of  the 
estate  during  six  months  previQUs  to  31st  July,  is  necessary 

^  It  appears  already  that  much  exclusion  is  likely  to  ensue  this  first  year  of  regis- 
tration, from  the  impossibility  of  collecting  before  the  20th  July  all  rate$C  and  taxes 
payabU  before  the  6di  April  last.  The  words  of  the  Act  are  "  frtviotuiy  to  the  5tli 
of  April/'  only  therefore  the  auessmeots  <iue  the  previous  Michaehnas  need  be 
paid.  The  party,  however^  roust  be  rat^d  to  the  poor  in  eyei^  rate  made  for  the 
whole  year  up  to  31st  July ;  and  have  paid  all  pat/  able  up  to  the  6th  of  April. 
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to  the  exercise  of  the  franchise^  will  it  be  necessary  to  have 
actually  received  the  last  half  year's  rent  due? 

Will  the  old  election  law  respecting  joint-tenancies  and 
equitable  estates  of  freehold  apply  to  the  new  franchises  of 
copyhold  and  leasehold  introduced  by  this  Act? 

By  section  7  we  find  it  provided  that  the  Boundary  Act, 
"  when  passed^  shall  be  deemed  and  taken  to  be  part  of  this 
Act^  as  fully  and  effectually  as  if  the  same  were  incorporated 
herewith,"  Again,  section  33  provides  that  ''  every  person 
Tiow  having  a  right  to  vote,  &c."  shall  retain  such  right  for 
life  on  certain  conditions.  Under  these  two  sections  then  a 
question  arises,  whether  new  freeholders,  burgage-tenants,  or 
other  voters  of  an  ancient  class,  are  introduced  into  the  'con- 
stituency by  the  Boundary  Act,  so  as  to  be  entitled  to  retain 
their  votes  for  life  under  the  reservation  clause — a  question 
depending  on  the  construction  of  the  word  *'  now" 

We  long  to  know  how  the  writs  to  the  sheriff  and  the 
praecipes  of  that  officer  will  designate  the  members  to  be 
elected  for  the  new  boroughs.  The  act  itself  calls  them 
'^members  to  sit  in- Parliament;"  differing  in  that  expression 
from  every  other  act  which  has  either  conferred  this  privi- 
lege of  returning  members,  or  modified  it  in  any  respect. — 
See  S7  Henry  VIII.,  cap.  26,  relating  to  new  members 
for  Monmouth ;  34  and  35  Henry  YIII.,  cap.  13,  ^^  An  Act 
for  making  Knights  and  Burgesses  within  the  County  and 
City  of  Chester;"  25  Charles  IL,  cap.  9, ''  An  Act  to  enable 
the  County  Palatine  of  Durham  to  send  Knights  and  Bur- 
gesses to  Parliament ;"  the  various  Acts  passed  in  the  reign 
pf  George  HI.  relative  to  New  Shoreham,  Coventry,  Crick- 
lade,  and  Aylesbury ;  in  all  of  which  the  privilege  is  called 
that  of  returning  burgesses  or  citizens,  as  the  case  may  be. 
By  the  more  ancient  acts,  above-cited,  it  appears  that  the 
word  ''  burgess,"  includes  citizen ;  but  the  question  now 
arises,  whether  it  can  be  applied  also  to  the  members  for  the 
new  boroughs,  many  of  them  not  having  charters  or  corpo- 
rations. The  expression  seems  to  have  been  avoided  in  this 
act,  under  the  apprehension  that  it  could  not  be  so  applied. 
If  this  be  so,  we  have  now,  in  addition  to  knights,  burgesses, 
and  barons  of  the  Cinque  Ports,  a  fourth  distinct  class,  to  be 
designated  only  by  the  gei^eric  term  of  *^  members  to  sit  in 


The  Reform  Act.  189 

Parliament."  We  should  not  have  entered  into  this  ques- 
tion, had  not  more  depended  on  it  than  the  terminology  of 
the  sheriff's  writ.  The  two  acts,  9  Anne,  cap.  5,  and  S3 
George  II.,  cap.  ^,  upon  which  the  pecuniary  qualifications 
of  members  to  sit  in  Parliament  at  present  depends,  desig* 
nate  such  members  as  knights  of  the  shire,  citizens,  bur* 
gesses,  and  barons  of  the  Cinque  Ports,  and  apportion  the 
amount  accordingly;  will  then  these  acts,  by  virtue  of  sec* 
tion  75  of  this  act,  which  declares  all  election  laws  now  in 
force  shall  be  applicable  to  the  new  boroughs,  be  held  to 
apply  to  a  class  of  members  which  was  not  in  existence  at 
the  time  of  the  passing  of  those  acts  ? 

Should  this  question  be  decided  in  the  affirmative,  we  have 
still  another  doubt  to  propound  respecting  the  qualifications 
of  these  new  members.    The  act  of  Anne  made  it  necessary 
only  that  the  quaUfying  estate  should  be  in  possession,  and 
the  oath  relative  to  that  fact  taken  by  the  member,  at  the 
time  of  election,  and  the  intent  of  the  act  was  therefore  easily 
evaded  by  means  of  temporary  transfers  of  property;  to 
meet  which  practice  it  was  enacted  by  33  Geo.  II.  that  before 
taking  their  seats  members  should  produce  and  deliver  to 
the  clerk  of  the  House  a  signed  statement  of  the  qualifying 
estate,  and  take  the  oath  relating  thereto  in  the  presence  of 
the  speaker.    This  latter  act,  therefore,  relates  not  to  the 
election  of  the  member,  but  to  a  proceeding  subsequent, 
namely,  the  taking  his  seat  in  the  House,  and  applies  at  this 
moment,  it  should  seem,  only  to  the  members  for  such  coun- 
ties, cities,  boroughs,  or  cinque  ports  as  then  existed;  for  the 
words  of  section  75  in  the  present  act  are,  '^that  all  laws, 
statutes,  and  usages  now  in  force  respecting  the  election  of 
members  to  serve  in  parliament,  &c.  shall  be  and  remain  in 
full  force,  and  shall  apply  to  the  election  of  members,  to 
serve  in  parliament  for  all  counties,  &c.  hereby  empowered 
to  return  members,*'  &c. 

Hence  the  qualification  of  the  new  members  is  controlled 
only  by  9  Anne,  and  not  by  33  Geo.  II.,  and  will  be  Uable, 
therefore,  to  the  same  evasive  proceeding  which  the  latter 
act  was  passed  to  prevent.  ^ 

*  This  would  be,  perhaps,  an  important  question,  if  the  law  relating  to  the 
qualification  of  members  were  not  altogether  a  dead  letter. 
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We  mention  tliese  fieveral  points  merely  as  seeming  to  ua 
debatable  on  the  first  view,  without  sufficiently  inquiring 
into  them  to  form  an  opinion  one  way  or  the  other ;  and  we 
now  hasten  in  conclusion  to  express  our  sincere  wish  that 
the  process  of  registration  may  be  found  in  practice  more  free 
from  difficulty  and  embarrassment  than  we  have  ever  thought 
there  was  reason  to  anticipate.  The  effect  to  be  produced 
by  it  in  shortening  the  duration  of  elections  is  an  admirable 
object;  but  we  fear  that  too  sanguine  expectations  have 
been  entertained  of  this  result  in  limiting  the  period  of 
polling  in  all  cases  to  the  space  of  two  days.  When  a  candi- 
date,  with  little  hope  of  final  success,  has  made  a  run  at  first, 
as  it  is  called,  every  nmnoeuvre  will  of  course  be  employed 
to  make  the  polling  on  the  other  side  as  slow  as  possible; 
and  the  three  questions  allowed  to  be  asked  of  every  voter 
by  the  returning  officer,  on  a  requisition  to  that  effect, 
will  afford  great  opportunity  for  delay,  where  so  many  ^ 
votes  as  six  hundred  have  to  be  polled  in  one  place.  Besides, 
it  will  surely  be  competent  to  raise  arguments  on  the  an- 
swers in  some  cases;  and  counsel,  be  it  observed,  are  not 
excluded  from  the  polling  place,  although  they  are  from  the 
court  of  revision.  For  instance,  to  the  third  question:' — 
''  Have  you  the  same  qualification  for  which  your  name  was 
originally  inserted  in  the  register  of  voters  now  in  force 
for,  &c.?''  a  man  may  answer  specially  to  the  effect,  that  he 
has  the  same  property,  but  that  since  the  31st  July  he  has  in* 
curred  some  disqualification.  Whether  under  such  circum* 
stances  he  should  be  allowed  to  vote,  is  a  question  admitting 
much  discussion  on  both  sides.  We  find,  indeed,  two 
learned  gentlemen,  who  have  written^  commentaries  on  the 
act,  expressing  opinions  directly  at  variance  on  that  very 
point;  Mr.  Rogers  in  p.  18  of  his  treatise,  and  Mr.  Rowe, 
p.  74. 

We  shall  observe  with  attention  and  anxiety  the  working 
of  this  act  during  this  first,  and  far  most  troublesome,  year 
of  registration,  and  hope,  by  the  kindness  of  some  of  our 
friends,  to  be  able  to  give  a  better  account  of  its  practical 
operation  than  the  general  opinion,  as  well  as  our  own,  ap* 
pears  to  anticipate. 
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number  of  Moore  &  Paynip's  Reports  contains  no  case  not  contained  in  former 
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ABATEMENT. 

(Peerage.)  A  plea  in  abatement  by  an  earl,  on  the  ground  of  his  not  being 
sued  as  such  by  his  title,  must  allege  positively  that  he  was  an  earl  and 
bad  the  title  claimed  at  the  suing  out  of  the  writ.  It  is  not  enough  that 
this  may  be  collected  by  inference. — Righy  v.  Alexander,  8  Bing.  416. 

ACT  OF  PARLIAMENT, 

1.  {Comiruction*)  Certain  duties  were  imposed  by  a  harbour  act  on  copper, 
iron^  leadf  tin,  end  pewter,  and  all  other  metak  not  enumerated :  Held, 
that  gold  and  silveri  being  genercdly  described  by  name,  or  as  the  precious 
metab,'  were  not  included. — Cosher  v.  Holmes,  2  B.  &  Adol.  592, 

2.  Where  two  acts  are  repugnant,  that  which  received  the  royal  assent  last 
mlut  prevail.*^ Aejr  v*  Inhabitants  of  MiddkseXf  D,  P.  R.  116. 

APFIDAVITIOP  DEBT. 

1.  (Btf  foreigner-^variance  with  process.)  It  is  no  objection  to  an  affidavit 
by  a  foreigner  that  it  was  interpreted  to  him  in  his  own  language  by  the 
plaintiif 's  attorney,  and  that  the  jurat  did  not  state  the  interpreter  to  be 
acquainted  with  the  language:  Held  also,  that  it  was  no  objection  that  the 
process  described  the  plaintiff  as  suinjg  in  his  own  right,  and  the  affidavit 
set  out  a  debt  due  to  him  in  his  representative  character. — Marzetti  v. 
JoM^roy,  D.  P.  R.  41. 

'  These  Reports  are  very  well  executed,  and  are  likely  to  prove  extremely  useful 
to  the  profession,  btKth«  names  of  the  parties  in  many  of  the  cases  are  wanting.-^ 
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2.  (On  articles.)  An  affidavit  of  debt  on  articles  of  agreement  must  state 
the  consideration. — Walker  v.  Gregory,  D.  P.  R.  24. 

3.  (On  award.)  An  affidavit  of  debt  on  an  award  ought  to  state  that  the 
money  was  due  "  at  a  day  now  past." — Anonymous,  D.  P.  R.'5. 

4.  (On  note-^badfor  part.)  An  affidavit  bad  as  to  part,  (as  for  two^ut  of 
three  promissory  notes,)  is  bad  for  the  whole.  An  affida\dt  should  state 
when  the  note  is  payable,  or  that  it  is  overdue.  (2  M.  &  S.  148.) — 
Kirk  V.  Almond,  3  C.  &  J.  354. 

5.  (On  bond.)  An  affidavit  on  a  bond  stated  that  the  defendant  had  bound 
himself  in  £20  as  liquidated  damages,  and  that  the  defendant  had  broken 
the  same  by  neglecting  to  make  certain  payments:  Held,  that  it  should 
be  shown  that  de&ult  had  been  made  to  the  amount  of  iS20  to  authorise 
an  arrest. — Chambers  v.  Ward,  D.  P.  R.  137. 

6.  (On  bill  of  exchange.)  An  affidavit  of  debt  on  a  bill  of  exchange  need 
not  state  for  what  it  was  drawn,  but  merely  what  is  due  upon  it — Harley 
v.  Morgan,  2  C.  &  J.  331. 

7.  (Bill  of  exchange.)  An  affidavit  of  debt  on  a  bill  of  exchange  by  in- 
dorsee must  state  by  whom  the  bill  was  indorsed.  It  is  sufficient  to  state 
the  amount  due,  without  stating  the  amount  of  the  bill. — Lewis  v.  Gofn- 
pertz,  2  C.  &  J.  352. 

8.  (On  bill  of  exchange.)  In  an  affidavit  of  debt  by  indorsee  against 
drawer,  the  de&ult  of  the  acceptor  must  be  shown. — 7  Bing.  251. 

ANNUITY. 

(Memorial.)  The  plaintiff  had  agreed  with  the  defendant  to  pay  off  an  an- 
nuity formerly  granted  to  N.  P.  by  the  defendant,  and  make  him  a  farther 
advance.  By  an  annuity  deed  made  in  pursuance  of  this  agreement,  the 
defendant,  in  consideration  of  a  sum  certain  paid  by  the  plaintifi)  cove- 
nanted to  pay  him  a  certain  annuity,  and  assigned  certain  dividends  as 
a  security.  The  deed  also  contained  a  covenant,  that  if  the  defendant 
should  at  any  time  leave  the  country,  thereby  putting  the  plaintiff  to  ex- 
traordinary expense  in  insuring  the  defendant's  life,  the  plaintiff  should  be 
entitled  to  retain  out  of  the  overplus  dividends  enough  to  cover  the  ex- 
penses. The  deed  contained  no  notice  of  N.  P.'s  annuity;  but  the  de- 
fendant as  soon  as  he  received  the  consideration  money,  paid  back  to  the 
plaintiff  the  requisite  money  for  redeeming  that  annuity^  ^d  the  plaintiff 
immediately  paid  it  to  N.  P.  In  the  memorial,  under  the  head  "  nature 
of  the  instruments,"  were  inserted  the  words  "  assignment  of  dividends 
and  annuity  deed  to  secure  the  same:"  Held,  that  this  was  a  sufficient 
description,  and  that  there  was  no  necessity  to  mention  N.  P.'s  annuity 
or  the  above  covenant  in  the  memorials.  (S.  B.  Moore,  63 ;  2  B.  &  C. 
251 ;  6  B.  &  C.  3e6.)-^Cane  v.  Lovelace,  2  B.  &  Adol.  767. 

APPEAL. 

(Costs  when  abandoned.)  Where  an  appeal  against  a  poor  rate  has  been 
entered  and  abandoned,  the  respondents  are  entitled  to  costs  up  to  th^ 
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time  of  the  abeadoiiment.    (D.  &  R.  4i5,)-^Ejf  parte  Hottoway,  D;  P.  R. 
26. 
And  see  Mandamus^ 

APOTHECARY. 

The  defendant  was  apprenticed  to  his  brother,  an  apothecary,  who  had 
a  shop  at  H.,  but  resided  and  practised  eight  miles  from  H,  hut  he  oflen 
came  to  H.,  and  was  consulted  by  the  defendant  as  to  patients  there. 
The  defendant  visited  and  gave  medicine  to  patients  at  H.^  but  he  never 
received  any.  thing,  and  his  brother  was  paid  for  the  medicine :  Held, 
that  this  was  a  practising  as  an  apothecary  within  55  G.  3.  c.  194,  sufficient 
to  render  the  defendant  liable  for  the  penalties.  Lord  Tenterden,  C.  J.  re- 
marked— ^**We  think  the  only  safe  rule  is  to  confine  the  practice  of 
apprentices  to  the  residence  of  their  master,  whereby  the  patients  may  in 
general  have  the  benefit  of  his  skill."  (1  C.  &  P.  264.) — Apothecaries' 
Company  v.  Greenwood,  2  B.  &  Adol.  700. 

APPRENTICE. 

(Ji/s^ices*  allowance,)  Under  56  G.  3,  c.  139,  s.  2,  the  justices  have  a  general 
discretion  to  determine  on  the  fitness  of  the  binding  after  taking  all  cir- 
cumstances into  account.  They  are  not  confined  to  the  consideration  of 
the  fitness  of  the  master  and  proposed  apprentice. — The  King  v.  Mills, 
2  B.  &  Adol.  578. 

ARBITRATOR. 

(Charges  of,)  A  cause  was  referred  to  three  persons.  One  declined  joining 
in  tiie  award  from  conscientious  motives.  The  award  directed  that  the 
costs  of  the  award  should  be  paid  in  equal  mmeties.  The  two  arbitrators 
who  made  the  award  having  been  paid  for  the  making  of  the  award: 
Held,  that  the  third  had  no  remedy  against  the  party  for  his  services. 
Taunton,  J.  intimated  an  opinion  that  the  services  of  an  arbitrator  were 
honorary,  and  that  he  could  not  bring  an  action  for  his  fees. — Burroughes 
V.  Clarke,  D.  P.  R.  48. 

And  see  Award. 

ARREST. 

1.  (In  wrong  county,)  To  set  aside  an  arrest  on  the  ground  of  its  being  in 
a  wrong  county,  there  must  be  an  affidavit  that  it  was  not  on.  the  border, 
and  that  there  is  no  dispute  as  to  boundaries. —  Webber  y.  Manning, 
D.  P.  R.  24. 

2.  (Privilege,)  The  defendant  was  returning  home  after  being  tried  and 
acquitted  at  the  Old  Bailey  upon* a  charge  of  stealing  money,  when  he 
was  arrested  for  the  same  money :  the  Court  held  that  he  was  not  privi- 
leged.— Anonymous,  D.  P.  R.  157. 

3.  The  affidavit  of  debt  was  for  goods  and  money  lent.  The  declaration 
contained  no  count  for  goods:  the  Court  refused  to  interfere. — Gray  v. 
lfarwey,D.P.R.114. 

ASSURANCE. 

1.  {bn  sMp,)  In  an  action  on  a  policy  on  ship,  boat,  tackle,  &c,  evidence 
-of  a  usage  not  to  pay  for  boats  slung  on  the  outside  was  held  inadmissible; 
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Held  ako,  fhtA  upo^  tlie  eohsMctidn  of  ^e  ^mm  ^^hH  f^mm  wmti^e 
under  ig3  per  cent,"  the  underwriter  is  liable  for  every  instance  of  da- 
mage, however  small,  if  the  aggregate  amount  to  £Z  pet  e^nt.  (4  Tainrt.' 
367.) — Blackett  v.  Royal  Exchange  Assurance  Company^  2  C.  ft  J.  344. 

2.  {Delay.)  A  jwlicy  was  effected  on  a  yAcht  from  Brisfol  fo  London  in 
January.  The  yacht  did  not  sail  tin  the  ^xtd  of  May:  Held,  that  the 
delay  was  unreasonable,  and  that  fhe  circnmstan^  of  £he  vessel's  l^fhg 
a  yacht,  which  is  understood  to  sail  only  ift  summer,  did  not  *H^  fJie 
case. — Palmer  v.  Matshally  8  Bing.  Sfl7. 

ATTORNEY. 

1.  {Costs.)  During  part  of  the  time,  the  cause  was  conducted  by  a  person 
who  was  not  an  attorney,  but  a  certificated  attorney  afterwards  undertook 
it:  Held,  that  the  defendant  could  raise  no  objection  on  ttiis  ground. 
(3  Bing.  &.) V.  Sextim,  D.  P.  E.  180. 

2.  {Delivering  up  deeds.)  The  Court  will  not  compel  an  attorney  to  deliver 
up  deeds  on  which  he  has  a  lien  for  payment  of  what  is  due,  it  noi  ap- 
pearing that  he*  came  by  them  tortiously. — jn  the  matter  of  iMitlard, 
D.  P.  R.  140. 

3*  (^Privilege.)  The  K^  B.  will  relieve  an  attorney  of  that  court  arrested 
on  C.  P.  process. — Anonymous,  D.  P.  R.  3. 

4.  {Privilege.)  An  attorney  suing  an  attorney  for  a  sum  net  exceeding  £& 
for  a  eause  of  action  within  the  jurisdiction  of  the  London  Court  of  Con- 
ftcieneei  is  not  entitled  to  his  costs. — Bum  v.  Pasmore,  D.  P.  H.  17. 

B.  {Striking  off  tht  roll.)  The  fttere  fa<H  of  itti  attornQr  faaviog  been  eon- 
ficUid  ot  k  conspiracy,  is  not  a  grotmd  fbv  stfikilig  ham  crff  the  rdl.^iie 
= — ,  p.p. R.  174. 

6.  {Summary  jurisdiction  over.)  The  Court  will  not  compel  an  aitotnfey, 
who  has  advanced  mOtiey  on  bills  deposited  with  him,  to  a^coulit  for  the 
residue. — Exp.  Schwalbanker,  D.  P.  R.  182. 

7.  {Taxing  bill.)  The  Court  will  refer  an  attorney's  bill'  to  fce  taxed  as 
a  matter  of  course  after  it  has  been  paid,  if  the  application 'Ibe  wiiMil 
a  reasonable  time.  It  is  not  necessary  to  show  fratid  or  impositioti. — 
Olascott  V.  Castle,  2  C.  &  J.  365. 

8.  {Taxation  of  costs.)  A  special  agreement  As  to  costs  is  Hot  bbiding  on 
the  Master  on  taxation.  The  attorney  may  charge  for  perusing  an  ab- 
stract submitted  to  counsel. — thax  y.  Scroopt,  D.  P.  R;  71. 

9.  {Taxation  of  costs.)  An  attorney's  bill  contained  charges  for  jouftltys  at 
the  rate  of  five  guineas  a  day  besides  expenses.  These  beings  objected  to 
before  the  Master,  it  was  answered  that  the  client  had  expressly  ^reed  to 
this  rate  of  charging.  After  hearing  cbfiflifcting  affidavits,  the  Master* 
aKowed  the  cWges.  The  taxation  was  finished  in  November,  1830,  and 
the  amount  paid  on  the  13th  of  that  month.  Jn  Easter  term,  1631,  a  title 
was  obtained,  calling  on  the  Attorney-General  to  show  caus6  Why  it  sbotfld 
not  be  referred  to  the  Master  to  revise  his  taxation.  Per  Lord  Tehtetd^n, 
C.J. — '<  Nd  agreement  of  this  kind^  even  with  refbrenee  to jouineys,  tui 
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be  OmAaibi^  MnSaa^;  th»  Master  matk  rtffl  excreiae  ftis  judgment  tt  to 
the  pK^ltiy  <f  aHqiwing  Ae  ctorgw  aeeonBng  to  tlie  cifctimrtiaow  hid 
btfare  ImD4    And  if  it  had  affcared  in  tUs  eaaa  that  tha  Maalar  had 

thought  no  discretionary  power  was  left  him,  and  tliat  he  vaa  pveciuded 
by  the  agreement  from  entering  into  the  consideration  upon  which  the 
charges  were  made,  there  would  have  been  ground  for  the  present  modoD. 
.  But  this  k  not  shown.  And  besidas,  the  client  ^mea  lor  relief  several 
maotha  after  the  monay  haa  baen  paid  upon  the  Master's  allocatur,  and 
when  the  attorney  has  paid  x)ver  part  of  it  to  his  agent,  who  haa  1^  the 
country.  Under  these  circumstances,  without  establishing  any  precedent 
for  other  cases,  I  think  the  rule  ought  to  be  made  absolute." — Drax  v. 
Scroope,  2  B.  &  Adol.  581. 

10.  ( Undertaking  2^.)  An  undertaking  by  an  attorney,  not  in  the  cause^ 
will  not  be  summarily  enforced. — Walker  v.  AsUtt,  D.P.  R.  61. 

11.  (Striking  off'  the  rolls.)  A  motion  to  strike  an  attorney  ofi*  the  roUs,  on 
the  ground  of  Ina  having  practised  for  himself  during  the  last  two  years  of 
his  clerkship  away  ft'om  his  master's  place  of  residence,  was  refused  after 
he  had  been  three  years  and  a  half  on  the  rolls,  though  said  to  be  a  siifE- 
cient  grotmd  for  opposing  his  admission.  (1  Bing.  160.)— 7n  the  matter 
of 9  gent,,  one,  Sfc.  2  B.  &  Adol.  766. 

And  see  MaaiaTRATS — FaACTicE-^PaoDucTioN  of  Dged. 

AWARD. 

1.  A  submission  leaving  the  action  and  the  subject-matter  thereof,  and  the 
istne  iherehi,  and  the  costs,  to  the  arbitrament,  final  end,  and  determina* 
tion  of  a  barrister,  does  not  authorise  him  to  order  a  verdict  to  be  entered 
up. — Hutehmion  r.  Blackwell,  8  Bing.  931 . 

2.  Tlie  defendant  paid  money  into  court  in  an  action  for  fixtures  relin- 
quished by  the  plaintif!)  but  before  the  cause  was  brought  to  issue,  the 
parties,  by  a  submission  which  did  not  mention  costs,  appointed  arbitra-: 
tor»  <'  to  balance  their  aooounta,  and  settle  all  matters  in  dispute  respect- 
ing the  leaving  and  occupying  of  two  com  mills  and  a  dwelling-house."  The 
arbitrators  ordered  the  defendant  to  pay  a  sum  beyond  that  he  had  paid 
into  court,  and  that  each  party  should  pay  his  own  costs :  Held,  that  the 
plaintiff  was  entitled  to  his  costs  upon  taking  the  money  out  of  court. 
Gazelee,  J.  doubted. — Stratton  v.  Green,  8  Bing.  437. 

3.  A  verdict  was  taken,  subject  to  an  award  as  to  damages  to  be  made, 
within  a  certain  time.  The  arbitrator  accidentially  omitted  to  enlarge  the 
time,  and  the  defendant's  attorney  refused  to  allow  of  the  enlargement; 
the  object  h&ng  to  gain  time  till  the  defendant  should  return  to  England 
according  to  a  promise  given  by  him,  and  release  his  bail  ftom  liability. 
The  Court  ordered  that  the  plaintiff  should  enter  up  judgment  forthwith, 
unless  the  defendant  consented  to  an  enlargement  of  the  time;  but  ordered 
thai  no  pfDoee£ngB  should  be  taken  to  fix  the  bail  until  the  ensuing  term. 
The  hik  was  laada  abidttto  wifliaut  costs.  (4  B.  Modrti  3 ;  1  B.  &  €. 
68,y^Tasflor  v.  Gregory,  2  B.  &  Adol.  774. 
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4.  (Interest  on.)  Interest  is  recoverable  on  money  ordered  to  be  paid  by  an 
award,  but  it  cannot  be  proceeded  for  by  motion  for  an  attachment.  (3 
Camp.  468.) — In  the  matter  of  arbitration  between  Churcher  and  Stringer, 
2  B.  &  Adol.  777. 

BAIL. 

1.  (Acceptor  of  bill.)  The  acceptor  of  a  dishonoured  biU,  on  which  the  ac- 
tion was  brought,  is  not  competent  to  become  htal.'-^Anonymous,  D.  P. 
R.  183. 

2.  (Affidavit  of  sufficiency.)  If  an  affidavit  of  sufficiency  be  good  according 
to  the  old  rule,  it  is  sufficient,  notwithstanding  the  rules  of  Trinity  Term 
1S31. --Anonymous,  D.  P.  R.  115. 

3.  (Affidavit  of  sufficiency.)  An  affidavit  of  sufficiency  stating  that  the  bail 
had  money  in  the  funds,  is  not  enough;  it  should  state  in  what  fund. — Ano- 
nymous, D.  P.  R.  159. 

4.  (Cancelling  of  bond.)  The  Court  will  not  order  the  bail  bond  to  be  deli- 
vered up  to  be  cancelled  on  the  ground  that  the  process  was  general  and  the 
affidavit  stated  the  special  character  (executor)  of  the  plaintifC — Ilsley  v. 
Ilsley,  2  C.  &  J.  330. 

5.  (Costs  of  justification.)  Bail  having  been  opposed  on  the  ground  of  a  de- 
fect in  the  notice,  and  further  time  for  inquiry  given :  Held,  that  the  de- 
fendant was  not  entitled  to  notice  of  justification. — Anonymous,  D.  P.  R.. 
126. 

6.  (Deposit  in  lieu  of.)  When  money  is  deposited  in  lieu  of  bail,  under  7 
and  8  Geo.  4,  c.  71|  the  plaintiff,  on  recovering,  is  obliged  to  take  it  out 
of  Court,  and  limit  his  execution  to  so  much  of  his  damages  and  costs  as 
may  remain  unsatisfied. — Hews  v.  Pyke,  2  C.  &  J.  359. 

7.  (Description.)  Manufacturer  is  not  a  sufficient  description  of  bail. — 
Feamley's  bail,  D.  P.  R.  40. 

8.  (Description.)  Bail  must  swear  tiiemselves  housekeepers;  householders  is 
not  sufficient — Anonymous,  D.  P.  R.  127. 

9.  (Description  of  property.)  Where  the  property  described  is  not  sufficient, 
the  Court  will  not  allow  the  bail  to  justify  in  respect  of  other  property, 
until  the  defendant  has  paid  the  costs  of  the  opposition.^ JacArion's  bail, 
D.  P.  R.  172. 

10.  (Disqualijication.)  Keeping  a  gambling  house  is  not  a  ground  for  re- 
jecting bail,  and  the  costs  of  justification  were  allowed. — Anonymous,  D* 
P.  R.  160. 

11.  (Indemnity.)  A  bail  who  had  received  no  undertaking,  but  expected 
that  tiie  attorney  in  point  of  honour  would  indemnify  him,  was  rejected. — 
Anonymous,  D.  P.  R.  1. 

12.  (Justifying  by  affidavit.)  If  bail  justify  by  affidavit,  the  notice  should 
be  accompanied  by  a  copy  of  the  affidavit,  or  by  the  original.-^  TTese  v. 
WiUiams,  D.  P.  R.  162.  . 
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13.  (Leaseholder.)  A  leaseholder,  not  a  hoiueholder  or  freeholder,  cannot 
justify.— Swfi/A'»  bail,  D.  P.  R.  1. 

14.  (Notice  qfjtatificatian.)  The  notice  of  justification  need  not  state  the 
residence  of  the  hail  during  the  last  six  months,  if  stated  in  the  notice  of 
hafl.— Hgg's  tei/,  D.  P.  R.  124.  '     ' 

15.  (Notice  of  justifiattion.)  Notice  of  justification  stated  that  hail  would 
justify  for  three  of  the  defendants ;  held  good  for  two. — Denton  and  others, 
D.  P.  R.  2. 

16.  (Notice  of  justification.)  The  rule,  Trinity  Term  1  Wm.  4,  which 
enables  a  defendant  to  put  in  and  justify  bail  upon  giving  four  days'  no- 
tice, does  not  take  away  the  power  of  prisoner  to  put  in  and  justify  on  a 
two  days'  notice,  as  before  the  rule. — Davies  v.  Grey,  2  C.&  J.  309. 

17.  (Notice.)  Notice  of  bail  on  30th  January  last  omitted  to  describe  the 
bail  as  freeholders  or  householders,  as  required  by  the  rule  of  Trinity  Term, 
1831 :  Held,  that  this  did  not  authorize  an  assignment  of  tlie  bail  bond. 
It  was  said  that  objections  of  this  nature  should  be  made  when  the  bail 
appear. — Bell  v.  Foster,  8  Bing.  334. 

18.  (Notice.)  Where  a  bail  has  had  two  places  of  residence  during  the  six 
months,  it  is  only  necessary  to  state  one.'^Anonifmous,  D.  P.  R.  159. 

19.  (Notice.)  The  notice  need  only  state  the  residence  of  the  bail  during  the 
last  six  months.  It  is  not  necessary  to  state  that  he  had  actually  resided 
there  during  the  whole  of  the  time.  The  fact  of  his  being  a  housekeeper 
must  be  stated  in  the  notice  as  well  as  in  the  affidavit. — Anonymom,  D. 
P.  R.  160. 

20.  (Number  increased*)  Where  the  defendant  was  poor,  and  the  sum  sworn 
too  large,  the  Court  allowed  three  bail  to  justify  instead  of  two. — Easter  v. 

.     Edwards,  D.  P.  R.  39. 

21.  (Qualification.)  A  householder  of  Scotland  lodging  in  England  was 
refused. — Anonymous,  D.  P.  R.  61. 

22.  (Servant  of  Ambassador.)  The  domestic  servant  of  a  Foreign  ambassa- 
dor was  refused. — Locke's  baU,  D.  P.  R.  122. 

And  see  Practice. 

BANKRUPT. 

1.  (Contingent  debt  provable.)  The  husband  covenanted  by  marriage  aetr 
tlement  to  cause  jS4000  to  be  paid  to  his  wife's  trustees  within  twelve 
months  after  liis  death,  with  interest  from  his  death ;  in  trust  to  pay  the 
interest  to  liis  wife  for  her  life  in  case  she  survived  him,  and  after  her 
death  in  trust  to  pay  and  a^sigh  the  money  and  interest  to  and  between 
the  children,  and  if  no  children,  to  the  survivor  of  the  husband  and 
wife.  The  provision  to  be  in  lieu  of  dower.  Held,  that  this  was  a  deBt 
on  a  contingency  provable  under  a  commission  of  bankrupt  against  the 
husband.  (The  proof  was  rejected  by  the  Commissioners ;  their  decision 
was  reversed  by  the  Vice-Chancellor ;  and  his  Honour's  -decision  was 
reversed  by  Lord  Lyndhurstj  when  Chancellor.    The  above  judgment  was 
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deUvmd  by  Tindal,  €.  J.,  wiM  wiiii  IiUledak»  t.  ftat  m  «Mtet  lo  LorI 
Brougham.)     Rv  parte  Tindal,  8  Bing.  402. 

2.  (D^nmium  evidtnce.)  TheeonslnictM  of  lJie92d8eot»c«(^4i»  Baiik- 
nipt  Aot(6  G.  4,  e.  1«,  8;92>)  is,  thai  vkepe,  i»  tiie  «vfemt  of  them  Mag  no 
Ibanftniptcy,  the  bankrupt  could  have  jitt&itaiiKd  an  mHiotkf  mii.  utase  no 
such  notice  as  is  prescribed  in  the  aectioa  baa  been  given,  the  depositimwi 
are  to  be  recdved  as  conchasive  evidence.— JPor  ▼.  Ma&onejh  2  C.  ^  J. 
325. 

3,  {Estoppel  hy  proving.)  By  49  G.  3,  c.  12|,  it  was  enacted,  that  ike 
proving  or  clainunga  debt  should  be  deemied  an  election  to  take  the  benefit 
of  a  commission  with  respect  to  the  debt  so  proved  or  claimed.  FlaintifT 
proved  under  a  commission  in  1816 :  Held,  that  though  49  G-  3  was 
repealed  by  6  0.  4/c.  16,  (the  last  Bankrupt  Act,)  the  estoppel  remained, 
and  that  the  plaintlfF  could  not  sue  for  the  debt  so  proved.  (6  Bing.  576.) 
— Adames  v.  Bridger^  8  Bing.  315. 

4. .  (Keeping  house.)  Evidence  was  given  tliat  a  creditor  having  called,  was 
told  that  S.,  a  trader,  was  not  at  Ixome ;  and  that  another  creditor  calling 
at  the  same  time  and  being  clamorous,  S.  was  seen  peeping  over  his  wife's 
shoulder,  whilst  she  was  endeavouring  to  appease  the  creditor.  A  third 
creditor  proved  l^at  he  was  told  S.  was  not  at  home,  though  he  saw  him 
in  the  shop :  Held,  that  it  was  propeiiy  left  to  the  jury  to  say  wkedier  this 
waa  a  keeping  house  et  sedudb^  hmndf,  so  as  to  coHstitiite  an  act  of 
banlonuptcy.—  Key  v.  Shawj  8  Bing.  320. 

&.  (Pri9r  commission.)  The  defendant  justified  the  taking  of  tiieplaintifTs^oods 
under  a  commission  of  bankruptcy  against  L.,  alleging  that  iSie  plaintiff 
had  obtaiaed  the  goods  hosa  L.tinder  a  fisBttdiilent  bill  fif  aak .  It  appear- 
ing that  there  was  a  prior  oommissiaii  against  L.  atill  in  Ibtsce:  Held,  that 
the  justification  was  not  maintainable.  (7  B.  &  C.  684 ;  Id  B.  &  C.  427 ; 
£x  parte  Welsh  Mont.  B.>  Bank.  27e.)^Ndson  v.  CJierriU^  6  B*9g, 
316. 

6.  ( What  passes  to  Assignees.)  Ass^ees  of  a  bankrupt  may  recover  unli- 
quidated damages  for  the  bfeaoh  of  n  contract  broken  he&rc  the  bank- 
ruptcy. The  contract  was  for  the  delivery  of  stone.— rPTrig^^  v,  Fairfield, 
8  B.  &  Adol.  727. 

7.  (.What  provable.)  The  defendant  in  an  action  for  a  libel  cjompvoinised  the 
action  by  agreeing  to  apologise  and  pay  the  plaintiff 's  costs.   The  costs  were 

'  taxed,  and  he  paid  part  of  the  costs,  but  was  committed  upder  an  attach- 
ment as  for  a  contempt  for  the  non-payment  of  the  rest.  He  afterwards 
became  bankrupt :  Held,  that  the  costs  constituted  a  debt  provable  under 
the  commission.  (1  01.  &  Jac.  261 ;  9  B.  &  C.  652.)-^ lli%  v.  Byrne, 
2  B,  &  Adol.  779. 

8.  (  WJutt  passes  to  Assignees.)  The  bankrupt  had  entered  into  possesaion 
upon  a  stipulation  for  a  future  lease  and  to  pHy  rent  in  the  ittteivn.  The 
superior  landlord  distrained  on  the  bankrupt  for  rent  due  from  his  (the 
bankrupts)  lessoi*,  being  much  mor«  thaa  was  due  Irom  the  bankrupt: 
Held,  that  a  ng^t  of  action  for  donagea  thcavby  aocnwd  to  ^a  .htwhmpt, 


m<k  ^ftm^  ^  ^  •wj^ftM :  H4d  ai^  iibMi  ti»e  ba^kiu^s  lessor,  having 
iistiMaoi  iqpw  bun  finr  i«n|;  was  ^st^pped  from  deiiyiiig  dwt  flte  r^^tion 
of  landlord  and  i^nant  existed  between  fdsussu^-^Rmcock  y*  Caffi»,  6  J9ing. 
358. 

9^  (Wker^  JatuUm-d  dkcbdvged  from  covefiants  tvUh.)  Jfi  a  lease  from 
dffnnd»nto  io  J^,  ^ey  coveAanted  tjiat  ijojty  would  take  certain  fixtures  at 
such  price  as  two  competent  persons  should  appraise  them  at,  one  to  be 
named  on  each  side.  A.  became  bankrupt,  and  the  assignee  declined  the 
lease,  which  was  delivered  up :  Held,  that  as  (under  6  G.  4,  c.  16,  s;  f  5,) 
the  lessor  could  not  have  maintained  an  action  for  the  breach  of  the  cove- 
nant against  liie  assignee,  the  assignee  could  not  sue  the  lessor  upon  it— - 
Keaney  v.  CarstairSy  2  B.  &  Adol.  716. 

And  see  Evidence,  2. 

BENEFIT  SOCIETY. 

Since  9  G.  4,  c.  92,  no  action  is  maintainable  against  the  trustee  of  a  bei^eiit 

sodely.    The  remedy,  in  case  of  dispute,  is  by  reference,  as  pointed  out 

by  the  45th  sectj^on. — Cri^  v.  Bunbury,  8  Bing.  394. 

BY-LAW. 

A  by-law,  the  effect  of  which  was  to  elect  a  master  of  a  company  from 
amongst  other  persons  than  directed  by  the  charter,  was  hedd  bad.  It 
was  also  held  bad  on  another  ground,  namely,  that  it  delegated  to  a 
select  body  the  power  given  by  the  charter  to  the  corporation  at  large, 
on  condition  that  the  Select  body  should  elect  in  a  particular  mode  not 
directed  or  sanctioned  by  the  charter.    (0  T.  R.  752 ;  4  B.  &  C.  787.) 

CERTIORARf. 

{Where  granted.)  The  Court  will  not  grant  a  certiorari  to  removfe  a  warrant 
of  distress  to  levy  poor's  rates. — Exp,  Taunton,  D.  P.  R.  54. 

CHARITABLE  USES. 

(What  within  the  Statute  of,)  A  pauper  being  in  custody  for  leaving  his 
wife  and  children  chargeable  to  the  parish,  conveyed,  by  indenture,  to 
the  parish  officers,  for  sixty  years,  should  he  so  long  live,  an  estate  in  trust 
for  the  chiurchwardens  and  overseers  of  the  poor  and  inhabitants  of  ^t» 
pariflh  fer  Ihe  tis^e  being,  to  tb^e  ialuetA  tiiat  the  rent  and  profits  ai^  be 
{laid  and  applied  lor  tiliek  use  and  benefit  in  aid  of  the  poor  rate :  Held, 
that  the  indenture  ^(tihough  not  void  as  against  5  Geo.  1,  c.  S,  nor  as  exe- 
cuted under  duress,)  was  void  under  9  Geo.  2,  c  36,  requiring  sdl  deeds 
to  oharkable  uses  to  he  enrdled,  for  de£uik  of  enrolment,  and  that  a  party 
to  the  deed  was  not  estopped  from  saying  that  it  was  v.oid.i— 2  B.  &  Adol. 
618,  544.)— Doe  d^m.  Preeee  v.  Ho!U)elU,  2B.&  AdoL  744. 

CPURCH.' 

1.  (Charge  on  living,)  A  clergyman  granted,  by  indentures,  three  several 
annuities,  chargeable  upon  liis  living,  and  by  the  same  indentures  granted 
the  living  to  a  tmstee  as  a  security.  By  way  of  collateral  security,  he  gave 
three  wairrants  of  attorney,  with  defeasances  in  the  common  form  and 
containi^  AOtbi^g  to  shew  t^t  they  were  intended  to  bind  the  living: 
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Held,  lliat  theae  warrants  could  not  be  set  aside  as  chaiges  <m  ihe  living 
within  13  Eliz.  c.  20.--(10  B.  &  C.  241 ;  8  T.  R.  300,  411 ;  8  East,  231.) 
-     Gibbons  v.  Hooper^  2  B.  &  Adol.  734. 

2.  Where,  however,  the  warrant  of  attorney  recited  the  charge,  arid  judgment 
was  entered  up,  and  execution  (by  sequestration)  issued  for  arrears  of  the 
charge,  the  Court  set  aside  the  execution. — Kirkw  v.  Batts,  2  B.  &  Ajol. 
736,  note. 

COGNOVIT. 

(Pityment,)  Where  a  cognovit  is  given  for  the  payment  of  a  sum  generally, 
the  defendant  may  pay  either  the  plaintiff  or  his  attorney.-*^noff^iot£5, 
D.  P.  R.  173. 

COPYHOLD. 

(Fine  on  admittance.)  No  fine  is  due  on  the  admittance  of  a  remainder- 
man, after  admittance  of  and  payment  of  a  fine  by  tenant  for  life,  unless 
there  be  a  special  custom  for  it.  The  main  question  in  the  case,  was  whe- 
ther a  great  quantity  of  documentary  evidence  produced  established  such 
a  custom.  The  Court  held  that  it  did  not, — The  Dean  and  Chapter  of 
Ely  V.  Caldecott,  8  Bing.  439. 

COURT  OF  REQUESTS. 

In  an  action  for  a  sum  under  £5.,  the  balance  of  ^17.  due  on  a  bill  of  ex^ 

change :   Held,  that  it  was  a  case  within  the  jurisdiction  of  the  Halifax 

Baron  Court. —  Walker  v.  Watson j  8  Bing.  414. 

COURT  OF  REQUESTS.    (Bath.) 

The  residence  of  the  defendant  in  Bath  was  held  to  entitle  him  to  enter  a 
suggestion  to  deprive  the  plaintiff  of  costs,  though  the  plaintiff  resided,  and 
the  cause  of  action  arose  out  of  the  jurisdiction. — Graham  v.  Browne,  2  C. 
&  J.  327. 

COUNTY  PALATINE. 

(Practice.)  The  service  of  the  latitat  is  sufficient,  and  that  of  the  mandate 
not  necessary.-—  Griffin  v.  Higgin,  D.  P.  R.  45. 

COVENANT. 

(Trustees.)  The  defendant,  by  lus  marriage  settlement,  covenanted  with  the 
.  trustees  to  pay  off  certain  mortgages  on  the  settled  estates  within  a  year 
from  the  marriage.  The  mortgages  not  being  paid  off,  the  trusteesi  ten 
years  after  the  marriage,  brought  an  action  of  covenant.  No  special  da- 
mage was  proved  to  have  resulted  from  the  breach,  and  aQ  interest  had 
been  paid.  Judgment  was  suffered  to  go  by  default,  and  on  the  execution 
of  a  writ  of  inquiry,  nominal  damages  were  found.  The  Court  set  aside 
the  inquisition,  holding  that  the  trustees  were  entitled  to  recover  damages 
to  the  full  amount  of  the  unpaid  mortgages.— LeM6rk/ge  v.  Mytton^  2  B« 
&  Adol.  772. 

DESCRIPTION  OF  PREMISES. 

The  question  in  the  case  named  below  was,  whether  certain  lands  passed 
under  any  of  several  long  descriptions  in  deeds  and  recoveries.     It  esta- 
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Mishes  no  principle,  and  does  not  admit  of  being  abstracted.*— JOoe  dem. 
Meprick  v.  Meyrick,  2  C.  &  J.  223. 

DEVISE. 

1.  {Ikscriptum of  .land$,^  ..The  lands  in  question  had  been  purchased  by 
the  devisor  in  October,  1800.  Tlie  ivill  was  made  in  February,  1801 ; 
and  the  deyisor  died  the  same  year.  The  lands  were  intermixed  with  the 
ancient  &mily  estate  of  the  testator,  and  the  gamekeeper  of  the  manor  of 
B.  had  been  in  the  habit  of  shootmg  over  them.  The  devise  was  of  <<  all 
that  my  manor  or  reputed  manor  of  B.,  (the  &mily  estate,)  with  the 
mansion  house  called  B.  Court  thereunto  belonging,  and  also  all  and  sin- 
gular my  freehold  messuages,  lands,  &c.  thereunto  belonging,  situate  in  the 
parish  of  B.  M.  and  B.  G."  The  lands  in  question  were  situate  as  re- 
quired, but  were  not  strictly  a  part  of  or  appurtenant  to  the  manor  of  B. : 
Held,  that  as  it  appeared  from  the  rest  of  the  will  that  they  were  intended 
to  pass,  the  words  thereunto  belonging  were  sufficient  to  cany  them.  The 
case  was  decided  with  peculiar  reference  to  the  wording  of  the  will. — Doe 
dent.  Gore  v.  Langton,  2  B.  &  Adol.  680.. 

2.  Testator  devised  certain  messuages  to  trustees,  in  trust  "  for  such  son  of 
mine,  by  my  present  wife,  as  shall  first  attain  the  age  of  twenty-one  years, 
as  and  when  such  son  shall  attain  such  age,  and  for  his  heirs;  but  in  case 
I  shall  depart  this  life  without  leaving  a  son,  or  leaving  such,  none  shall 
live  to  attain  the  age  of  twenty-one  years,  then  in  trust  for  my  daughter,  if 
she  shall  live  to  attain  the  age  of  twenty-one  years,  and  her  heirs.  But 
should  I  depart  this  life  without  leaving  issue,  then  I  give  and  devise  the 
same  in  trust  for  N.  L.  and  his  heirs."  The  testator  left  one  child,  a 
daughter,  who  died,  without  issue,  under  the  age  of  twenty-one :  Held,  that 
N.  L.  took  nothing  under  the  devise.— J>oe  dem,  Rew  v.  Lucrqft,  S  Bing. 
386. 

3.  The  testator,  after  some  pecuniary  legacies,  devised  as  follows:  "  The  rest 
of  my  estate,  the  two  houses,  situate,  &c.  I  give  to  my  loving  wife,  and 
after  her  decease,  the  one  to  my  daughter,  the  other  between  my  two 
sons:"  Held,  that  the  daughter  took  an  estate  in  fee  in  the  house  devised 
to  her.— Go//  v.  EsdaiU,  8  Bing.  323. 

4.  B.  devised  to  his  only  son  £.  for  life,  remainder  to  £.*s  first  and  other 
'    sons  successively  in  tail  male.    Remaitider  to  ihe  daughters  of  his  said 

.  son;  and  in  case  of  his  son's  death  without  issue,  to  any  other  sons 
the  testator  might  have,  in  tail  male.  Remainder  to  his  daughters  in 
tail,  and  ultimately  to  his  own  right  heirs.  The  estates  were  charged  with 
sums  to  his  daughters.  The  daughters  suffered  recoveries  to  the  use  of  £., 
and  by  a  subsequent  act  of  parliament,  reciting  the  will  and  the  recoveries 

■  and  that  £.  had  no  issue,  the  trustees  were  empowered  to  sell  the  estates 
devised,  and  lay  out  the  money  in  other  estates,  to  be  settled  to  such  of 
thcAises  in  the  will  as  should  be  existing,  undetermined  or  capable  of  taking 
effect,  at  the  time  of  the  sale.  Tlie  trustees  sold,  and  purchased  an  estate, 
which  was  conveyed  to  them  to  such  uses  as  last  mentioned :  Held,  that 
they  took  a  fee  by  the  eonveyance.'f-H'or/Acwt  v.  Mackirmon,  8  Bing.  564. 


EIGCTMENT. 

1 .  {Service  of  DeclarationJ)  A  dec1«nija»  mi  iMtifl^  M  b^w  njulid  lapon 
the  door  after  the  servant  had  refused  to  open  the  door  and  receive  it,  and 
the  wife  of  the  tenant  came  the  next  day  to  the  party  serving  it,  and 
reqnested  to  know  what  she  was  to  do  with  &t.  .  fie  neofiomcoded  her  to 
ge  to  tiieleaaor^s  attomej,  and  die  said  she  woi^  uoomumetA  her  hniband 
to  do  so :  fl^  net  suffident — Doe  dem>  9ngg$  v.  Aoe,  2  C.  &  #.  202. 

?.  {Service.)  Servieeon  a  hook-keeper  of  a  company  on  part  of  1}ie  premises 
which  he  occupied,  is  sufficient — Doe  v.  Koe,  D.  P.  R.  23. 

8.  (SenTiM.)  S<race4iodw  vifeflf  Aeteaant  in  \m»iumm  In^ihcdad- 
joinoig  4be  prevaises,  iras  held  wilfifliMit — Dae  v.  Mae^  D*  F.  E-  ^7* 

4.  (Service.)  Held,  tb&t  ihe  lanflord  could  not  declare  in  ^edanent  as  of 
Tiimly  Term  under  11  G.  4,  &  1  W.  4,  c.  70,  s.  36,  if  his  tide  accrued 
after  the  esseign  day,  the  19th  of  May.  The  intermediate  days  are  a  casus 
omissus  in  the  statute. — Dpe  v.  Roe,  D.  P.  R.  79. 

5.  {Striking  out  party.)  The  court  ^owed  a  party's  name  to  he  struck 
out  of  the  consent  rule,  on  an  affidavit  that  he  was  in  posjsession  of  no  j^rt 
of  the  premises^  and  upon  his  undertiddng  to  permit  execution  as  to  any 
of  them. — Doe  dem,  Snape  v.  Sne^,  2  €.  &  J.  214. 

i6.  .{Subscription,)  An  attorney  suhscribed  a  declaration  in  a  common  eject- 
ment in  the  mani^er  pointed  out  by  11  G.  4,  &  1  W.  4,  c.  70,  s.  36 :  Held 
no  irregularity. — Anom/mous,  D.  P.  R.  18. 

7.  {Undertaking  hy  ie»ianit»)  The  tenant  in  peasession  is  not  xompeUaUe  to 
give  the  undertaking  reqinred  by  1  G..  4,  n.  87^ «.  1^  where  the  title  is  dis- 
|puted»— J)oe  dem.  Bounders,  D.  P.  R.  4. 

Afii  see  Lak^loki)  akd  Tbvaitt. — pRteoMEit. 

ESTOPPEL.    See  Certiorari. 

EXECUTION. 

The  pkinfaff  may  sue  out  fixecution.  against  the  jgoods  of  the  defendaht  in 

custody  0n  nuesoe  process  without  ^aachaxffxig-  lim^-^Jonesv.  Tye,  D.  P. 

R.  181. 

£yiD£NC£. 

1.  {Ofw^,)  To  fiega4aye  a j^uper'«  viarjri^ge  hy  evidettoe  of  a  firipr  ex** 
istki^  i^amage,  it  was  puoyed  that,  the  paii^ier  b^ga  PrateataAt  «and  Mfiry 
B.  a  Catholic,  they  went  in  1826  helbre  Mr.  W.  a  cleigymau  residing  in 
Dublin,  who^  in  his  private  house,  read  <to  them  llie  marriage  Gerenony, 
and  asd^ed  of  her  if  die  would  be  the  vnfe  of  the  piuifier,  and  of  the  pauper 
whether  he  would  be  her  husband,  to  which  each  Answered^  I  viM^  ^nd 
that  they  si^jaequmtly  cohabited  fw  tw«  months  aad  ilpwards:  Held  I, 
that  \hks  was  a  vdid  mamiage.  2.  That  Mary  B.  ^m  admissible  .to  pcove 
the  facts,  though  her  husband,  ^pauper,  had  befoiie  given  evidenee  qf  a 
subsequent  mamage  (2  T.  R.  263 ;  6  M.  ^  S.  194.)  3.  That  a  document 
purporting  to  be  letters  of  orders,  found  ums^  Mr.  W.'s  pc^iexB  at  .his 
deatt^  aqd  ni^e  than  90  yaars  old,  wi|ce  admiwMbk  lus  evidmie.  q(  his 
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bdng  a  defgyvMa,  vidiout  {woef  •£  die  iMndimlnig  m*  Mai  df  die  arch* 
Irfskop  «Hio  grMilsd  lih*  4irder.  (As  to  Ike  validily  of  «k^  mmhui^  see 
Jacob's  eiitkm  of  Roper'e  Lair<if  Hndbaiid  and  Wi^  vdL  3,  Adteida, 
No,  1,  p.  445.)^The  King  v.  Ink.  of  BMiokky  2  B.  &  AM. <I9. 

2.  (Ban/crup^)  In  an  action  on  a  promissory  note  given  bf  ibe  defendanfts 
as  sDKtieB  for  one  T.  swoe  beeoane  iMmkiupt  t  Heli,  tiiait  T.  ^fis  nal- 
mmMm  (a  prove  tin*  the  Mde  was  given  (Rmt  a  unrions  eonaideration, 

dw^gliageDcral  ffeleaaekai  been  giv«n  Un  liy  the  Mbndwts.  It 
hM  that  A  selease  fkmn  disBi  to  die  Mngnee  of  afl  daimi  tm  the 
estate,  «ad  «  vdbase  by  die  bankruft  of  lus  dakn  to  a  sih^Ibb,  wene  also 
Moeflsaiy.    (1  B.  ft  C.  444.)— PerrysM  v.  SteggaU,  8  Bug.  969. 

3.  {Declaratioru  of  ikopman.)  The  declarations  of  a  shopman  are  not 
atdmiBiible  ladsM  bmAs  in  die  oni&iary  eoune  of  Us  employer's  fcurinesi. 
(idVsB.  }2S.>-.0arA  V.  Iftfwan^  8Bing.451. 

4.  (^Letter  from  roife,  in  action  of  crim.  con.)  In  an  action  of  crim.  con.  a 
letter  from  die  wife  to  a  third  person  is  admissible  to  prove  the  feelings 
«f  die  ivife  towards  die  husband,  although  die  letter  state  a  ihct  (the 
veanness  of  die  wife  to  convey  property  for  her  husband's  benefit),  that 
eoeid  not  have  been  given  ni  evidence.  (4  Esp.  99;  1  B.  fr  Aid.  90.)* — 
WtHis  V.  Bernard,  8  Bing.  876. 

5.  {When  parol  evidence  admissible,)  The  assignment  of  an  indenture  of 
apprenticeship  stated  that  £.  D.  consented  to  receive  the  pauper  in  con- 
sideradon  of  a  certain  sum  paid  him  by  die  former  master :  Held,  that 
parol  evidence  was  admissible  to  shew  that  this  was  paiish  money,  and 
dierefore  diat  die  instrument  did  not  require  a  stamp.  (8  T.  B.  379 ;  3 
B.  &  A.  382.)--7%e  King  v.  Inh,  of  Uangtmnm,  2  B.  &  Adol.  616. 

And  see  Sheriff,  5. 

{Of  Exchequer  Clerk  in  Court.)    The  term  fee  of  a  derk  in  court  of  the 
Exchequer  in  a  revenue  prosecution  is  3s.  4d^  and  he  is  entitled  to  charge 
.  it  where  only  a  spa.  ad  resp,  has  issued* —  The  Atiomey  Genemf  v, 
Munday,  2  C«  &  J.  347. 

FEME  COVERT. 

Where  a  married  woman  has  obtained  credit  hy  calUng  Iterself  single,  the 
Court  will  not  relieve  her  from  arrest*— Ho//  v.  Barber,  D.  P.C.  8;  Simon 
V.  Winnington,  D.  P.  C.  16. 

FINE. 

(Ikacriptian  of  j9remise$.)  The  fine  was  ^  a  msieby  of  tlurty  messm^s, 
£(Krty  GDtti^;es,  thorty  gai^dona,  and  four  acres  of  land.  At  the  time  of  the 
fine  levied  the  estate  consisted  of  about  fova  acres  of  laiid,  on  which  were 

^  A  singular  argument  was  used  in  this  case  by  Serjeant  Spankie  :  "  Voltaire,  no 
mean  authority  for  the  springs  of  human  action,  describes  a  lady  as  earnestly  and 
socoesfifaUy  impoftaning  a  saioister  for  the  praiaoCioii  ef  her  bvdjand,  aithough 
her  attentions  were  by  so  means  ooofined  to  him  aloae.''  I^  numde  eomme  U  va. 
Vision  de  Bdbocu,    The  ^cident  ailudsd  to  has  been  leceatly  dmiaiti«d  in  Fxaace. 
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forty-nine  houses  and  two  or  three  cottages.  The  whole  number  of  cot- 
tages not  exceeding  the  number  mentioned  in  the  fine,  and  a  cottage  being 
a  small  dwelHng-house,  hdd  that  the  estate  passed  by  it. — Doe  dem.  Young 
V.  Sotherton,  ^  B.  &  Adol.  628. 

FOREIGN  JUDGMENT. 

In  an  action  brought  against  the  captain  of  a  king's  ship,  upon  the  judgment 
of  the  Vicer Admiralty  of  Malta,  for  damages  awarded  by  that  Court,  by 
the  personal  representative  of  the  original  plaintiff,  after  the  lapse  of  twenty- 
two  years,  the  plaintiff  was  nonsuited,  on  the  ground  that,  as  the  proceed- 
ings were  set  out,  it  did  not  clearly  appear  that  the  defendant  was  within 
the  jurisdiction,  nor  that  proper  proceedings  had  been  pursued.— 06ictnt 
V.  Bligh,  8  Bing.  335. 

.2.  By  a  decision  of  the  Court  of  Commerce  at  Lyons,  confirmed  by  a  Cour 
Royale  (Court  of  Appe.al),  the  defendant  had  been  discharged  fi:om  all 
liability :  Held,  that,  as  this  decision  proceeded  on  an  erroneous  notion  of 
what  the  law  of  England  was  upon  the  subject,  the  defendant  was  still 
liable  in  an  English  Court  (1  Camp.  63;  4  B.  &  C.  625.)  The  mis- 
apprehension of  the  French  Court  was  in  considering  that  the  cancellation 
of  an  acceptance  by  mistake,  which  acceptance  was  afterwards  renewed, 
was  a  giving  time  to  the  acceptor,  and  a  consequent  discharge  of  the  other 
parties.    (3  B.  &  C.  428.)-^ Novelli  v.  Rossi,  2  B.  &  Adol.  757. 

HEIR. 

{Liability  Jar  debt  of  ancestor,)  Debt  against  coheiresses  on  the  bond  of 
,  their  ancestor.  Flea,  riens  per  descent.  Replication,  (under  3  &  4  W.  & 
M.  c.  14,)  that  the  defendants  had  lands  by  descent,  &c.,  concluding  with 
a  verificatidn.  The  juiy  assessed  the  damages  under  the  assignment  of 
breaches  at  more  than  the  value  of  the  lands  they  found  to  have  descended : 
Held,  that  the  plaintiff  could  not  levy  to  a  greater  amount  for  debt  and  costs 
than  the  value  of  the  lands  descended. — Brown  v.  Shuker,  2  C.  &  J.  311. 

ILLEGAL  TRANSACTION. 

(Liability  destroyed  by,)  The  defendants  being  sued  as  proprietors  by  the 
printer  of  a  weekly  paper;  Held,  that  an  affidavit  made  by  the  plaintiff  at 
the  Stamp  Ofiice  of  his  being  the  sole  proprietor,  was  a  bar  to  the  action, 
as  well  for  printing  advertising  cards  as  for  printing  the  work  itself. ->- 
Stephens  v.  Robinson,  2  C.  &  J.  209* 

INDICTMENT. 

(For  destroying  manufactures.)  An  indictment  for  feloniously  destroying 
warps  of  linen  was  held  good,  without  alleging  that  they  were  goods  in  any 
process  of  manufacture,  or  prepared  for  or  employed  in  carding,  spinning, 
weaving  or  manufacturing  goods  within  the  terms  of  7  &  8  G.  4,  c.  30. — 
The  King  v.  Ashion,  2  B.  &  Adol.  750; 

And  see  Lunacy. 

INFERIOR  COURT. 

Where  one  only  of  two  defendants  sued  in  the  Lord  Mayor's  Court  has 
been  arrested,  the  cause  cannot  be  removed  into  the  K.  B.  without  bail 
being  put  in  for  both. — Jameson  v.  Schonswar,  D.  P.  R.  175. 
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INSOLVENT. 

It  is  a  good  plea  to  an  action  against  the  marshal  for  an  eseftpe,  that  he  cUs" 
charged  the  prisoner  at  the  end  of  a  given  time  by  the  order  of  the  Insol- 
vent Court,  without  showing  that  the  Insolvent  Court  had  juriadictiop. 
The  7  G.  4y  c.  57,  s.  81,  was  referred  to  by  the  judges  as  decifdve  on  tbe 
point.*— So^ery  v.  Jones,  2  B.  &  Adol,  598. 

INSURANCE. 

(^Freight,)  The  plaintiff,  a  London  merchant,  was  the  agent  of  two  Spanish 
merchants  residing  in  and  subjects  of  Buenos  Ayres.  The  plaintiff  effected 
in  his  own  name  for  them  at  Lloyd's  a  policy  of  insurance  (in  the  common 
form)  on  specie  shipped  in  the  L.  in  the  river  Plate,  and  on  the  same  or 
the  returns  thereof  (as  interest  might  appear)  in  any  description  of  mer- ; 
chandize,  with  liberty  to  declare  and  value  thereafter,  at  and  from  the  said 
river  to  Canton..  The  defendant  was  one  of  the  underwriters.  The  policy 
was  effected  in  October,  1825.  The  Spanish  merchants  chartered  the 
vessel  in  June,  1825,  for  a  voyage  from  Buenos  to  Canton  and  back,  on  an 
agreement  to  pay  for  the  voyage  10,000  dollars  in  the  manner  following : 
viz.  in  China,  all  sums  that  might  be  necessary  for  the  payment  of  port 
charges  and  other  incidental  expenses,  (the  latter  not  exceeding  2,000 
dollars,)  and  the  balance  at  thirty  days  after  the  vessel's  return  to  Buenos 
Ayres.  Buenos  Ayres  is  a  port  in  the  river  Plate.  The  underwriters  had  no 
notice  of  the  terms  of  the  charter  party.  The  Spanish  merchants  having 
so  chartered  the  L.,  shipped  on  board  her  at  Buenos  Ayres  a  quantify  of 
■pede,  oonogned  to  their  agent  at  Canton,  to  be  invested  in  produce  to  bo 
returned  to  them.  The  ship  arrived  at  Canton,  and  the  specie  was  deli- 
vered to  the  agent,  who  repaid  the  captain  the  port  changes  paid  by  him 
at  Canton,  and  a  frirther  sum  for  other  necessaiy  expenses.  The  agent  in- 
vested the  remaining  specie  (after  deducting  these  payments)  in  tea,  and 
consigned  it  to  his  principals  at  Buenos  Ayres.  The  ship  was  captured, 
and  the  tea  lost.  No  declaration  or  valuation  was  ever  made  upon  the 
policy:  Held,  that  the  payment  made  by  the  agent  at  Canton  could  not  be 
considered  as  part  of  the  goods,  and  that  the  underwriters  were  not  liable 
in  respect  of  them.  Lord  Tenterden  (who  referred  to  several  foreign 
works  in  the  course  of  his  judgment)  added :  ".  Our  opinion  on  this  ca$e 
will  have  no  effect  on  the  question  whether  the  payment  on  the  shipment 
of  goods  can  be  added  to  their  price,  so  as  to  fcmn  part  of  their  value  in  an 
open  policy,  if-ever  that  question  should  arise."  (12  East,  639, 1  3.  & 
Adol.  ^b.)— Winter  v.  Haldimand,  2  B.  &  Adol.  649. 

2.  {Of  iky^-^strahding.)  Taking  the  groimd 'from  the  ebbing  of  the  tide 
is  not  stranding.  Thus,  where  the  running  tackle  broke  whilst  the  ship 
was  settling,  and  she  notwithstanding  took:  the  ground  precisely  in  the 
place  intended,  but  struck  against  some  liard  substance  and  injured  her 
bottom :  Held,  that  this  was  not  a  stranding  within  the  usual  memoran- 
dum by  which  com,  &c.  was  warranted  free  from  average,  imless  general, 
or  the  ship  stranded.  (2  B.  &  A.  315 ;  5  B,  &  A.  225,)'^Kingsford  v. 
Marshall^  8  Bing.  458.  «       • 
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INTEREST . 

In  an  action  tar  taraach  of  cmensmi  in  no*  pftyin^  A  mm  of  immejr  iHik  in^ 
lerMty  t)ie  deHmdant  paid  money  enoiigh  into  Oourt  to  etffet  llie  hiler^ 
dowii  to  the  commeneemont  of  the  aetkn,  but  not  enough  to  cover  intei^t 
down  to  ^  time  of  payment,  asid  ^aded  solvit  ad  ditm :  Held,  that  the 
plaintiff  was  entitled  at  the  trial  to  recover  interest  d^mn  to  the  time  of 
payment  into  Court.    (2  Burr.  1077.)— K«d</ v.  Walker,  2  B.&  AdoL705. 

INTERROGATORIES. 

{Qommmifmfori)   A  commissioQ  to  examine  witnesses  undet  1  W.  4,  e.  32, 

.  will  not  be  granted,  unless  some  person  before  whom  the  examinaiion  is 

wished  to  take  place,  be  named.-^Doe  dem.  Thorn  v.  PhiHipSf  D.  P.  R.  d6. 

JUDGMENT. 

{DockethigJ)  Docketing  of  the  isstne,  thongh  a  common  practice,  is  not  a 
docketing  of  a  Judgment  within  4  &  5  W.  &  M.  c.  20.^^  Braithwaiie  r. 
Wates,2C.&J.ns. 

LANDLORD  AND  TENANT. 

Th^  1  G.  4,  c.  87,  requiring  tenants  to  give  security  in  certain  cases,  applies 
only  to  cases  where  the  tenancy,  if  by  lease,  has  expired  by  effluxion  of 
time,  or,  if  by  a  yearly  tenancy,  has  expired  by  a  regul^  notice  to  quit, 
—Doe  dem,  Tendal  v.  Roe,  D.  P.  R.  143. 

And  sec  Produgtiok  of  Dee0. 

LIBEL. 

{Pleading,^  The  action  was  brought  fbf  an  £Aeged  aecfusation  &£  f^otry 
eontained  in  a  newspaper  paragraph,  headed  hor9e-ste<ding,  and  setting 
forth  that  the  plaintiff  had  been  apprehended  for  that  otibnce  under  eeiliiin 
eu-cnmstances  of  suspidon.  The  inuendo  was :  ''  then  and  there  indudlfig 
and  meaning  that  the  plaintiff  had  been  guilty  of  f^loniouidy  steading  a 
honfe."  Flea,  justifying  the  libel  with  the  exception  of  the  word  h&r^e- 
stealing :  Held  bad,  on  the  ground  that  if  the  Words  did  not  amount  to  a 
charge  of  felony,  the  defendant  would  have  sticcecfdedon  the  general  issue, 
but  that  if  they  did  impute  an  actual  felony,  a  justification  itierely  alleging 
circumstances  of  suspicion  was  no  answer.  Littledale,  J.  considered  it 
bad  on  the  ground  that  the  defendant  in  such  a  case  eoutd  not  excuse 
p^rts  of  a  Itbel.  Lord  Tenterden  and  Patke,  J.,  however,  seemed  to  think 
thi^  a  part  of  a  libel  might  be  justified  separately  from  the  rest.  (7  East, 
493 ;  e  Bing.  687.) 

LONDON. 

(Paving  Act)  The  Paving  Act,  67  G.  3,  c.  29,  does  not  extend  to  atoy 
turnpike  road,  nor  to  iny  street  or  publio  place  which  was  not  paved 
before  the  passing  of  the  act  or  before  tiie  commissioners  began  to  do  any 
act  with  reE^eet  to  it. — Loveridge  v.  Hodsollf  2  B.  Be  Adol.  602. 

LUNACY. 

(Indictment  for  false  certijidate,)  An  indictment  charged  that  the  defendant, 
a  surgeon,  knomngfy  and  with  intention  to  deceive,  signed  a  certificate  of 
lunacy  without  having  visited  or  personally  examined  the  patient,  contrafy 
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to  the  statute,  &c.    The  signing  of  such  certificate  without  tO(&  p^rMoal 
'  cxMohmlioft  bdn^  nuAe  «n  ofieliee  \ff  the  aet  independently  of  ialetrticni 
HeM,  Ihftt  the  allegatioff  of  infeYifioiK  might  he  rejeeted  aa  suq^osi^. 
(Stark,  on  £y.  Fart  4,  p.  \bm.)'^The  King  r.  Janes,  2  R  &  Adsl.  Oil. 

MAGISTRATE. 

(Right  of  persons  to  appear  as  counsel  before.)  Eveiy  Court  has  the  power 
•  to  regulate  its  own  proceedings,  and  declare  what  (or  whether  any)  per- 
sona shall  aet  as  adToeiiies  therein :  Held,  therefore,  that  the  justiees  were 
justified  in  turning  an  attorney  out  of  a  police  office  on  his  petaiatii^  to 
take  part  in  the  proceedings  as  an  attorney  or  advocate  for  the  accused,  on 
the  hearing  of  an  information.  It  was  admitted  that  any  person,  whether 
a  professional  man  or  no^  may  attend  as  the  friend  of  either  party, 
take  notes,  quietly  make  suggestions,  and  give  advice.  (Cox  v.  Coleridge, 
1  B.  &  C.  Zr'.y-Collier  v.  Hichs,  2  B.  &  Adol.  663. 

MANDAMUS. 

The  GouH  of  Quarter  Sesriona  eonfinned  an  order  of  remoral,  sahjeet  to  a 
ea90  to  the  opbiion  of  the  K.  B.  The  justiees  eould  not  agree  on  the 
caa&  tor  five  or  six  sessions.  It  appearing  that  the  appellants  had  not  heen 
guilty  of  the  delay,  the  Court  granted  a  mandamus  to  the  justices  to  enter 
Mlitiinlaifees  and  bear  the  appeal.— JRej*  r.  Just,  of  Su folk,  D.  P.  R.  163. 

MARRIAGE.    See  Evidence,  1. 

METAL*    See  AeT  or  pARj.iAif but, 

MtSNOMER. 

1.  The  Court  refiised  to  discliarge  a  defendant  who  had  heen  arrested  hy  the 
name  of  William  Henry  M.  instead  at  William  Hatriilton  M.,  It  heing 
swotn  that  the  defendant  had  told  the  ptaiutifT  that  his  name  was  WiDiam 
Henry  M.  and  signed  an  agreement  hy  that  name. — Newton  r.  Maxwell, 
2C.&J.  215. 

2.  Where  the  writ  was  against  C.  Hooper  and  the  notice  directed  to  C. 
Wood,  proceedings  were  set  aside  with  costs. —  Wright  v.  Hooper,  2  C.  & 
J.  236. 

MORTGAGE. 

{Lease  In/ mortgagor  arid  mortgagee,)  The  mortgagee  demised,  and  the  mort- 
gagor demised  and  confirmed,  and  the  power  of  re-entry  fof  breach  of 
covenants  was  resert^ed  to  them  or  either  of  them :  Held,  that  the  re-entrj'^ 
enured  for  the  benefit  of  the  person  having  the  legal  estate  (the  mort- 
gagee), and  that  an  ejectment  not  cfontaining  a  demise  by  him  solely,  was 
insufficient.— Doe  dem,  Barney  v.  Adams,  2  C.  &  J.  232. 

QBTLAWRY. 

The  Court  refiised  to  set  aside  .Ol  outlawry  on  the  ground  of  ^e  plaintiff's 
having  appeared  at  difierent  public  places  during  the  proceedings,  it 
appearing  that  he  had  notice  of  the  proceedings  in  outlawry.  (2  Wils. 
127.)— 'Johnson  v.  Driver,  D.  P.  R.  127. 

And  see  Practice,  31. 
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PARLIAMENT.  .  .     , 

(Privilege  of  member,)    If  a  defendant  be  elected  Member  of  Parliament 
between  perfecting  bail  and  final  judgment,  the  bail  may  have  an  exone- 
retur  entered  on  the  bail-piece,  and  this,  though  a  cognovit,  given  with  the 
consent  of  the  bail,  had  prevented  the  plaintiff  from  compelling  a  render, 
before  the  election. — Phillips  v.  WeUesley,  D.  P.  R.  9. 

PAPER  BOOKS. 

Four  paper  books  will  be  henceforth  sufficient  None  is  required  for  the 
fifthjudge.— D.  P.  R.  80. 

PARENT  AND  CHILD. 

A  habeas  corpus  was  issued  to  remove  a  female  infant  from  the  custody  of 
the  mother  to  that  of  the  father,  though  there  was  no  allegation  of  im- 
proper treatment  on  her  part. — Exp,  M^Clellan,  D.  P.  R.  81. 

PARTICULAR  OF  DEMAND. 

1.  Where  the  particular  exceeded  three  folios,  the  Court  held  that  the  de- ' 
fendaut  was  entitled  to  full  particulars  on  paying  the  expense,  he  having 
made  affidavit  that  he  had  received  only^general  accomits.— •/ai}ie£  v. 
Child,  2  C.  &  J.  252. 

2.  The  plaintiffs  sued  the  defendant  in  an  action  for  goods  sold  and  delivered. 
The  demand.was  for  spirits,  but  the  particular  stated  it  as  a  demand  for 
goods  sold  by  the  plaintiffs  in  their  business  as  brewers.  One  of  the  plain- 
tiffs, besides  his  partnership  with  the  other  as  spirit  merchant,  carried  on 
business  with  another  person  as  brewers.  It  clearly  appearing  that  the  de- 
fendant was  aware  of  the  real  character  of  the  demand:  Held,  that  the 
particular  was  sufficient.  Parke  and  Gaselee,  Js.  assented,  but  expressed 
doubts  as  to  the  pro^niety  of  the  decision. — Lambirth  v.  Koff,  8  Bing.  411. 

3»  A  mistake  in  a  date  was  held  immaterial  in  a  particular,  where  it  was 
evident  that  it  could  not  mislead;  and  disbursements  were  held  recoverable 
under  an  item  for  cash  advanced,  (2  Taunt  224;  1  Camp.  68.) — Hot' 
rison  v.  Wood,  8  Bing.  371. 

PARTNERSHIP. 

S.  and  S.  carried  on  business  as  brewers.  W.  advanced  them  ig24,000,  and. 
a  partnership  deed  was  executed  between  the  three,  whereby  a  partnership 
stock  was  created,  but  W.,  instead  of  an  aliquot  portion  of  the  profits,  was 
to  receive  £2000  or  £200  a  year,  according  to  circumstances,  out  of  the 
clear  profits.  W.'s  name  did  not  appear:  Held,  that  W.  was  a  partner; 
and,  the  new  firm  becoming  bankrupts.  Held,  that  the  creditors  of  the  old 
firm  of  S.  and  S.,  as  well  as  the  creditors  of  the  new  firm,  were  entitled  to 
prove  against  the  property  of  the  new  firm,  on  the  ground  of  S.  and  S. 
being  the  apparent  owners  of  that  property  within  the  72d  section  of  the> 
Bankrupt  Act-^Exp,  Clmck,  S  Bing.  469. 

PAYMENT  INTO  COURT,    See  Interest. 

PLEADING.    See  Insolvent. — Libel. 
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PEER. 

{Service  of  proceu.)  Service  of  a  summons  at  a  peer's  residence  whilst  he 
was  in  France  was  held  sufficient. — Anonymous,  D.  P.  R.  81. 

PERPETUITY, 

{What  power  within,)  A  power  of  sale  to  be  exercised  by  the  trustees  of  a 
settlement,  with  the  consent  of  the  tenant  for  life,  and  after  his  death  at 
the  discretion  of  the  trustees  for  the  time  being,  was  held  to  enable  the 
trustees,  with  the  consent  of  the  tenant  for  life,  to  make  a  valid  assurance 
of  the  premises. — Boyce  v.  Hanning,  2  C.  &  J.  334. 

PLEADING. 

{Case  for  moUciousfy  siang  out  commission,) — Case  for  mah'ctously  suing  out 
a  commission  of  bankrupt.  Plea,  not  guilty.  The  declaration  not  aver- 
ring that  the  commission  had  been  superseded :  Held,  that  the  plaintiff 
might  be  nonsuited  at  the  trial,  and  that  it  was  not  necessary  for  the  de- 
fendant to  demur.  (7  Taunt.  399,)— Whitworth  v.  Hallj  2  B.  &  Adol. 
695. 

POOR. 

{Irish,)  An  Irish  pauper  being  pregnant,  was  at  her  own  request  admitted 
into  the  workhouse  of  a  parish  in  England,  and  was  there  delivered  of  a 
bastard  child:  Held,  that  she  was  removable,  if  chargeable  to  the  parish, 
as  soon  as  conveniently  may  be  after  the  delivery,  but  that  the  child,  being 
settled  where  bom,  was  not  removable.  (See  59  6.  3,  c.  12,  s.  33; 
and  4  B.  &  A.  298.)— TAe  King  v.  Benett,  2  B.  &  Adol.  713. 

And  see  Appeal. 

PRACTICE. 

1.  (Security  for  CoHs,)  The  Court  held  an  application  to  compel  an  in- 
digent rdator  in  quo  warranto  to  give  security  for  costs,  too  late  after  simi- 
Uters  had  been  added  by  the  defendants  themselves. — Bex  v.  Day, 
D.P.B.  32. 

2.  {Security  for  Costs.)  The  defendant  pleaded  after  he  knew  the  plaintiff  to 
be  abroad :  Held,  that  he  could  not  afterwards  require  security  for  costs. 

3.  {Security  for  Costs,)  Mliere  the  defendant  resides  abroad  the  plaintiff 
may  obtain  a  rule  for  compelling  security  for  costs  without  giving  notice  to 
the  defendant's  attorney,  but  in  that  case  it  will  be  without  a  stay  of  pro- 
ceedings.—JSmet  V.  Jones,  2  C.  &  J.  207. 

4.  {Pm/meni  of  Costs.)  The  payment  of  interlocutory  costs,  awarded  for  not 
proceeding  to  trial  on  a  former  occasion,  was  held  not  to  be  a  condition 
precedent  to  the  trial  of  a  cause. —  WUson  v.  Collins,  8  Bing.  374. 

5.  (Costs,)  Costs  are  never  allowed  on  showing  cause  on  notice;  nor  (adds 
the  reporter)  where  cause  is  shown  in  the  first  instance. — Anonymous, 
D.  P.  R- 148. 

B,  (Costs  at  Chambers,)  A  judge  at  chambers  will  not  grant  costs,  though 
possibty  invested  with  the  power.  (This  was  laid  down  as  a  rule  by  the 
fgur  judges.) — Anomfmous,  D.  P.  R.  52. 

vol.  VIII.  p 
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7.  {Costt  on  Discontinuance,)    Taxation  of  costs,  without  payment,  i$Wii  4 
.  disconiiniuuice.-— JSflJ^fi^on  v.  Troudman,  D.  P.  R.  1 52. 

8.  {Variance  between  Process  and  Declaration.)  The procesi stated  the  deht 
as  due  to  the  plaintifTs  executors,  &c.  not  as  executors,  &c.  The  declara^ 
tion  was  as  in  his  own  right :  Held,  no  variance. — Executors  v*  — — , 
D,  P.  R.  97. 

9.  {Service  of  Demand  of  Plea.)  Where  the  party  ii  not  an  attorney,  ser- 
vice hy  Bticking  up  in  the  K.  B.  oiiioe  held  inwxSRcienU^-'Awmjfmous, 
D.  P.  R.  68. 

10.  {Pendency  of  Suit,)  In  an  action  commenced  hy  serviceable  proceti| 
an  ord6r  for  paiticulara  was  made,  which  had  the  effect  of  staying  proceed- 
ings. .  Two  terms  after  the  suing  out  of  the  first  process,  the  plaintiff  pro- 
ceeded by  arrest.  The  Court  refused  to  order  the  bail-bond  to  be  given  up, 
but  discharged  a  rule  obtained  for  that  purpose  without  costs,  on  the  terms 
of  the  plaintiff  undertaking  to  discontinue  the  first  action  and  deliver  par- 
ticulars.-—^non^fnou^,  D.  P.  R.  59. 

11.  {Suit  pending.)  Pendency  of  suit  may  be  pleaded,  if  the  plaintiff  sues 
out  bailable  process,  without  discontinuing  serviceable  process  sued  out  fbr 
the  same  cause. — Prescott  v.  Stevens,  D,  P.  R.  57. 

12.  {Particulars'^Time  to  Plead.)  Unless  an  order  for  time  to  plead  state 
that  it  is  to  be  after  deliveiy  of  particulars,  the  time  will  run  though  no 
particulars  are  given. — Adams  v.  Drummond,  T).  P.  R.  99. 

13.  {Waiver  of  Irregularity.)  An  irregularity  may  be  waived^  but  a  nullity 
cannot.  The  want  of  an  affidavit  was  held  to  make  a  plea  in  abatement  a 
nullity. — Garratt  v.  Hooper,  D.  P.  R.  28. 

14.  {Waiver  of  Irregularity/ — Habeas  Corpus.)  After  seven  years'  lyipg  b^ 
the  defends^  cannot  set  aside  an  esLecution  in  18U  on  a  judgment  qf 
1824|  on  the  groumd  that  no  sci.  fa,  had  been  sued  out  Thongh  the 
judgment  be  against  saverali  the  habeas  corpuM  is  applicable  to  those  oiily 
who  are  in  custody. — Wilson  v.  Bacon,  D.  P.  R.  118. 

15.  {Waiver  of  Irregularfty,}  The  declaration  was  u^doraed  conditioi^allyi 
but  the  notice  was  of  its  having  been  filed  absolutely*  Tbf  defendant  hav- 
ing taken  it  out  of  the  office,  held  that  the  irr^(ularity  was  waived. — Gil^ 
bert  V.  Kirkland,  D.  P,  R.  153. 

16.  (  Waiver  qf  Irregularis*)  The  defendant  does  not  waive  an  UT^[ularity 
on  the  part  of  the  plaintiff  by  asking  txmt.'^Anor^mous,  D.  P.  R.  23. 

17.  (Waiver  bj/ Delay-^Entry  of  Committitur^)  After  two  yean  and  a  half 
it  is  too  kte  to  object  that  the  defendant  was  charged  in  custody  under  an 
attachment  of  privilege,  without  leave  of  the  Court  or  a  judge. 

T¥here  a  defendant  is  committed  under  a  habeas  corpus  to  the  custody  of  the 
marshal,  it  is  not  necessary  to  enter  a  conimittiiwr  piece  on  the  judgment 
roll.— Goo£/»wn  v. ,  D.  P.  R.  128. 

18.  (Judgment  for  toant  qf  Plea.)  After  time  f6r  pleading  had  expired,  but 
befbre  judgment  was  actually  signed,  the  plaintiff's  attorney  was  told  that 
a  plea  had  been  delivered.    He  having  subsequently  signed  judgment,  the 
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Court  set  ft  luMe^  ind  made  him  pay  ihe  costi.    AmptkUl  r.  Sempkt  2  C. 
ft  J.  368. 

19.  (Affidavit  an  Judgment  as  in  case  of  a  Naniidt.)  The  affidavit,  in  moving 
f»  judgment  as  in  ease  of  a  nonsufty  stated,  that  the  ptaintifT  relied,  and 
that  <ihe  cause  was  thereby  at  issue.  Held  infiufficieiit,  Che  affidavit  should 
be  that  the  cause  is  at  issue.-*jSiifyeA  v.  Partlawy  2  C.  &  J.  217. 

20.  (Bringing  Money  into  Courts)  If,  on  perfecting  special  hail,  the  de- 
fendant wishes  to  take  out  money  brought  into  Court  under  7  &  8  Geo.  4, 
c.  71,  s.  2,  he  must  do  so  before  Issue  joined;  If  paid  in  after  an  act  of 
bankruptcy,  it  is  not  within  the  6  Geo.  4,  c.  16,  ss.  81,  82,  (the  Bankrupt 
Act,)  and  the  asrignees  are  not  entitled  to  take  it  oitt-^Femsl/ v.  Alex- 
ander, D.  P.  R.  132. 

21.  (Amendment,)  The  power  to  amend  given  by  14  E.  3,  st  1,  c.  6,  and 
9  H.  5,  St.  1,  c.  4,  is  conlhled  to  misprisions  of  officers  of  the  Court  coming 
within  the  description  of  clerk.  After  error  brought,  therefore,  the  Court 
reftised  to  allow  a  plaintiff  in  replevin,  who  had  pleaded  two  bad  pleas,  to 
withdraw  a  Judgment  in  his  favour,  and  plead  de  novo,  (See  the  case,  8 
ffing.  92.)-^0rten  v.  MUler,  2  B.  ft  Adol.  781. 

22.  (Entitling  Affidavit.)  Affidavits  to  found  a  motion  to  stay  proceedings 
upon  a  bail  bond,  may  be  entitied  either  in  the  original  action  or  in  the 
action  against  the  hml,--^Leyles  v.  Chetwood,  2  C.  ft  J.  332. 

23.  (Eniitlmg  Affidavit.)  A  rule  nisi  to  set  aside  a  writ  of  false  judgment 
was  obtained  on  an  affidavit  entitied  fTatson  v.  Walker.  Walker  bemg 
&e  plaintiff  upon  the  writ  of  false  judgment,  the  Court  discharged  the  rule 
with  coet8.^Watson  v.  Walker^  8  Bing.  315. 

24.  (NoH  Proi?)  The  plaintiff's  attorney,  in  order  to  prevent  a  non  pros  for 
want  of  a  declatetion,  which  the  defendant  was  in  a  condition  to  enter  up, 
obtained  a  rule  to  discontinue  upon  payment  of  costs,  and  gave  notice  of 
an  appointment  to  tax  them ;  but  on  the  expiration  of  the  rule,  instead  of 
pa3ring  the  costs  or  entering  a  disconthiuance,  served  the  defendant  with  a 
declaration*  The  defendant  upon  this  entered  up  judgment  of  mm  pros, 
which  the  Court  refused  to  set  aside,  biit  gave  the  plaintiff  the  option  to 
proceed  upon  payment  of  all  costs  incurred  by  the  defendant-^ilrte/v* 
Barrouf,  8  Bittg.  376. 

25.  (Tef^iM^  €a.  8a.)  If  judgment  of  a  term  previous  to  the  trial  be  entered 
<   hjf  eonSvnty  the  go.  «t.»  in  proceeding  against  the  bail,  may  be  tested  as  of 

thAt  ttttL^HoMMfeii  V.  CtmiUkm',  D.  P.  R.  170. 
98.  (Canceiling  Baii  Bond.)    A  defendant  witii  two  Christian  names  Was 
airetled  under  process  containing  only  the  uiitial  of  one.    The  Court  can- 
4Mt^  the  bail  hond.-^g«lsn  v.  Barker,  D.  P.  R.  125. 

27.  (Bail  in  Error.)  The  Court  reftised  ftirther  lime  to  put  in  bail  in  em>r 
on  th^  ground  that  the  origbal  bail  had  been  cUimed  by  the  defbndatit  in 
error  and  withdrawn.^ilnon5^ot»,  D.  P.  R.  32. 

« 

28.  (Warrant  of  Attorn^.)  On  a  motion  to  enter  up  judgment  on  a  War- 
rant of  attorney  more  than  a  year  old.  Held,  that  the  attesting  wit&eis 
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should  join,  in  the  affidavit^  and  that  it  was  not  enough  for  him  to  sign  his 
name  to  the  affidavit  as  commissioner  before  whom  it  was  nwfum.'-^Field 
V.  Bearcr&ft,  2  C.  &  J.  217. 

29.  (Return  of  Languidus,)  If  the  sheriff  returns  ^ngui^^tis,  he  should  show 
that  he  was  prevented  by  the  party's  illness  from  producing  him  at  the  re- 
turn of  the  writ. — Perkins  v.  Meadier,  D.  P.  R.  21r 

30.  (Signing  Judgment  far  Irregularity. ^  The  defendant  pleaded  without 
having  entered  an  appearance :  Held,  that  this  did  not  entitle  the  plaintiff 
to  sign  judgment  before  the  time  for  pleading  had  expired. — Nolleken  v. 
Severn,  2  C.  &  J.  333. 

31.  (^Sfirvice  of  Process,)  In  the  Court  of  Exchequer  (where  there  is  no 
outlawry'),  the  Court  refused  to  rule  that  service  on  the  wife  of  one  of  the 
defendants,  who  was  abroad,  should  be  deemed  good  service,  unless  the 
other  defendants  would  undertake  not  to  plead  in  abatement,  saying  that 
the  plaintiff  should  proceed  in  a  court  where  he  might  proceed  to  oudawiy. 
—Davies  v.  Morgan,  2  C.  &  J.  237. 

32.  (Changing  the  Venue.)  The  defendant  cannot  change  the  venue  after 
an  order  for  time  to  plead  on  the  usual  terms ;  but  in  such  order  he  might 
have  inserted  a  special  saving  of  the  application.  (3  Price,  S.)-^ Notts  v* 
Cwiis,  2  C.  &  J.  345. 

33.  (Demand  of  Plea,)  Process  served  on  the  4th  November — declaration 
de  bene  esse  delivered  on  the  10th,  indorsed  "  the  defendant  to  appearand, 
plead  hereto  in  eight  days."  The  defendant  having  appeared  on  die  J8ih, 
Held,  that  he  was  entitled  to  a  demand  of  plea. —  Willett  v.  Wilson^  2  C. 
&  J.  356. 

34.  (Error  in  Process.)  The  writ  required  the  defendant  to  appear  on 
Tuesday,  the  15th  of  April,  there  being  no  such  day.  »The  notice,  how- 
ever, stated  the  appearance  day  to  be  Friday,  the  15th  of  April:  Held 
sufficient. — Willan  v.  Collies,  D.  P.  R.  35. 

35.  (Entitling  Declaration,)  George  the  Fourth  having  died  during  a  Tri- 
nity Term,  Held,  that  a  declaration  of  that  term  was  properly  entitled 
Trinity  Term,  1  W.  4. — Anonymous,  D.  P.  R.  4.. 

36.  (Rvecutor^s  Accounts.)  The  Court  granted  a  motion  to  enlarge  a  rule 
calling  on  an  executor  to  deliver  in  his  accounts,  though  his  affidavits' had 
been  only  one  day  on  the  file. — Att,  Gen,  v.  Jeyes,  2  C.  &r  J.  352« 

37.  (False  Plea.)  To  debt  on  judgment,  the  defendant  pleaded  a  rdease 
dated  December,  1831,  destn^ed  by  accident .  On  an  affidavit  that  it  was 

,  false,  the  Court  allowed  the  plaintiff  to  sign  judgmmit  as  for  want  of  a  plea. 
If  it  had  been  a  plea  on  which  only  one  issue  could  have  been  taken,  it 
seems  the  dedsion  would  have  been  different  (4  Bing*  412 ;  5  B.  &  A. 
750.)^iS>»iiM  V.  Hardy,  8  Bing.  435. 

38.  (Increasing  Issues  on  Distringas.)  The  Court  of  Exchequer  will  not 
increase  issues  upon  a  distringas  at  common  law  since  7  &  8  Geo.  4,  c.  7, 

»  The  Uniformity  of  Process  Act  (2  W.  4,  c.  39,)  places  all  the  Courts  on  a  par 
in  Ibis  respect. 


Common  Law,  21S^ 

but  if  ihe  common  law  course  remains,  vill  leave  the  plaintiff  to  act  upon 
It  if  he  thinks  iit.    <1  C.  &  J.  548.)— W^ff^ww  v.  Lockey2  C.  &  J.  203. 

39.  {Meaning  of  Peren^orifyJ)    Peremptorily  only  means  that  the  party 
,can  take  out  no  more  rules  for  time  to  do  the  particular  act — Gray  y. 

PenneU,  D.  P.  R.  120. 

40.  {Notice  of  Trial,)  In  all  cases  of  peremptoiy  undertaking  the  plaintiff 
should  be  botmd  to  give  a  fresh  notice  of  trial;  though  die  cause  is  in  the* 
paper. — Sakh  v.  Cranhrookf  D.  P.  R.  148. 

And  see  County  Palatine.-^Parliament.~  Particular  of  Demand. — 
Production  of  Instrument.— Promissory  Note.-^Bail. — Misnomer. 

PRODUCTION  OF  DEED. 

1.  The  Court  will  not  compel  an  attorney  to  give  up  his  owu  marriage  settle- 
ment, diough  drawn  by  himself,  and  though  he  took  no  interest  under  it. 
(4  B.  &  Aid.  47.) 

2.  Where  a  lease  is  in  the  hands  of  a  tenant,  and  no  counterpart  can  be 
found,  the  landlord  is  entitled  to  inspect  it  and  take  a  copy. — Doe  dem, 
v.  Slight,  D.  &  R.  163. 

3.  Where  the  plaintiff  had  lost  his  part  of  an  agreement,  the  Court  compelled 
the  defendant's  attorney  to  produce  ike  other  part,  though  not  held  on  any 
trust  for  the  plaintiffi-~^ea/e  v.  Swind,  2  C.  &  J.  278. 

PREBEND  (Advowson  belonging  to). 

Where  the  church  becomes  vacant  during  the  life  of  a  prebendary,  but  he 
dies  without  presenting,  the  presentation  belongs  to  his  personal  represen- 
tative :  Held  by  six  judges  out  of  eight  who  delivered  their  opinions  in  the 
House  of  Lords.  (S.  C.  3  Bing.  223;  7  B.  &  C.  113.)— MrcAoMsc  v. 
Rennellf  8  Bin^.  490. 

PROCESS  (ac  etiam). 

An  ac  etiam  omitting  the  words  **  on  promises"  is  nugatory.  It  seems  that 
in  such  a  case  the  Court  would  not  reduce  a  recognizance  given  under 
arrest  for  a  greater  sum  than  £40  to  that  sum. — Anonymous,  D.  P.  R.  155. 

2»  (Mistiaket  in,)  A  quo  minus  was  directed  to  the  sheriff  of  London,  and 
the  notice  directed  the  party  to  appear  on  the  11th  of  January,  1831,  then 
past :  Held  not  sufficient  ground  for  setting  it  aside,  and  that  the  copy 
served  need  not  contain  the  signature  of  the  clerk  of  the  pleas. — Clutter- 

'  buck  v.  Wiseman,  2  C.  &  J.  213. 

3.  (Return.)  Wbere  a  party  sues  out  B.fi,fa,  first,  a  ca,  sa^  cannot  issue  till 
after  the  return  of  the  f,  fa,  to  the  Court.  The  indorsement  by  tte  sheriff 
of  what  he  had  done,  and  sending  it  to  the  plaintiff,  is  not  a  rettirn< 
— 'Xawes  V.  Codrmgton,  D.  P.  R,  30. 

PRISONER. 

1.  {Discharge,)  A  defendant  is  entitled  to  his  discharge  under  48  Geo.  3^ 
c.  123,  after  being  twelve  months  in  prison  for  the  nominal  damages  in 
ejectment  under  iS20,  although  the  property  recovered  be  of  great  valuer 
^D^  V. ^  D.  P.  R*  69* 
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2.  (^i9ckarg0n)    A  priioiier  Ibr  »  d^lit  iuid#r  4d0  wm  duc^iaifod  i|i^ 
Gea  3,  c.  123,  though  he  had  lefuflod  to  deUvey  his  ^ohodtilf  imdar  ^e 
Lords'  Act — Exp.  WWe,  D,  P.  R.  66. 

3..  (IH$(Aarge.)  Ad^(mdMithAdgi¥enft  wiirtotof  «^omty  for  iMve  th«n 
iS20,  though  the  original  debt  was  less :  Held  not  wtltltd  to  his  diibbaige 
under  48  Geo.  3.  o.  123,    (6  Moore>  287.)-*-PF;it^e>  ca^  P.  P.  E.  ^9. 

4.  (Dinhtrgic*)  A  prisoner  in  custody  under  an  attachment  for  non*p^- 
ment  of  costs  under  iS20,  is  not  entitled  to  his  disoharfe  wiAio  48  Geo.  3, 
c.  123. — Doe  dem,  Upton  v.  Benton^  D.  P%  IL  15. 

5.  (i>ueAarg«.)    Under  48  Geo^  3,  c.  lS3y  a  nan  who  was  ipq^risonad  on 

the  26th  November  would  be  entitled  to  his  discharge  on  the  25th  of  the 
November  foUowing.-^-^noT^mott^,  D.  P.  R.  150. 

PROMISSORY  NOTE. 

1.  {Consideration.)  The  notes  in  question  had  been  obtained  by  threats  of 
opposing  the  maker's  (an  insolvent's)  discharge.  One  of  them  heiqg  in  the 
hands  of  an  indorsee,  and  the  maker  havii^  been  arrested  on  it,  the  Court 
cancelled  the  bail-bond,  but  refused  to  compel  the  other  notes  to  be  deli- 
vered up,  though  in  the  hand  of  the  original  payee,  an  attorney,  he  hold- 
ing them  as  a  private  creditor. — Kat/  v.  Masters,  D.  P.  R.  86, 

2.  (What  is.)  Assumpsit  on  ^e  foUowmg  instnunent:  "  On  demand  we 
promise  to  pay  Mr.  G.  C.  or  order,  ^200,  for  value  received  in  stock  of  ale, 
&c.  this  being  intended  to  stand  against  me,  the  undersigned  Mary  P.,  as 
a  set  off  for  that  sum  left  me  in  my  father's  will  above  my  sister  Ann's 
share."  Signed  by  Mary  P.  and  her  husband,  the  defendant.  It  appeared 
that  this  note  wa^  given  at  the  request  of  G.  C,  the  father  of  Mary  P.  and 
the  plaintiff  in  the  cause,  to  save  him  the  trouble  of  altering  his  will;  but 
the  relationship  was  not  alleged  in  the  declaration :  Held,  that  this  not  be- 
ing a  note  payable  at  all  events,  the  plaintiff  was  not  antitled  to  recoT^« 
(2  Camp.  205 ;  4  Camp.  127 ;  4  M.  &  S.  25.y^CkHce  v.  Ferewai,  2  B. 
&  Adol.  660. 

ROYAL  GRANT. 

.fames  I.  granted  to  R.  T.,  his  heirs  and  assigns,  a  town,  manor,  and  hundred, 
with  appurtenances,  and  also  free  warren  in  all  their  demesne  lands  in  the 
same,  and  in  all  other  lands  and  woods  being  in  the  same  hundred:  HM, 
that  the  t»m  demesne  lands  meant  the  lands  of  the  manor  which  the  ksrd 
held  in  his  own  lands,  and  that  the  words  oiker  kmd$  meani  the  knda  odier 
dian  demesne  of  R.  T. ;  that  the  grant,  therefore,  did  not  extend  over  the 
crown  lands  within  the  hundred.-^ 2^  Ait*  Gen,  v.  jP«»*|oas,  2  C.  &  J.  279. 

SCIRE  FACIAS. 

1.  A  sci.  fa,  should  lie  four  juridical  da3rs  in  the  sheriff's  office. — Frmery, 
Miller'yD.B.R.  141. 

2.  In  proceedings  by  sci.  fa.  Sunday  is  not  to  be  t^(med^*^Anon^mouSf 
D.  P.  11, 143. 

SET-OFF. 

(Costs.)    The  trial  of  an  ejectment  cause  having  been  pnl  off  at  the  instaBce 


CofMmn  Law*  HIS 

df  Ae  defendant,  upon  liif  undertakingf  to  pay  the  eoits  of  the  day :  'Held 
that  tiie  inteiloeatory  co«t»  so  due  to  the  lessor  of  the  plaintiff  might  be 
set  fiff  against  the  costs  on  <he  verdidt,  which  was  given  for  die  defendant 
Dm  d^  Career,  8  Bing.  330. 

SETTLEMENT. 

(Benting,)  The  pauper  came  to  reside  on  a  tenement  exceeding  the  yearly 
value  of  i£10  on  the  1st  November,  1813.    The  bargain  with  the  owner 

'  was,  (3ut  he  should  live  a  month  hi  it  for  nothing  on  trial,  and  that  if  on 
that  trial  he  liked  it,  he  should  take  it  at  Martinmas,  at  the  yeaily  rent  of 
£14,  The  pauper  resided  in  it  during  the  month,  then  took  it  on  the 
above  terms  for  a  year,  and  resided  on  it  another  month,  when  he  left  the 
pariah :  Held,  that  the  first  coming  was  a  "  coming  to  settle*'  within  13 
k  14  Car.  2,  c.  12,  and  that^the  pauper  having  resided  more  than  forty 
days,  gained  a  settlement  (1  B.  &  C.  531 ;  1  B.  fr  A.  473;  15  East, 
5^7.) — The  King  v.  iT^hiiMti  of  Hehham,  2  B.  &  Adol.  620. 

SHERIFF. 

1..  (Attachment  for  not  bringing  in  the  bocfy.)  The  sheriff  was  served  with  a 
rule  to  return  the  writ  on  the  2 1st  November.  He  made  his  return  as  of 
Michaelmas  term.  On  the  30th  November,  the  plaintiff  took  out  a  rule 
for  the  sheriff  to  bring  in  the  body,  which  was  dated  as  of  the  last  day  of 
Michaelmas  term,  and  served  on  the  3d  December.    The  Court  said  that 

.  an  attachment  against  the  sheriff  for  not  bringing  in  th«  body  might  be 
taken  cumperiado* — Haywood  v.  Jackson,  2  C.  &  J.  208. 

2.  (CaaU^r^Pmmdage.)  The  sheriff  is  not  entitled  to  his  costs  under  1  ft  2 
W.  4,  c.  58,  s.  6;  and  the  Court  required  him  to  pay  the  proceeds  of  the 
aeiznre  in  a  disputed  case  into  Court,  saying,  that  his  right  to  the  pound- 
age  would  depend  on  the  result-^Betr^  v.  Dynes,  D.  P.  R.  169. 

3.  (  Execution  where  rent  due, — Landlord  and  tenant,)  After  notice  that  a 
year's  rent  is  due,  which  the  goods  are  not  sufficient  to  cover,  the  sheriff 
cannot  sell,  uid  the  Court  refused  to  stay  proceedings  against  a  sheriff, 

.  who  had  sold  under  such  dreumstances,  on  his  paying  over  the  proceeds. 
-^Forster  v.  HiUon,  D.  P.  R-  35. 

4.  (insiructions  to.)  The  shttiff  is  not  bound  to  do  any  thing  i^n  a  writ, 
unless  the  defendtot's  place  of  abode  sad  addition  be  properly  described 
en  it»  although  he  made  no  objection  when  it  was  delivered  to  him. — 
Kenridc  ▼.  Nmm^,  D.  P.  R.  58. 

5.  (^Interest.)  Serviceable  process  in  a  cause,  to  whidi  the  sheriff  is  party, 
nay  he  directed  to  Ydstu-^The  Mayor,  ifc.  of  KingitonruponrHtdl  v.  BuAb, 
D,  P.  R.  151. 

6.  {Where  liable  for  acts  of  officer,)  In  an  action  against  sheriff  for  extortion^ 
evidence  was  given  tlmt  writs  generally  came  into  the  undeiHiheriff's 
ofllee  with  the  name  of  the  officer  who  was  wished  to  execute  it  indorsed,  and 
that  the  officer  indorsed  was  generally  adopted,  and  that  if  the  writ  canle 
without  such  indorsement,  it  was  indorsed  there :  Held,  that  the  indorse- 

,  meat  of  a  writ  was^ma  fa€i&  evidence  to  connect  the  sheriff  with  the 
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INTEREST . 

In  an  action  fivr  lawMh  of  corenatit  in  not  ]Mi3nfi^  ii  flim  of  monef  '•ifli  in^ 
lefMty  tke  deftndant  paid  money  eooiigh  into  Couti  to  eorer  fiie  intor^t 
down  to  the  comtneiicement  of  the  aetion,  but  not  ciMmgh  to  ooter  interest 
down  to  the  time  of  payment,  and  |deaded  ndvit  ad  diem :  Held,  that  the 
plaintifT  y^as  entitled  at  the  trial  to  recover  interest  down  to  the  time  of 
payment  into  Court.    (2  Burr.  l077.)^Kidd  v.  Walker,  2  B.  &  AdoL  705. 

INTERROGATORIES. 

((^emmiisiom/or,)  A  commlBsioii  to  examine  witneeses  under  1  W.  4,  o.  22, 
wiB  not  be  granted,  unless  some  person  before  whom  the  exanunalion  is 
wished  to  toke  place,  be  named. — Doe  dem.  Them  v.  FhiUipSf  D,  P.  R.  d6. 

JUDGMENT. 

(DockettJig.)  Docketing  of  the  issne,  though  a  common  practice,  is  not  a 
docketing  of  a  Judgment  within  4  &  5  W.  &  M,  c.  20.'— Braitkivaite  v. 
Watti,  2  C,  8s  J.  31S. 

LANDLORD  AND  TENANT. 

Th6  1  G.  4,  c.  87,  requiring  tenants  to  give  security  in  certain  cases,  applies 
only  to  cases  where  the  tenancy,  if  by  lease,  has  expired  by  effluxion  of 
time,  or,  if  by  a  yearly  tenancy,  has  expired  by  a  regular  notice  to  quit. 
—Doe  dem,  Tendal  v.  Roe^  D.  P.  R.  143. 

And  see  PaonucTioN  of  Dee0. 

LIBEL. 

{Pleading,)  The  action  was  brotight  fbr  an  Alleged  aecusation  of  felotiy 
contained  hi  a  newspaper  paragraph,  headed  fione-stealing,  and  setting 
forth  that  the  plain tiif  had  been  apprehended  for  that  ofienee  under  eertofn 
circumstances  of  suspidon.  The  inuendo  was :  ''  then  and  there  rnchiding 
and  meaning  that  the  plaintiiF  had  been  guilty  of  fbloniousdy  ste«tog  a 
harie,**  Flea,  justifying  the  libel  with  the  exception  of  the  word  htPtse- 
stealing :  Held  bad,  on  the  ground  that  if  the  Words  did  not  amount  to  a 
charge  of  felony,  the  defendant  would  have  succeeded  on  the  general  issue, 
but  that  if  they  did  impute  an  actual  felony,  a  justification  merely  alleging 
circumstances  of  i^spicion  was  no  answer.  Littledale,  J.  considered  it 
bad  on  the  groimd  that  the  defendant  in  such  a  case  eould  not  excuse 
p^s  of  a  libel.  Lord  Tenterden  and  Parke,  J.,  however,  seemed  to  think 
that  a  part  of  a  libel  might  be  justified  separately  from  the  rest.  (7  East, 
493 ;  6  Bing.  687.) 

LONDON. 

(PtmngAct,)  The  Paving  Act,  67  G.  3,  e.  29^  does  not  extend  to  aliy 
turnpike  road,  nor  to  any  street  or  pubho  place  which  was  not  paved 
before  the  passing  of  the  act  or  before  tiie  oommisaioners  began  to  do  any 
aet  with  rei^eet  to  it. — Loveridge  v.  Hodrndl,  2  B.  &  Adol.  602. 

LUNACY. 

(Indictment  for  false  certificate.)  An  indictment  chained  that  the  def^datlt, 
a  surgeon,  knomngly  and  with  intention  to  deceive,  signed  a  certificate  of 
lunacy  without  having  visited  or  personally  examined  the  patient,  contrafy 
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to  the  statute,  &c.    The  signing  of  such  certificate  without  sodi  ptrsonal 
-  exanmmtioii  being  made  an  i4khte  hf  the  act  independently  of  intention: 
HM,  fhat  the  aHegatiofn  of  infenfion  might  be  rejeeted  ae  surphisi^. 
(Stork,  on  £v.  Fftrt  4,  p.  lM6.)---7%«  King  v.  J<mes,  2  B.  ft  AM.  611. 

MAGISTRATE. 

{Highi  of  penotis  to  appear  as  counsel  before.)  'Every  Court  has  the  power 
*  to  regulate  its  own  proceedings,  and  declare  what  (or  whether  any)  per- 
sons shall  act  as  adroeifes  therein :  Held,  therefore,  that  the  justiees  were 
justified  in  turning  an  attorney  out  of  a  police  office  on  his  pelaiflting  to 
take  part  in  the  proceedings  as  an  attorney  or  advocate  for  the  accused,  on 
the  hearing  of  an  information.  It  was  admitted  that  any  person,  whether 
a  professional  man  or  not,  may  attend  as  the  fHend  of  either  party, 
take  notes,  quietly  make  suggestions,  and  give  advice.    (Cox  v.  Coleridge, 

1  B.  &  C.  STly-ColUer  V.  Hicks,  2  B.  &  Adol.  663, 

MANDAMUS. 

The  Gootl  of  QaArter  Sesriona  eonfinned  an  order  of  removal,  sabjeet  to  a 
ease  fot  tiie  opbiion  of  the  K.  B.  The  justiees  eould  not  agree  on  the 
case  ftr  five  or  six  sewions.  It  appearing  that  the  appellants  had  not  been 
guilty  of  the  delay,  the  Court  granted  a  mandamus  to  tlie  justices  to  enter 
eemtrntaAees  and  hear  the  ifpeal.— Jk^  t.  Just.  ofSugblk,  D.  P.  R.  163. 

MARRIAGE.    See  Evidence,  1. 

METAL*    See  Act  or  Pari^iambnt* 

MISNOMER. 

1.  The  Court  revised  to  discWge  a  defendant  who  had  heen  arrested  by  the 
name  of  William  Henry  M.  instead  of  William  Haniilton  M.,  it  behig 
sworn  that  the  defendant  had  told  the  plaintiff  that  his  name  was  William 
Henry  M.  and  signed  An  agreement  by  that  n^me. — Newton  r.  Maxitell, 

2  C.St  3.  215. 

2.  Where  the  writ  was  against  C.  Hooper  and  the  notice  directed  to  C. 
Wood,  proceedings  were  set  aside  with  costs. —  Wright  v.  Hooper,  2  C.  & 
J.  236. 

MORTGAGE. 

{Lease  by  mortgagor  and  mortgagee.)  The  mortgagee  demiSed,  and  the  Mort- 
gagor demised  and  confirmed,  and  the  power  of  re-entry  for  breach  of 
covenants  was  reserved  to  them  or  either  of  them :  Held,  that  the  re-entry 
enured  for  the  benefit  of  the  person  having  the  legal  estate  (the  mort- 
gagee), and  that  an  ejectment  not  containing  a  demise  by  him  solely,  was 
insufRcient.— Doe  dem,  Barney  v.  Adams,  2  C.  &  J.  232. 

OUTLAWRY. 

The  Court  refttsed  to  set  ainde  an  outlawry  on  the  ground  of  $he  plaintiff's 
having  appeared  at  different  public  places  during  the  proceedings,  it 
appearing  that  he  had  notice  of  the  proceedings  in  outlawry.  (2  Wils. 
127. y— Johnson  v.  Driver,  D.  P.  R,  127. 

And  see  PaACTicE,  31. 


208\  Digest  of  Cases. 

PARLIAMENT.  -  .     . 

(PrivUege  of  member,)  If  a  defendant  be  elected  Member  of  Parliament 
between  perfecting  bail  and  final  judgment,  the  bail  may  have  an  exone- 
retvr  entered  on  the  bail-piece,  and  this,  though  a  cognovit,  given  with  the 
consent  of  the  bail,  had  prevented  the  plaintiff  from  compelling  a  render, 
before  the  election. — Piiillips  v.  Wellesleyy  D.  P.  R.  9. 

PAPER  BOOKS. 

Four  paper  books  will  be  henceforth  suiiicient.  None  is  required  for  the 
fiahjudge.— D.  P.  R.  80. 

PARENT  AND  CHILD. 

A  habeas  corpus  was  issued  to  remove  a  female  infant  from  the  custody  of 
the  mother  to  that  of  the  father,  though  there  was  no  allegation  of  im- 
proper treatment  on  her  part. — Exp,  M^CkUmt,  *D.  P.  R.  81. 

PARTICULAR  OF  DEMAND. 

1.  Where  the  particular  exceeded  three  folios,  the  Court  held  that  the  de- 
fendant was  entitled  to  full  particulars  on  paying  the  expense,  he  having 
made  affidavit  that  he  had  received  only*general  accounts.— James  v. 
CAiW,  2  C.  &  J.  252. 

2.  The  plaintiffs  sued  the  defendant  in  an  action  for  goods  sold  and  delivered. 
The  demand. was  for  spirits,  but  the  particular  stated  it  as  a  dexnand  for 
goods  sold  by  the  plaintiffs  in  their  business  as  brewers.  One  of  the  plain- 
tiff, besides  his  partnership  with  the  other  as  spirit  merchant,  carried  on 
business  with  another  person  as  brewers.  It  clearly  appearing  that  the  de- 
fendant was  aware  of  the  real  character  of  the  demand:  Held,  that  the 
particular  was  sufficient.  Parke  and  Gaselee,  Js.  assented,  but  expressed 
doubts  as  to  the  profuiety  of  the  decision. — Lambirth  v.  2io^  8  Bing.  411. 

3.^  A  mistake  in  a  date  was  held  immaterial  in  a  particular,  where  it  was 
evident  that  it  could  not  mislead;  and  disbursements  were  held  recoverable 
under  an  item  for  cash  advanced,  (2  Taunt.  224;  1  Camp.  68.) — Har' 
rison  v.  Wood,  8  Bing.  371. 

PARTNERSHIP. 

S.  and  S.  carried  on  business  a^  brewers.  W.  advanced  them  ig24,000,  and. 
a  partnership  deed  was  executed  between  the  three,  whereby  a  partnership 
stock  was  created,  but  W.,  instead  of  an  aliquot  portion  of  the  profits,  was 
to  receive  i^2000  or  iS200  a  year,  according  to  circumstances,  out  of  the 
clear  profits.  W.'s  name  did  not  appear:  Held,  that  W.  was  a  partner; 
and,  the  new  firm  becoming  bankrupts.  Held,  that  the  creditors  of  the  old 
firm  of  S.  and  S.,  as  well  as  the  creditors  of  the  new  firm,  were  entitled  to 
prove  against  the  property  of  the  new  firm,  on  the  ground  of  S.  and  S. 
being  the  apparent  owners  of  that  property  within  the  72d  section  of  the- 
Bankrupt  Act.*— Eap.  Chuck,  8  Bing.  469. 

PAYMENT  INTO  COURT.    See  Interest. 

PLEADING.    See  Insolvent. — Libel. 
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PEER. 

{Service  of  process,)  Service  of  a  summons  at  a  peer's  residence  whilst  he 
was  in  France  was  held  sufficient. — Anonymous,  D.  P.  R.  81. 

PERPETUITY, 

(  What  power  witfun,)  A  power  of  sale  to  be  exercised  by  the  trustees  of  a 
settlement,  with  the  consent  of  the  tenant  for  life,  and  after  his  death  at 
the  discretion  of  the  trustees  for  the  time  being,  was  Iteld  to  enable  the 
trustees,  with  the  consent  of  the  tenant  for  life,  to  make  a  valid  assurance 
of  the  premises. — Boyce  v.  Hannmgf  2  C.  &  J.  334. 

PLEADING. 

{Case  for  maUcwushf  suing  out  commisskm*) — Case  for  mah'ciously  suing  out 
a  commission  of  bankrupt.  Plea,  not  guilty.  The  declaration  not  aver- 
ring that  the  commission  had  been  superseded :  Held,  that  the  plaintiff 
might  be  nonsuited  at  the  trial,  and  that  it  was  not  necessary  for  the  de- 
fendant to  demur.  (7  Taunt.  399,)^Whitworth  v.  Hall,  2  B.  &  Adol. 
695. 

POOR. 

{Irish,)  An  Irish  pauper  being  pregnant,  was  at  her  own  request  admitted 
into  the  workhouse  of  a  parish  in  England,  and  was  there  delivered  of  a 
bastard  child:  Held,  that  she  was  removable,  if  chargeable  to  the  parish, 
as  soon  as  conveniently  may  be  after  the  delivery,  but  that  the  child,  being 
settled  where  boni,  was  not  removable,  (See  59  G.  3,  c.  12,  s.  33  j 
and  4  B.  &  A.  29S.)^The  King  v.  Benett,  2  B.  &  Adol.  713. 

And  see  Appeai.. 

PRACTICE. 

1.  {Security  for  Costs,)  The  Court  held  an  application  to  compel  an  in- 
digent relator  in  quo  warranto  to  give  security  for  costs,  too  late  after  simi- 
liters had  been  added  by  the  defendants  themselves. — Bex  v.  Bay, 
D.  P.  R.  32. 

2.  {Security  for  Costs,)  The  defendant  pleaded  after  he  knew  the  plaintiff  to 
be  abroad :  Held,  that  he  could  not  afterwards  require  security  for  costs. 

3.  {Security  for  Costs.)  Where  the  defendant  resides  abroad  the  plaintiff 
may  obtain  a  rule  for  compelling  security  for  costs  without  giving  notice  to 
the  defendant's  attorney,  but  m  that  case  it  will  be  without  a  stay  of  pro- 
ceedings.—sJiwet  V.  Jonesy  2  C.  &  J.  207. 

4.  {Pm/ment  of  Costs,)  The  payment  of  interlocutory  costs,  awarded  for  not 
proceeding  to  trial  on  a  former  occasion,  was  held  not  to  be  a  condition 
precedent  to  the  trial  of  a  cause. —  Wilson  v.  Collins,  8  Bing.  374. 

5.  {Costs,)  Costs  are  never  allowed  on  showing  cause  on  notice ;  nor  (adds 
the  reporter)  where  cause  is  shown  in  the  first  inataiice,'^Anomfmous, 
D.  P.  R.  148. 

6.  {Costs  at  Chambers,)  A  judge  at  chambers  will  not  grant  costs,  though 
possibly  invested  with  the  power.  (This  was  laid  down  as  a  rule  by  the 
f^ur  judges.) — Anonymous,  D.  P.  R.  52. 
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7.  (Costs  on  DUcontinuanceJ)    Taxation  of  costs,  without  payment,  ijrnol  H 
.  diacontiniianoe.— £(iJ§fiii^on  v.  Proudman,  D.  P.  R.  152. 

8.  (Variance  between  Process  and  Declaration.)  The procesi stated  the  debt 
as  due  to  the  plaintifTs  executors,  &c.  not  as  executors,  &c.    The  declara* 

tion  was  as  in  his  own  right :   Held,  no  variance. — Executors  v* , 

D,  P.  B.  97. 

9.  (Service  {^Demand  of  Plea*)  Where  the  party  is  not  an  attorney,  ser- 
vice by  sticking  up  in  the  K.  B.  office  held  insufficient — Anonjfmous, 
D.  P.  R.  68. 

10.  (Pendency  of  Suit,)  In  an  action  commenced  by  serviceable  procesi^ 
an  ord^r  for  particulars  was  made,  which  had  the  effect  of  staying  proceed- 
ings. .  Two  terms  after  the  suing  out  of  the  first  process,  the  plaintiff  pro- 
ceeded by  arrest.  The  Court  refused  to  order  the  bail-bond  to  be  given  up, 
but  discharged  a  rule  obtained  for  that  purpose  without  costs,  on  the  terms 
of  the  plaintiff  undertaking  to  discontinue  the  first  action  and  deliver  par- 
ticulars.—^noit^imm^,  D.  P.  R.  59. 

11.  (Suit  pending,)  Pendency  of  suit  may  be  pleaded,  if  the  plaintiff  sues 
out  bailable  process,  without  discontinuing  serviceable  process  sued  out  fbr 
the  same  cause. — Prescott  v.  Stevens,  D.  P.  R.  57. 

12.  (Partictdars-^lHfne  to  Plead.)  Unless  an  order  for  time  to  plead  state 
that  it  is  to  be  after  delivery  of  particulars,  the  time  will  run  though  no 
particulars  are  given. — Adams  v.  Drumnumd,  D.  P.  R.  99. 

13.  (Waiver  of  Irregularity,)  An  irregularity  may  be  waived^  but  a  nullity 
cannot  The  want  of  an  affidavit  was  held  to  make  a  plea  in  abatement  a 
nullity. — Garratt  v.  Hooper^  D.  P.  R.  28. 

14.  (Waiver  of  Irregularity — Habeas  Corpus,)  After  seven  years'  lying  by^ 
the  defendant  caimot  set  aside  an  execution  in  1811  on  a  judgment  of 
1824|  on  the  groumd  that  Jio  sci,  fa,  had  been  sued  out  ThoHgh  the 
judgment  be  against  several,  the  habeas  corpnu  is  iq^plicable  to  those  ofdy 
who  are  in  custody. — Wikon  v.  Bacons  D.  P.  R.  118. 

15.  (  Waiver  of  hregidarity.)  The  dedaration  was  ii^dorsed  coaditicmaliy, 
but  the  notice  was  of  its  having  been  filed  absolutely*  The  defendant  hav- 
ing taken  it  out  of  the  office,  held  that  the  irregularity  was  waived. — OOr 
hert  V.  Kirhhmd,  D.  P,  R.  153. 

1 6.  (  Waiver  of  Irregularity,)  The  defendant  does  not  waive  an  irregularity 
on  the  part  of  the  plaintiff  by  asking  iim9.-^Anotqfmous,  D.  P.  R.  23, 

17.  (Waiver  by  Delay-^Entry  of  Commiitiiur^)  After  two  years  and  a  half 
it  is  too  late  to  object  that  the  defendant  was  charged  in  custody  under  an 
attachment  of  privilege,  without  leave  of  the  Court  or  a  judge. 

Where  a  defendant  is  committed  under  a  habeas  corpus  to  the  custody  of  the 
marshal,  it  is  not  necessary  to  enter  a  committiiur  piece  on  the  judgment 
roH,-— Goodman  v. ,  D.  P.  R.  128. 

18.  (Judgment  for  want  of  Plea,)  After  time  for  pleading  had  expired,  but 
before  judgment  was  actually  signed,  the  plaintiff's  attorney  was  told  that 
a  plea  had  been  delivered.    He  having  subsequently  signed  judgment,  the 
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Court  Bet  ft  lurfde^  tnd  made  him  pay  the  costs.    Afiq>thill  ▼.  Sempkf  2  C. 
ar  J.  368. 

19.  (Affidavit  on  Judgment  as  in  case  of  a  Nonsuit,)  The  affidavit,  in  moving 
ibr  jttd^ent  as  in  ease  of  a  nonsuit,  stated,  that  the  plaintiff  relied,  and 
that  the  cause  was  thereby  at  issue.  Hdd  insufficient,  the  affidavit  should 
he  Aat  the  cause  ia  at  issue.<— SntyfA  v.  ParsloiWf  2  C.  &  J.  217. 

20.  (Bringing  Money  into  Covstt,)  If,  on  perfecting  Special  hail,  the  de- 
fendant wishes  to  take  out  money  brought  into  Court  under  7  &  8  Geo.  4, 
c.  71,  s.  2,  he  must  do  so  befbre  issue  joined.  If  paid  in  after  an  act  of 
bankruptcy,  it  is  not  within  the  6  Geo.  4,  c.  16,  ss.  81,  82,  (the  Bankrupt 
Act,)  and  the  assignees  are  not  entitled  to  take  it  out.--^F€rfd/<  v.  il/er^- 
oiufer,  D.  P.  E.  132. 

21.  {Amendment,)  The  power  to  amend  given  by  14  £.  3,  st.  1,  c.  6,  and 
9  H.  5,  St.  1,  c.4,  is  confbed  to  misprisions  of  officers  of  the  Court  coming 
within  the  description  of  clerk.  After  error  brought,  therefore,  the  Court 
refused  to  allow  a  plaintiff  in  replevin,  who  had  pleaded  two  bad  pleas,  to 
withdraw  a  Judgment  in  his  favour,  and  plead  de  new.  (See  the  case,  8 
Bittg.  92.;— Orecn  v,  MUler,  2  B.  &  Adol.  781. 

22.  (Entitling  Affidavit,)  Affidavits  to  found  a  motion  to  stay  proceedings 
upon  a  bail  bond,  may  be  entitled  either  in  the  original  action  or  in  the 
action  against  the  bail.^Xej^fes  v.  Chetwood,  2  C.  &  J.  332. 

23.  (Entitling  Affidavit.)  A  rule  nisi  to  set  aside  a  writ  of  false  judgment 
was  obtained  on  an  affidavit  entitled  fTatson  v.  Walker.  Walker  beuig 
the  pliEdntiffupon  the  writ  of  Mse  judgment,  the  Court  discharged  the  rule 
with  costs. — Watson  v.  Walkerj  8  Bing.  315. 

24.  (Nan  PfosT)  The  plaintiff's  attorney,  in  order  to  prevent  a  non  pros  for 
want  of  a  declaration,  which  the  defendant  was  in  a  condition  to  enter  up, 
obtained  a  rule  to  discontinue  upon  payment  of  costs,  and  gave  notice  of 
an  appointment  to  tax  them ;  but  on  the  expiration  of  the  rule,  instead  of 
paying  the  costs  or  entering  a  discontinuance,  served  the  defendant  with  a 
declaration.  The  deibndant  upon  this  entered  up  judgment  of  non  pros, 
which  the  Court  refused  to  set  aside,  but  gave  the  plaintiff  the  option  to 
proceed  iipon  payment  of  all  costs  incurred  by  the  de&ndatit-^^fte/  v. 
Barrouf,  8  Billg.  376. 

25.  (  Testing  Ca.  Sa.)  If  judgment  of  a  term  previous  to  the  trial  be  entered 
«    b^  oonstnti  the  oa.  sa.^  in  proceeding  against  the  bail,  may  be  tested  as  of 

thAt  ttuxL-^Hopendem  v.  Crtmtktr,  D.  P.  R.  170. 

26.  {Cancelling  Bml  Bond,)  A  defendant  with  two  Christian  names  Was 
Arretted  under  process  containing  otdy  the  initial  of  mie.  The  Court  can- 
4sl»llcd  tiia  hall  bond.— Ogdeit  v.  Bather,  D.  P.  R.  129. 

27.  (Bail  in  Error,)  The  Court  reftised  further  lime  to  put  in  bail  in  error 
6n  th^  gnrand  that  the  origbal  bail  had  been  claimed  by  the  defendant  in 
e/ncft  and  withdrawn.— ^iln(mymoi»,  D.  P.  R.  32. 

* 

38.  (  Warrant  of  Attorn^.)  On  a  motion  to  enter  up  judgment  on  a  War- 
rant of  attorney  more  dian  a  year  old.  Held,  that  the  attesting  WitHedi 
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should  join,  in  the  affidavit,  and  that  it  was  not  enough  for  him  to  sign  hii 
name  to  the  affidavit  as  commissioner  before  whom  it  was  8w.om. — Field 
V.  Bearcrofty  2  C.  &  J.  217. 

29.  (Return  of  Languidui,)  If  the  sheriff  returns  ^nguu/tis,  he  should  show 
that  he  was  prevented  by  the  party's  illness  from  producing  him  at  the  re- 
turn of  the  writ. — Perkins  v.  Meacker,  D.  P.  R.  2U 

30.  {Signing  Judgment  for  IrregularUy,y  The  defendant  pleaded  without 
having  entered  an  appearance :  Held,  that  this  did  not  entitle  the  plaintiff 
to  sign  judgment  before  the  time  for  pleading  had  expired. — Nolleken  v. 
Severn,  2  C.  &  J.  333. 

31.  {Service  of  Process,)  In  the  Comrt  of  Exchequer  (where  there  is  no 
outlawiyi),  the  Court  refused  to  rule  that  service  on  the  wife  of  one  of  the 
defendants,  who  was  abroad,  should  be  deemed  good  service,  unless  the 
other  defendants  would  undertake  not  to  plead  in  abatement,  saying  that 
the  plaintiff  should  proceed  in  a  court  where  he  might  proceed  to  outiawiy. 
^Davies  v.  Morgan,  2  C.  &  J.  237. 

32.  {Changing  the  Venue,)  The  defendant  cannot  change  the  venue  after 
an  order  for  time  to  plead  on  the  usual  terms ;  but  in  such  order  he  might 
have  inserted  a  special  saving  of  the  application.  (3  Price,  3,)--Notts  v.. 
Curtis,  2  C.  &  J.  345. 

33.  {Denumd  of  Plea,)  Process  served  on  tiie  4tii  November— declaration 
de  bene  esse  delivered  on  the  lOih,  indorsed  "  the  defendant  to  appear  and 
plead  hereto  in  eight  days."  The  defendant  having  appeared  on  tiie.lSth, 
Held,  that  he  was  entitled  to  a  demand  of  plea. —  Willett  v.  Wilson,  2  C. 
&  J.  356. 

34.  (Error  in  Process.)  The  writ  required  the  defendant  to  appear  on 
Tuesday,  the  15tii  of  April,  there  being  no  such  day.  ^The  notice,  how- 
ever, stated  the  appearance  day  to  be  Friday,  the  15th  of  April:  Held 
sufficient.^- PTtV/an  v.  Collies,  D.  P.  R.  35. 

35.  {Entitling  Declaration,)  George  the  Fourth  having  died  during  a  Tri- 
nity Term,  Held,  that  a  declaration  of  that  term  was  properiy  entitled 
Trinity  Term,  1  W,  4. — Anonymous,  D.  P.  R.  4. 

36.  {Executor's  Accounts,)  The  Court  granted  a  motion  to  enlarge  a  rule 
calling  on  an  executor  to  deliver  in  his  accounts,  though  his  affidavits'had 
been  only  one  day  on  the  file. — Att.  Gen.  v,  Jeyes,  2C,SrJ.  352. 

37.  {False  Plea,)  To  debt  on  judgment,  the  defendant  pleaded  a  release 
dated  December,  1831,  destroyed  by  accident. .  On  an  affidavit  that  it  was 

,  folse,  the  Court  allowed  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea. 
If  it  had  been  a  plea  on  which  only  one  issue  could  have  been  taken,  it 
seems  the  decision  would  have  been  different*  (4  Bing,  412 ;  5  B.  &  A. 
750.)-^Smith  v.  Hardy,  8  Bing.  435. 

38.  {Increasing  Issues  on  Distringas,)  The  Court  of  Exchequer  will  not 
increase  issues  upon  a  distringas  at  common  law  since  7  &  8  Geo.  4,  Cr  7, 

»  The  Uniformity  of  Process  Act  (2  W.  4,  c.  39,)  places  all  the  Courts  on  a  par 
in  this  respect. 
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•  hat  if  ihe  commoii  law  coune  renudns,  will  leave  the  plaintiff  to  act  ujioii 
it  if  he  thinkB  ^t.    <1  C.  &  J.  548.)—  Wai$tm  v.  Lockey  2  C.  &  J.  203. 

S9.  {Meaning  of  Peremptorify.)    Teren^torUy  only  means  that  the  party 
,can  take  oat  no  more  mles  for  time  to  do  the  particular  act — Gnhf  v. 
Pennell,  D.  P.  R.  120. 

40.  {Notice  of  DriaL')  In  all  cases  of  peremptory  widertaking  the  plaintiff 
should  he  hound  to  give  a  fresh  notice  of  trial,  though  the  cause  is  in  the 
paper.— &iiSiA  ▼.  Cranbrookf  D.  P.  R.  148. 

And  see  County  Palatine.— ^Parliament.—  Particular  of  Demand. — 
Production  of  Instrument. — ^Promissory  Note.-^Bail. — ^Misnomer. 

PRODUCTION  OF  DEED. 

1.  The  Court  will  not  compel  an  attorney  to  give  up  his  own  marriage  settle- 
ment, though  drawn  hy  himself,  and  though  he  took  no  interest  under  it 
(4  B.  &  Aid.  47.) 

2.  Where  a  lease  is  in  the  hands  of  a  tenant,  and  no  counterpart  can  be 
found,  the  landlord  is  entitled  to  inspect  it  and  take  a  copy. — Doe  dem, 
V.  Slight,  D.  &  R.  163. 

3.  Where  the  plaintiff  had  lost  his  part  of  an  agreement,  the  Court  compelled 
the  defendant's  attorney  to  produce  the  other  part,  though  not  held  on  any 
trust  for  the  plaintiff—JVea/^  v.  Stomd,  2  C.  &  J.  278. 

PREBEND  (Advowson  belonging  to). 

Where  the  church  becomes  vacant  during  the  life  of  a  prebendary,  but  he 
dies  without  presenting,  the  presentation  belongs  to  his  personal  represen- 
tative :  Held  by  six  judges  out  of  eight  who  delivered  their  opinions  in  the 
House  of  Lords.  (S.  C.  3  Bing.  223;  7  B.  &  C.  113.)>'AftreAoii5e  v. 
BemMy  8  Bing.  490. 

PROCESS  {ac  etiam). 

An  ac  etiam  omitting  the  words  "  on  promises"  is  nugatory.  It  seems  that 
in  such  a  case  the  Court  would  not  reduce  a  recognizance  given  under 
arrest  for  a  greater  sum  than  £40  to  that  sum. — Anorofmous,  D.  P.  R.  155. 

2«  {Mittaka  in.)  A  quo  minus  was  directed  to  the  sheriff  of  London,  and 
the  notice  directed  the  party  to  appear  on  the  11th  of  January,  1831,  then 
past:  Held  not  sufficient  ground  for  setting  it  aside,  and  that  the  copy 
aerved  need  not  contain  the  signature  of  the  clerk  of  the  pleas. — CAitfer- 

'  tuck  V.  Wiseman,  2  C.  &  J.  213. 

3.  (Return.)  Where  a  party  sues  out  2kfi,fa.  first,  a  ca,  so.  cannot  issue  till 
after  the  return  of  ihe  fi.  fa,  to  the  Court.  The  indorsement  by  tlie  sheriff 
of  what  he  had  done,  and  sending  it  to  the  plaintifi)  is  not  a  retum< 
— Zawef  V.  Codrtngtouy  D.  P.  R.  30. 

PRISONER. 

1.  {Discharge,)  A  defendant  is  entitled  to  his  discharge  under  48  Geb,  3| 
c.  123,  after  being  twelve  months  in  prison  for  the  nominal  damages  in 
ejectment  under  £20,  although  the  property  recovered  be  of  great  valuer 
^Uoe  V. ,  D.  P.  R.  694 
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G«a  3,  c.  1Z3,  though  he  had  refused  to  ie&vex  his  ^ohodtilf  imdar  ^e 
liPTda'  Act — ilay.  WkUe,  D,  P.  R.  66. 

3.  (IH$iMrge,)  Ad^lmdMithiidgiTeiift  wiimotof  «^omty  &riiioietfa«^ 
iS20,  though  the  origmal  debt  was  less :  Held  not  Mititltd  to  his  duiobilge 
under  48  Geo.  3.  o.  123,    (6  Moore>  2S7. )^White's  (^a^  P.  P,  E.  ^9. 

4.  (Diuhm^^)  A  prisoner  in  custody  under  «n  »tt«ehnienl  for  non-pay- 
ment of  costs  under  iS20,  is  not  entitled  to  his  disoharge  wiAin  48  Qoo.  3, 
c.  123. — Doe  d€m^  Upton  v.  Benson,  D.  P%IL  15. 

5.  (i>ue^g«.)    Under  48  Geo^  3,  o.  1^  a  nan  who  was  ivq^risonad  on 

the  26th  November  would  be  entitled  to  his  discharge  on  tb9  25ih  of  the 
November  foUowing.-^-^iioT^mottf,  D.  P.  R.  150. 

PROMISSORY  NOTE. 

1.  (Consideration.)  The  notes  in  question  had  been  obtained  by  throats  of 
opposing  the  maker's  (an  insolvent's)  discharge.  One  of  them  heiqg  m  tha 
hands  of  an  indorsee,  and  the  maker  havii^  been  arrastod  on  it,  the  Court 
cancelled  the  bail-bond,  but  refused  to  compel  the  other  notes  to  be  deli- 
vered up,  though  in  the  hand  of  the  original  payee,  an  attorney,  he  hold- 
ing them  as  a  private  creditor. — Kay  v.  Masters,  D.  P.  R,  86, 

2.  (What  is.)  Assumpsit  on  the  followmg  insinunelit:  "  On  demand  we 
promise  to  pay  Mr.  G.  C.  or  order,  ^200,  for  valuQ  received  in  stock  of  ale, 
&c.  this  being  intended  to  stand  against  me,  the  undersigned  Mary  P.,  as 
a  set  off  for  that  sum  left  me  in  my  father's  will  above  my  sister  Ann's 
share."  Signed  by  Mary  P.  and  her  husband,  the  defendant.  It  appeared 
that  this  note  wa^  given  at  the  request  of  G.  C,  the  father  of  Mary  P.  and 
the  plaintiff  in  the  cause,  to  save  him  the  trouble  of  altering  his  will;  but 
the  relationship  was  not  alleged  in  the  declaration :  Held,  that  this  not  be- 
ing a  note  payable  at  all  events,  the  plaintiff  was  not  entitled  to  recover. 
(2  Camp.  205;  4CaQip.l27;  4  M.  &  S.  25.>^CJM»  v.  P^rcttMi^  2B. 
k  Adol.  660. 

ROYAL  GRANT. 

.fames  I.  granted  to  R.  T.,  his  heirs  and  assigns,  a  town,  manor,  and  hundred, 
with  appurtenances,  and  also  free  warren  in  all  their  demesne  lands  in  &e 
same,  and  in  all  other  lands  and  woods  being  in  the  same  hundred :  H^, 
that  the  te^m  demesne  lands  meant  the  lands  of  the  manor  which  the  lord 
held  in  his  own  lands,  and  that  the  words  alker  kmd$  meanl  tha  bnda  oilier 
than  demesne  of  R.  T. ;  that  the  grant,  therefore*  did  not  extend  over  the 
crown  lands  within  the  hundred.-^ 2^  Ait,  Gen,  v.  Farsom,,  2  C,  &  J.  279. 

SCIRE  FACIAS. 

1.  A  sci.  fa,  should  lie  four  juridical  days  in  the  i^eriff*s  office. — Frtaery, 
Miller,  D.  B.  R.  141. 

2.  In  proceedings  by  set.  fa.  Simday  is  not  to  he  te^tmed^^^ Anonymous, 
D.  P.  R,  143. 

SET-OFF. 

(Costs.)    The  trial  of  an  ejectment  cause  having  baeu  put  off  at  the  i 
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of  Ae  defendant,  upon  hk  undertakings  to  pay  tlie  eoets  of  tlie  day :  *Held 
that  Ae  inteiloeatory  co«t»  lo  due  to  the  lessor  of  the  |4aintifr  might  be 
set  off  againit  the  costs  on  the  Yerdidt,  which  was  given  for  die  defendant 
Doe  dem.  Carter^  8  Bing.  330« 

SETTLEMENT. 

(Rentmg,)  The  pauper  came  to  reside  on  a  tenement  exceeding  the  yearly 
value  of  i£10  on  the  Ist  November,  1813.  The  bargain  with  the  owner 
was,  tihat  he  should  five  a  month  in  it  for  nothing  on  trial,  and  that  if  on 
that  trial  he  liked  it,  he  should  take  it  at  Martinmas,  at  the  yeaily  rent  of 
if  14.  The  pauper  resided  in  it  during  the  month,  then  took  it  on  the 
above  terms  for  a  year,  and  resided  on  it  another  month,  when  he  left  the 
parish :  Held,  that  the  first  coming  was  a  "  coming  to  settle*'  within  13 
k  14  Car.  2,  c.  13,  and  that**  the  pauper  having  resided  more  than  forty 
days^  gained  a  settlement.  (1  B.  &  C.  531 ;  1  B.  fr  A.  473;  15  East, 
5^7.)— 7%e  King  v.  If^hitMU  afHehham,  2  B.  &  Adol.  620. 

SHERIFF. 

1.  (Attachment /or  not  bringing  in  the  boAf,)  The  sheriff  was  served  with  a 
rule  to  return  the  writ  on  the  21  st  November.  He  made  his  return  as  of 
Michaelmas  term.  On  the  30th  November,  the  plaintiff  took  out  a  rule 
for  the  sheriff  to  bring  in  the  body,  which  was  dated  as  of  the  last  day  of 
Michaelmas  term,  and  served  on  the  3d  December.    The  Court  said  that 

.  an  attachment  against  &e  sheriff  for  not  bringing  in  the  body  might  be 
taken  cumperiado* — Haywood  v.  Jackson^  2  C.  ft  J.  208. 

2.  (CaiCt«— -PoundSo^e.)  The  sheriff  is  not  entitled  to  his  costs  under  1  ft  2 
W.  4,  e.  58,  s.  6;  and  the  Court  required  him  to  pay  the  proceeds  of  the 
seizure  in  a  disputed  case  into  Court,  saying,  that  his  right  to  the  pound- 
age  would  depend  on  the  retait^^Barker  v.  Dynes,  D.  P.  R.  169. 

3.  (  Execution  where  rent  due, — Landlord  and  tenant,)  After  notice  that  a 
year's  rent  is  due,  which  the  goods  are  not  sufficient  to  cover,  the  sheriff 
cannot  sell,  uid  the  Court  refused  to  stay  proceedings  against  a  sheriff, 
who  had  sold  under  such  dreumstances,  <«  his  paying  over  the  proceeds. 
-—Forster  v.  HiUon,  D.  P.  R-  35. 

4.  {h^stmctiions  to.)  The  shttiff  is  not  bound  to  do  any  thing  upon  a  writ, 
unless  the  defendtot's  j^aee  of  abode  smd  addition  be  properly  described 
€n  it,  although  he  made  no  objection  when  it  was  delivered  to  him. — 
Kenriek  v,  Ifamuyy  D.  P.  R.  58. 

5.  {Interest.)  Serviceable  process  in  a  cause,  to  whidi  the  sheriff  is  party, 
may  be  directed  to  him.— TAe  Mayor,  ifc.  of  Kingtton'UpenrHull  v.  Bvibh, 
D.P.  R.  151. 

6.  {Where  liable  for  acts  of  officer,)  In  an  action  against  sheriff  for  extortion, 
evidence  was  given  that  writs  generally  came  into  the  under-sheriff's 
ofliee  with  the  name  of  the  officer  who  was  wi^ed  to  execute  it  indorsed,  and 
that  the  officer  indorsed  was  generally  adopted,  and  that  if  the  writ  canle 
without  such  indorsement,  it  was  indorsed  there :  Held,  that  the  indorse- 

.  mmt  of  a  writ  yivs  prima  fack  evidence  to  connect  the  sheriff  with  th^ 
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ment,  as  the  sumvor  should  appoint  The  wife  died  without  j<MalBg  Ia 
any  appoinitnent.  A»,  oonccitiQg  himself  to  Im  tenaat  in  tail,  levied  a 
fiaie  with  ptodamatioiM  to  dw  uat  of  himadf  in  fet,  and  oftenrwds  nado  a 
will  in  exeeutaon  of  hii  pover :  Held,  that  the  power  was  destroyed  by  the 
fine. 
Semble,  that  every  power  reserved  hy  a  grantor  may  be  rdeased  or  extin* 
guishedy  although  he  reserves  no  interest  in  the  estate;  (Bird  v.  Christo- 
pher.  Styles,  389) ;  and  that  every  grantee  for  life,  with  a  power  in  gross, 
may  in  like  manner  release  or  exlmguish.— If£s^  v.  Bemey,  Bkkity  v. 
Gnest,  R.  &  M.  431--440. 

3.  (Leasing,)  Devisees  in  trust  to  pay  annuities,  and  subject  thereto  to  per- 
mit A.,  and  after  him  his  wife^  to  t^e  the  profits  for  life,  and,  after  the 
decease  of  the  survivor,  for  their  children,  has  power  to  make  a  lease  for 
ten  years — Naylor  v.  Amittf  R.  &  M.  501. 

4.  (ExecuUaru)  A  will  plainly  refariag  to  and  comprising  the  eufajeot  of  a 
power,  although  not  stated  to  be  in  execution  of  it,  wHl  pass  the  eetatea.*— 
Hunloahe  v.  GeU,  R.  &  M.  51S. 

5.  (CreaftoR.)  tn  a  partnership  between  A.  &  B.  it  was  stipulated,  that  in 
the  event  of  A.'s  dying  before  the  expiration  of  the  term,  h!s  interest 
should  go  to  such  person  as  he  t>Aiould  by  will  name  and  appoint,  and,  in 
de&ult  of  such  appointment,  to  his  wi^  or,  in  case  of  her  death,  to  his  chil- 
dren equally.  A.  by  will,  not  in  any  way  referring  to  the  power,  gave 
<*  all  bis  estate  and  eflMs*'  to  one  of  his  (Mdren.  He  survived  his  wife, 
and  died  leaving  three  children :  Held,  that  notwltiistanding  the  woids 
**  name  and  appoint,"  there  was  no  intention  to  create  a  power  in  its 
technical  sense,  and  to  limit  the  testator's  power  of  disposition,  but  that  his 
interest  in  the  partnership  passed  under  the  words  in  the  will.— f*onf<m  v. 
Dunn,  R.  &  M.  402. 

PRACTICE. 

1.  {AmeMng.)  An  order  to  aaanid)  obtained  in  violation  of  the  13th  order, 
is  a  mere  nullity,  and  it  is  unnecessaiy  to  move  to  discfaaige  it. — De  Gemve 
V.  Htmum,  R.  &  M.  494. 

2.  {Notke.)  If  a  notioe  of  motion  is  given  ibr  too  early  a  day,  the  de^M^  is 
not  cured  by  the  motbn  being  deferred  until  after  the  day  on  wfaidi  it 
might  have  been  regularly  made.^5.  C 

3.  {Motion.)  If  a  motion,  after  having  been  refused  with  costs  in  the  Court 
below,  be  renewed  before  the  Lord  Chancellor  upon  new  facts,  it  is  sub- 
stantially an  original  motion,  and  may  be  granted  with  costs.^— fn  the 
matter  of  Joseph  and  Webster,  R.  &  M.  498. 

4.  {AwattL)  The  Court  of  Qianceiy  has  jurisdiction  in  awards  under  the 
9  &  10  W.  3,  0.  15 S.  C. 

5.  (WUness)  Quare,  whether  the  Court  will,  under  special  eircnm&tances, 
^rect  witnesses  examined  in  the  cause  to  be  examined  to  the  same  points 
before  the  Master?  (Smith  v.  Graham,  2  Swans.  264.)— JBaHc  v.  PtcAtw, 
R.  &  M.  549. 
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6.  (CMifan^.)  An  ^x  parte  ovAer  «f  conrn^tment  f«r  e(mtem|it  9b  imI  irre- 
gfidftr  l«c*»e  gitarted  akMilatdy  in  iSht  fimst  iiiitenee,  aKhougll  liit  pcJHon 
guilty  of  the  contempt  is  not  A  party  to  the  eMtte. — Eip.  Cbrfo,  R.  ft  M. 
963. 

7.  (tyteef  of  eokrf.)  Wlkere  Ml  acttolki  ii  hMUgkt  ngtStult  am  offieer  «€  the 
CoHit  fer  micKSQiidiict  in  the  ^J^Stdiarge  of  llis  duly,  it  %ill  inteif^  to  pro- 
tect nni.    ^¥¥o^vd  v-.  LttWiience,  1  J.  A  W .  05^.) — iSL  t7* 

8.  (TfJfAess.)  Leave  given  l)efete  publieation  to  e^aYnine  a  tdtness  (^o 
had  been  examined  and  cross-examined)  as  to  drcumstanci^s  brought  to 
his  TecdQection  after  his  examination  in  ct^ef. — Cocketell  v.  Cholm^ley, 
Sim.  313. 

9.  (Amendment.)  A  mhpema  wtts  pMyed  Agfthnt  a  defttidant  when  he 
should  come  within  the  jurisdiction.  The  defendants  who  appeared,  put  m 
their  answers^  4md  some  months  afterwards  the  plaintiff  obtained  an  order 
to  amend.  l%e  otder  was  dischai^ged  with  costs,  the  defendant|  who  was 
out  of  the  juiMictMn,  net  being  in  fiict  a  party  to  the  mit. — King  of 
Spam  v.  IMlett,  Sim.  338. 

10.  (Orderg  for  time.)  Where  a  defendant,  having  taken  out  three  orders 
for  time  to  answer,  then  put  in  a  plea,  the  Court,  upon  overruling  the  plea, 
reftised  to  allow  him  any  further  time  to  answer. — Mackworth  v.  Marshall, 
Sim.  368. 

11»  (Ditmming  hiH.)  Where  upon  a  motion  to  dismiss  a  bill  for  want  of 
prosecution,  the  delay  was  satisfactorily  accounted  for,  the  Court  refined 
to  make  any  order. — Vent  v.  Pacey,  Sim.  382. 

12.  {Dismissing  bUL)  The  answer  was  iSled  on  the  30th  of  November, 
1829.  On  the  17th  of  February,  1830,  the  defendant  gave  notice  td  dis- 
miss; and  two  days  after  the  plaintiff  obtained  an  oider  to  amend :  Held, 
that  akhoi^h  the  plaintiff  was  at  liberty  to  move  to  amend  after  the  two 
mon As  had  e^qpired,  and  before  the  six  weeks  had  expired,  yet  it  did  not 
prevent  the  defendant  from  moving  to  dismiss  the  bill.—^i^^  v.  Swin- 
feu,  Sim.  384. 

IS.  {dmejuHmg  tiS*)  The  amendflMnt  of  a  bill  under  leave  on  the  allow- 
ance of  a  demurrer,  is  not  reckoned  for  the  purposes  of  the  13di  ohther. 
(Spencer  v.  Bryan,  9  Ves.  231.)-— Pesheller  v.  Hammett,  Sim.  380. 

14.  (Title.)  Where,  upon  a  question  of  title,  the  Master  was  satisfied  with 
the  evidence  produced,  but  upon  an  exception  to  his  report^  the  Court  dif- 
f^ed  f^m  him,  li  was,  u^n  the  suggestion  of  the  vendor's  counsel  tliat 
further  evidence  could  be  obtained,  referred  back  to  the  Master  to  review 
his  repoft. — Andreto  v.  Andrew,  Sim.  390. 

15.  (Titk*) — Upon  the  allowance  of  exeepdoliB  to  a  report  in  &vcw  of  a 
tide,  the  Court  will,  on  the  application  <^the  vendor,  refer  it  baek  to  the 
Master  to  review  his  report,  in  order  that  evidence  to  remove  the  objeto- 
tion  may  be  produced. — Egerttm  v.  Jonest  Sim.  393. 

16.  (Prodfiction  of  documents.)  The  Court  will  not  order  a  defendant  b 
produce  letters  which  passed  between  him  and  his  solicitor  in  the  progress 

q2 


228  Digest  of  Cases. 

of  the  cause,  or  unth  reference  to  it  previously  to  its  being  instituted,  or 
which  contain  legal  advice.    (Preston  v.  Carr,  1  Y.  &  J.  175 ;  Newton  v. 
.  Beresford,  Y.  377.) --Garland  v.  Scott,  Sim.  396. 

17.  (Exception.)  The  Master  reported  that  a  bond  was  voluntary.  The 
report  was  excepted  to  oh  the  ground  that  he  ought  to  have  declared  it 
was  partly  voluntary,  and  partly  for  valuable  consideration.  At  the  ar- 
gument the  party  excepting  offered  to  withdraw  the  exception,  and  have 
the  bond  considered  as  voluntary;  but  the  Master  of  the  Rolls  considered 
the  party  bound  by  his  exception  to  support  die  bond  as  partly  for  valuable 
consideration,  and  refiised  to  allow  the  withdrawal. — JNichol  v.  Vattghmif 
D.  &  C.  424. 

And  see  Creditor's  Suit. — Maintenance. 

PUBLIC  OFFICER. 

Qiuere,  whether  the  salary  of  on  asssistant  parliamentary  counsel  is  assign- 
able? The  Court  refused  to  appoint  a  receiver  of  the  salary  before  the 
hearing.     (2  Sim.  560.)— Cooper  v.  Reilly,  R.  &  M;  660. 

RECEIVER. 

In  a  suit  for  the  specific  performance  of  a  contract  for  the  sale  of  an  estate 
in  the  West  Indies,  upon  which  the  purchaser  had  entered,  a  motion  for 
a  receiver  was  refused,  on  the  ground  that  the  principal  defendant  (the 
purchaser,)  who  resided  in  the  West  Indies,  had  no  notice  and  had  never 
been  served  with  process.  (Tanfield  v.  Irvine,  2  Russ,  149.)— S/rcrf/on  v. 
Davidson,  R.  &  M.  484. 

REFORMING  INSTRUMENT.— See  Power,  1, 

RETAINER,— See  Legacy. 

SOLICITOR  AND  CLIENT. 

A  solicitor,  who  purchases  from  his  client,  is  bound  to  prove  thai  he  has  paid 
that  price  for  the  property,  which,  in  the  exercise  of  his  professional  duty, 
he  would  have  advised  his  client  to  accept  from  a  third  person ;  and  where 
this  was  not  shown  to  have  been  the  case,  a  bill  filed  to  set  aside  a  pur- 
chase, though  dismissed  on  the  ground  of  delay,  was  dismissed  without 
costs. — Champion  v.  Rigby,  R.  &  M.  539. 

And  see  Practice,  16. 

SPECIFIC  PERFORMANCE. 

1.  A  person  having  a  clear  right  to  iS12  for  rent,  and  claiming  a  title  to  the 
land,  was  induced,  by  the  representation  of  two  professional  persons  that 
he  had  no  claim  for  either  the  land  or  rent,  to  give  up  both  for  £1 0.  On 
a  bill  for  specific  performance,  he  stated  the  £10  was,  paid  for  rent,  and 
denied  the  agreement:  Held,  that  the  agreement,  though  proved,  could 
not  be  enforced :  and  that  although  a  defendant  cannot  avail  himself  of  a 
defence  appearing  only  from  his  evidence,  and  not  stated  in  his  answer, 
yet  that  if  it  appear  upon  the  plaintiff's  own  case  that  he  is  not  entitled  to 
the  relief  prayed,  the  Court  will  not  assist  him, — Stanley  v.  fiobinson, 
R.  &  M.  527. 
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2.  A.y  a  shareholder  in  a  theatre  entered  into  an  agreement  with  B.,  C,  and 
•  D.y  three  other  shareholden,  hy  which  the  theatre  was  to  be  leased  to 
them  at  a  certain  rent.  He  subsequently  filed  a  bill  against  them  for  spe- 
cific performance,  on  which  they  proved  that  another  agreement,  of  which 
they  had  no  notice,  had  been  entered  into  some  years  before  between  A. 
and  other  parties,  his  then  co-shareholders  in  the  theatre;  and  that  the 
earlier  agreement  contained  conditions  incompatible  witli  the  performance 
of  that  into  which  they  had  entered ;  they  also  proved  that  two  transac- 
tions with  regard  to  the  letting  of  boxes  had  not  been  truly  represented  to 
them.  The  Vice-Chancellor  held,  that  as  the  theatre  had  in  substance 
the  benefit  represented  to  accrue  firom  these  lettings,  the  misrepresentation 
as  to  mere  form  was  no  bar  to  A.'s  daim  for  a  specific  performance.  This 
decision  was  reversed  by  the  Lord  Chancellor,  whose  judgment  was 
affirmed  upon  appeal. — Harris  v.  KemblCf  D.  &  C.  463. 

TENANT  IN  TAIL. 

Devise  to  A.  for  life,  then  to  B.  for  life,  then  to  the  sons  of  B.  in  tail  male. 
During  the  tenancy  of  A.,  a  bill  was  filed  by  a  creditor  of  the  testator  for 
a  sale  of  part  of  the  estates.  No  inquiry  into  the  incumbrances  affecting 
the  estates  was  directed ;  and  the  trustees  for  the  tenants  in  tail  were  not 
made  parties  to  the  suit.  The  lands  were  sold,  and  a  conveyance  executed 
by  the  ofiScer  of  tiie  Court,  and  by  A.,  and  subsequently  (though  not  tUl 
after  a  compromise  had  been  effected)  by  B.,  and  the  residue  of  the  pur- 
chase  money  was  ordered  to  be  invested  for  the  benefit  of  A. :  Held,  that 
they  were  not  proper  parties ;  that  there  ought  to  have  been  an  account  of 
incumbrances,  and  that  the  surplus  ought  not  to  have  been  paid  over; 
that  the  whole  transaction  was  properly  set  aside  after  the  death  of  the 
two  tenants  for  life,  and  at  the  suit  of  the  first  surviving  tenant  in  tail ; 
and  that  the  accounts  were  properly  directed  to  be  taken  fi^)m  the  death  of 
second  tenant  for  life.— 'Mu/Ztfu  v.  Townsend,  D.  &  C.  430. 

TITHES. 

1.  (Prescription.)  Where  lands  have  never  paid  tithes  since  the  dissolution, 
if,  consistently  witli  the  evidence  in  the  cause,  it  is  possible  that  a  discharge 
could  have  had  a  legal  origin,  the  Court  will  confirm  it.  (Monck  v.  Hus- 
kisson,  1  Sim.  2S0.)— -Humphreys  v.  Wagstaf,  R.  &  M.  529. 

2.  {Presumption.)  A  portioner,  entitled  to  tithe  of  hay,  is  not  necessarily  en-* 
titled  to  tithe  of  clover  and  grass  ctit  green. — Lewis  ^.  Bridgman,  Sim. 
316. 

3.  {Terrier.)  A  terrier  signed  by  the  churchwardens  only  is  admissible 
evidence  to  show  that,  generally  speaking,  the  vicar  is  entitled  to  the  small 
tithes.— -iS.  C. 

4.  {Issue.)  Where  an  occupier  put  in  a  plea  to  a  bill  by  a  portioner,  the 
latter  was  held  not  to  be  entitled  to  an  issue. — S.  C 

TRUSTEE. 

Under  a  marriage  settlement,  the  interest  of  the  trust  fimd  was  to  be  paid  to 
the  wife  during  life  for  her  separate  use,  without  power  of  anticipation, 
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and  alitor  her  death,  W  her  husband  for  life,  with  remaiitdier  to  the  cfad- 
dren  of  liie  mavrii^ ;  and  a  power  was  given  to  the  tmstees,  with  the 
written  consenl  of  the  wife,  to  lend  the  trust  money  to  the  husband  upon 
the  securitjp  (rf  Im  hood.  The  trustees  advaneed  the  money  to  the  hus- 
band without  taking  any  bond  from  him,  and  he  afterwards  became  hank- 
nqpt»  H^  thai  the  trustees  must  rephoe  the  trast  ftmd,  and  if  the  hus- 
band surviTed  the  wife,  they  would  be  entitled  to  his  1%  hifterest  (Un- 
derwood v.  Stevois,  1  M.  719;  Ryder  t.  BikkegUm,  S  Sim.  B^,y^€ocker 
V.  Qua^le,  R.  ft  M.  535. 

UNDUE  INFLUENCE. 

M.>  a  barrister,  becoming  acquainted  with  a  widow  possessed  of  some  pro- 
perty of  her  own,  and  haviag  large  expectations  from  an  aunt,  acquires 
her  confidence,  engages  in  the  management  of  her  afiairs,  and  persuades 
her  to  give  Mm  a  deed  of  gift  of  a  third  of  the  aunt's  property.  When 
that  property  comes  into  possession,  he  persuades  her  t»  transfer  ese-holf 
of  it  fer  himse^  and  aJba  the  oA^  half  to  be  managed  by  him  on  her  ae- 
couBt.  He  makes  nmnrepresealatiotte  te  her  about  her  son,  and  as  to  other 
matters,  and  prevails  v^foa,  her  toexeeule  arelease  tohimk  She  aft  length 
calls  for  an  account^  offering  him  a  Ibll  dischaige  if  he  wedd  pay  her 
the  two-thads  of  her  property,  calculated  by  her  at  i(21,000,  bni.  which  he 
reftises  to  do  or  to  give  an  account:  Held,  that  the  deed  of  gift  and  release 
having  been^  obtamed  1^  undue  kfiuenee  and  imposition,  shouM  be  set 
aside,  and  M.  be  (»dered  to  refhnd  what  should  be  feimd  due  upon  taking 
the  aceounts. — MaeaUie  v.  Jftcney,  D.  9s  A.  440. 

WILL. 

h  (Power,)  A  testatrix  being  entitled,  under  the  residuary  clause  in  her 
brother's  will',  to  iS7000  bank  stock,  with  power  to  appoint  the  same, 
by  her  will  appointed  all  such  monies  as  then  constituted  the  residue  of 
her  brother's  estate,  consisting  of  £7000  bank  stock,  to  certain  persons. 
Subsequently  to  the  brother's  death,  and  shortly  before  the  date  of  the 
will  of  the  testatrix^  the  £7000  had  been  incceased  by  an  act  of  parliament 
(56  Geo.  3,  c.  96,)  to  jg8750:  Held,  that  the  £^760  passed,  the  testatrix 
having  evidently  intended  to  dispose  of  all  the  residuary  property  of  her 
brother.  (MUner  v.  MUmr,  I  Ves.  sen.  l07,y^Matheum  v.  Memle, 
R.  &  M.  397. 

2.  (Survivor^.),  A  testator  gave  one-third  of  his  estate  to  his  daughter  for 
life,  with  remainder  to  her  children  equally,  and  the  respective  heirs  of  their 
bodies,  and  in  case  any  of  the  children  should  die  without  issue,  their  shares 
should  go  to  the  survivors  or  survivor,  and  others  or  other  qf  them,  and  the 
respective  heirs  of  the  bodies  of  such  survivors  or  survivor,  and  others  or 
other  of  them.  He  gave  the  other  tii^o-thirds  in  the  same  way  to  his 
daughters  B.  and  C.  and  their  children;  and  then  dhreeted,  that  if  one  or 
more  of  his  daughters  should-  die  without  such  issue,  their  shares  should 
go  to  the  survivors  or  survivor  for  life,  with  remainder  to  the  childiien  of  the 
bodies  of  the  survivors  or  survivor  <ii  them,  (per  stripes  and.  not|^er  capita:) 
and  in  case  any  of  such  cliildEen  should  die  without  issue  of  their  bodies, 
their  shares  should  go  to  the  survivors  or  survivor,  and  others  or  other  of  them 
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equaBf 9  and  tibe  Mit  of  dl«  bodm  of  well  twvivert  ar  survkfOTf  and 
^iken  0r  oiker  &f  themf  and  in  defiuilt  of  nieh  mm»  to  D.  and  E.    R 
died lettvingddMieii^  and  C.  ^ed  wititioal  iasoe:  H^  thai  flnrngik  "aur- 
irmm'*  aometimea  aii%ht  be  coaalnied  tomean  '^otJien,**  is  order  to  eflfeetu- 
ale  tkemtentioii  ef  a  testator,  no  sn^  miention  could  be  impiited  in  tius 
eoB^  and  that  Ac  children  of  a  deceased  dai^;fater  eoold  no^  aa  toher 
ifaiid  share,  stand  in  the  place  of  their  parent,  so  that  A.  was  entitled  for 
ttretothedhareefCytotheesdnrion^&'adiiUren.    ( Wihnot  v.  Wil- 
SMt,  g  Yea.  10;  Dundmm  t.  JMAv,  14  Yea.  578;  Cromder  v.  Si$tie, 
3RiMk  222.)^CrakJuHl  ▼.  WmUrtmh  It  &  M.  407. 
3.  (PeiMT  (^  Stde.)    A  testator  devised  a  iuna  to  bia  two  sons,  wfth  per- 
mission to  dispose  of  it  to  A.  if  they  should  think  proper;  and  if  it  should 
not  be  sold,  he  devised  the  same,  after  the  decease  of  either  of  his  sons,  to 
the  survivori  and  after  the  decease  of  both,  to  be  sold  by  auction,  and  the 
puxehase-money  to  be  equally  ahaxed  between  their  duldran:  Held,  that 
the  words  of  the  will  imported  an  abfohite  pow^  of  sale,  and  that  the 
brothen  consequently  could  give  an  efficient  disehaiye  te  the  pwchase- 
money :  that  they  were  joint  tenants  fi>r  life  of  the  puxchase-money  with 
benefit  of  survivcffship;  with  remainders  over,  aoeerding  to  the  provisions 
of  the  will,  in  case  the  estate  was  not  sold. — (Sowarsby  v.  Lacy,  4  Mad. 
l42,)^Breedon  ▼.  Breedaoy  R.  &  M.  413. 

4.  {Ahtohtte  interest.)  A  testator  bequeathed  iS2000  to  A.,  subject  to  a  life 
interest  in  two  other  persons;  and  added  words  conferring  a  power  of 
disposition  in  A.  during  the  continuance  of  the  prior  life  interests :  Held, 
that  aa  A.  under  the  first  words  took  an  absolute  interest,  which  subse- 
quent words  were  evidently  intended  to  enlarge,  he  was  not  thereby  pre- 
cluded from  assigning  his  legacy  by  deed  tWer  viooi  executed  while  the 
two  other  persona  were  still  alive.  (Hales  v.  Margesom,  3  Yes.  299 ; 
Hixon  V.  Oliver,  13  Yes.  108.)-- Com6er  v.  Graham^  R.  &  M.  45a 

5.  {Exoneration,)  A  testator  devised  lands  to  A.  in  fee,  and  reciting  that  he 
had  executed  a  bond  for  the  payment  of  an  annuity,  he  charged  (he  lands 
60  devised,  and  also  A.,  his  heirs,  executors,  administrators,  and  assigns, 
with  the  payment  of  it.  He  also  gave  several  pecuniary  legacies  and  the 
residue  of  his  personal  estate  to  A.  and  B. :  Held,  that  the  annuity  was 
charged  upon  the  real  estate,  and  upon  A.  personally,  in  exoneration  of  the 
personal  estate.  (Browne  ▼.  Groomridge,  4  Mad.  495.) —  WeWy  v.  Jiock- 
ekffe,  R.  ft  M.  571. 

6.  {Legacy  duty.)  A  testator  gave  an  annuity  of  £300,  free  from  all  taxes 
and  stamp  duties,  to  A.  and  B.  for  their  joint  lives,  and  to  the  survivor  for 
life,  and  after  the  death  of  the  survivor  to  C.  By  a  codicil  he  revoked  the 
annuity  of  £300,  and  gave  to  A.  and  B.  a  clear  annuity  of  £100  each, 
with  benefit  of  survivorship :  Held,  that  the  latter  gift  was  complete  in 
itself  distinct  from  the  former,  and  therefore  liable  to  the  legacy  duty. — 
Buf'nws  T.  Cottrttly  Sim.  375. 

7.  {Residue.)  A  testator,  after  directing  his  real  and  personal  estate  to  be 
converted  into  money  and  invested,  bequeathed  the  interest,  dividends,  and 
produce  of  the  whole  of  his  real  estate,  and  of  the  residue  of  his  persona 
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estate,  to  A.  for  life,  and  afler  her  decease,  one  moieiy  of  (be  interest  of  ihe 
residue  of  his  personal  estate  an^  effects  to  B.,  and  the  other  moiety  to.C. 
for  life,  and  after  her  decease  the  whole  of  the  principal  of  such  moieties,  or 
the  whole  residue  of  his  estate  whatsoever  and  wheresoever  to  B. :  Hdd, 
that  the  moiety  given  to  C.  included  the  real  estate,  which  formed  one 
mixed  fund  with  the  residue  of  the  personalty.-— -Byam  v.  Muntouy  R.  & 
M.  503. 

8.  (Estate  for  life,)  A  testator  gave  "  two  houses  in  St.  JohnVlahe,  and 
the. other  in  Toggwell- court,  to  his  wife  for  life,  and  after  her  decease,  that 
in  St.  John's-lane  to  A.,  and  the  other  between  B.  and  C.  to  be  equally 
divided:"  Held,  that  A.  did  not  take  a  fee-simple  under  the  wHL'-^Esdaile 
V.  Gall,  R.  &  M.  540. 

9.  ( Vesting,)  A  testator  devised  all  his  real  estate,  subject  to  his  daugh- 
tet's  life  interest,  to  all  the  younger  children  of  his  daughter  as  tenants  in 
common,  with  a  devise  over  in  case  his  daughter  should  die  leaving  no 
issue,  or  the  children  should  die  under  twenty-one,  or  be  married  without 
consent :  Held,  that  the  gift  extended  to  ^e  children  of  the  daughter  by 
a  second  husband.  (Barrington  v.  Tristram,  6  Ves.  344) :  that  the  chil- 
dren did  not  take  vested  interest  until  twenty-one.— Crt^cAe^^  v.  Tun^nton, 
R.  &M.  541. 

10.  (Construction,)  A  testatrix  gave  the  interest  of  certain  stock  equaUy 
between  A.  and  B.,  and  in  case  of  the  death  of  either  of  them,  the  whole 
interest  to' the  survivor  of  them,  with  a  gift  over  of  the  principal  and  in- 
terest to^C.  and  D.  if  they  should  survive  A.  and  B.,  and  if  they  should 
not,  to  E.:  Held,  that  B.,  who  survived  A.,  took  only  a  life  interest — 
TiUon  V.  Jones,  R.  &  M.  553. 

11.  (Remoteness.)  An  estate  at  C.  was  settled  on  A.  for  life,  remainder  to 
his  first  and  other  sons  in  tail  male,  remainder  to  A.  in  fee.  A.  devised 
as  follows :  **  As  to  the  reversion  and  inheritance  of  the  freehold  estate  at 
C,  purchased  by  me  in  pursuance  of  my  marriage  articles,  bearing  date, 
&c.,  in  case  of  failure  of  issue  of  my  body  by  my  said  wife,  I  give  and  de- 
vise the  same,"  &c.  He  then  limited  the  estate  to  his  brothers  in  succes- 
sion, and  to  their  respective  first  and  other  sons  in  tail  male :  Held,  that 
the  devise  was  good. — Egerton  v.  Jones,.  Sim.  409. 

1 2.  (Construction.)  A  testator  having  one  nephew,  one  niece,  and  eight 
great  nephews  and  nieces  living  at  his  death,  gave  one  tenth  of  his.residue 
to  his  nephew,  another  to  his  niece,  and  the  remainder  to  trustees  in  trust 
for  their  children  at  twenty-one ;  and  he  empowered  his  trustees  to  apply 
all,  or  any  part,  of  their  respective  shares,  for  their  advancement :  Held, 
that  all  the  great  nephews  and  nieces  bom  before  the  period  of  division 
arrived,  namely,  when  the  eldest  attained  twenty-one,  were  entitled. — Tit- 
comb  v.  Butler,  Sim.  417. 

13.  (Construction,)  A  testator  gave  the  yearly  sum  of  2,000/.  sterling  to  his 
wife  for  her  life,  and  after  her  decease  to  his  trustees,  upon  the  same  trusts 
as  after  declared  concerning  the  yearly  sum  of  3,000/.  sterling.  He  then 
gave  to  his  trustees  the  yearly  sum  of  3000/.  sterling  to  issue  out  of  a  suffi- 
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cient  sum  of  stock  in  the  five  per  cents.,  to  be  invested  in  the  names  of  his 
trustees  for  that  purpose,  in  trust  for  his  daughter  for  life,  and,  after  her 
decease,  for  her  children.  The  trustees  invested  100,000/.  five  per  cents., 
to  answer  the  two  yearly  sums.  The  stock  was,  two  years  after  the  testar 
tor's  death,  converted  into  four  per  cents.,  whereby  the  dividends  became 
insuffident  to  pay  the  yearly  sums :  Held,  that  the  legatees  were  not  en- 
titled to  have  the  deficiency  made  good  out  of  the  residue.— £eni2a//  v. 
RusseU,  Sim.  424. 

14.  (West  India  Estate,)  A  testator,  resident  in  Jamaica,  devised  the  rents, 
iuues,  and  profits  of  certain  estates  there  to  A. :  Held,  that  the  estates  and 
the  slaves,  mules,  cattle,  and  machinery  thereon,  passed.— iSfeuxir^  v.  Gar- 
nettf  Sim.  398. 

15.  {Legacy,)  A  testator  bequeathed  to  his  grandchildren,  naming  them, 
the  sum  of  1,000/.,  payable  to  each  of  them  on  attaining  ,twent}'-one }  and, 
in  case  of  the  death  of  either  of  them  before  that  period,  to  be  divided 
amongst  the  survivors :  Held,  that  the  grandchildren  were  entitled  to  one 
sum  only  of  1,000/.  and  not  each  of  them  to  a  separate  legacy  to  that 
amount — S.  C 

16.  (Fee.)  Devise  of  "  one  moiety  of  the  rents,  issues,  and  profits  of  my 
estate,  named  I.,  in  the  parish  of  M.,  to  be  divided  equally  amongst  my 
grandchildren ;  the  other  moiety  of  the  rents,  issues,  and  profits  of  my  said 
estate  I  give  to  R.  and  his  heirs :"  Held,  that  the  grandchildren  take  the 
fee  as  tenants  in  common  in  a  moiety  of  the  estate. — S,  C. 

WITNESS. 

1.  {Refusing  to  produce  Ikeds,)-^On  a  commission  to  examine  witnesses, 
A.  was  served  with  a  subpcena  duces  tecum  to  produce  a  deed  in  his  pos* 
session,  and  which  was  to  be  proved  by  the  subscribing  witness ;  A.  and 
the  witness  attended,  but  the  former  refiised  to  produce  the  deed,  without 
assigning  a  sufiicient  reason  for  the  refiisal:  Ordered,  that  A.  should  at- 
tend and  produce  the  deed  at  his  own  expense ;  that  the  witness  should 
attend  at  his  expense,  and  that  he  should  pay  all  costs  consequent  to  his 
refusal.  (Brassington.  v.  Brassington,  1  S.  &  S.  455.) — Bradshaw  v. 
BradsbaWf  Sim.  285, 

2.  {Competenq/,)  In  equity,  an  objection  t(^  the  competency  of  a  witness, 
though  apparent  upon  the  record,  is  not  waived  by  cross-examination. 
(Moorhouse  v.  De  Passon,  19  Yes.  433.)— JEfarrison  v.  Courtland,  R.  & 
M.  428. 
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[Deacon  and  Chitty,  Part  I.]  ^ 
[The  cases  omitted  m  this.  Digest  will  b«  foimd  in  the  last  Nunber  •£  the  L.  M*] 


ASSIGNEE. 

On  the  appointment  of  a  new  assignee  no  assignment  is  necessary,  tlie  new 
act  vesting  the  personal  estate  in  the  new  assignee. — Ejcp.  Falar,  Z2. 

ATTORNEY. 

!•  (Adfrntuniy  Au  attonwy  unabk  to  attend  to  be  swwn  in  Courts  may  be 
admitted  on  affidavit  made  before  a  Master  in  Chancery.— •JSop.  &iMtM,  15. 

2.  {Sak.)f  Where  a  mortgaged  property  is  sold,  and  the  save  solicslor  la 
concerned  fee  the  assignor  and  the  mortgagor,  a  separate  soUsitor  ^mJid 
be  appointed  for  the  purposes  of  iba  sale. — Eap*  Bolfe^  77 • 

COMMUNION. 

Under  special  cireumstanees  the  time  for  opemn^  a  comimsflion  was  enlarged ; 
and  a  petition  was  answered  for  the  same  day  on  which  tho  order  Wif 
applied  for. — £jp.  Moodx^  34.    In.  matter  (^  MtUtbewSf  3>$. 

DIVIDENDS. 

The  Csurt  (Hrdered  unelamied  «Kvidends  to  be  divided  amoi^  the  otber  cre- 
ditors, on  the  proper  certificate  being  filed  ptmraant  t&  the  110th  section  of 
the  aet. — Exp.  DenMson,  110. 

DOCKET. 

A  party  applied  to  strike  a  docket,  and  issue  a  fiat  on  papers  sent  firom  the 
country  on  the  day  after  the  issuing  of  the  order  of  the  12th  of  Januaiy^ 
which  papers  used  the  word  comnussian  instead  of  fiat  i  the  application 
was  refiised,  and  the  papers  sent  back  to  be  corrected,  and  in  the  mean 
time  another  party  applied  for  and  struck  a  docket:  Held,  that  the  first 
party  was  entitled  to  the  fiat  upon  his  amended  papers.— 'J5^.  Lechmere^  L 

EXECUTOR. 

One  of  three  executors  becoming  bankrupt,  the  others  were  allowed  to  prove 
under  the  commission. — Exp.  Brown,  118. 

FIXTURES. 

Semble,  that  fixtures  capable  of  removal  as  between  landlord  and  tenant, 
without  injury  to  the  freehold,  are  within  the  order  and  disposition  of  the 
bankrupt  and  the  meaning  of  the  72d  section  of  the  act. — Exp.  Austin,  207. 

1  This  is  a  new  and  (jadging  from  the  first  number)  likely  to  prove  a  very  useful 
and  well  executed  series  of  Reports, — Edit. 
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JVEi8i>iefION. 

Ite  Urd  ChiMeettor  kas  n»  jwriB^eikiii  to  hett  aa  atJgiaiil  petitkm  ia  bwk- 
lupft^  dMd  te  iMe  Aet-- Jbp^  j&enee,  30. 

MORTGAGEE. 

1.  {Cost$.)  The  costs  of  a  mortgagor  of  a  sale  will  be  paid  out  of  the  pro- 
ceeds of  tibe  sale. — JEHop.  Bnnonj  34. 

2.  {Proof.)  An  equitabfe  mortgagee  of  one  partner  for  a  debl  due  from 
another,  may  prove  his  whole  debt  against  the  separate  estate  of  the  debtor^ 
and  retain  his  security. — Sxp.  Eodgen,  38. 

3.  (Equitable,)  .  Deeds  relating  to  freehold  and  leasehold  property  vere  de- 
posited with  A.  but  the  memorandum  accon^nyuig  them  was  confined 
to  the  leasehold  only :  Held,,  that  A.  was  nevertheless  entitled  to  a  sale  of 
the  freeholds,  but  on  the  terms,  of  payiug  the  costs  of  the  sale. — Exp,  Ro- 
binson, 109. 

PRACTICE. 

1.  (Affidavits.)  A  party  intendiag  to  use  affidavits  akeady  filed  ia  support 
of  a  petition  to  the  Lord  Chancellor,  which  has  been  traasferred  ta  the 
Couct  of  Review,  must  give  notice  to  the  other  side. — Erp.  Donaldson,  36. 

2.  {Surrender.)  An  order  to  enlarge  the  time  ibr  a  bankrupt's  surrendi^,  if 
there  are  six  clear  days  between  the  application  and  the  time  t^pointod 
for  surrendering,  is  of  course. — Exp,  Hosef  37. 

3.  (MtachmenJt.).  Notice  of  an  applicatioii  to  dischiirge  a  parly  en  an  at- 
tachment for  not  paying  costs  pursuant  to  an  order,  must  in  att  cases  be 
given. — Exp.  WhitCf  39. 

4.  {Service  ^petition.)  A  petition  to  taK  a  solicitor's  biU  must  be  served  om 
the  ^posite  party. — Exp.  Griffith,  41. 

5.  {Time  for  answering  affidavits.)^  Where  the  petitioner's  affidavits  were 
filed  only  on  the  day  before  the  petition  was  appointed  to  be  heard^  the 
Court  ordered  it  to  stand  over,  in  order  that  the  respondeat  might  answer 
them. — Esgp.  BiUingSf  42. 

6.  {Notice.)  Notice  must  be  given  of  a  motion  to  discharge  an  order.— 
Exp.  Lowe,  43. 

7.  {Surrender.)  Where  a  bankrupt  was  abroad  at  the  time  of  issuing  the 
commission,  the  time  for  his  surrender  was  enlarged. — Exp.  Dodds. 

8.  {Bargain  and  sale.)  The  Court  will  not  order  the  bargain  and  sale  fix>m 
the  commissioners  to  the  assignees  to  be  delivered  to  a  purchaser,  upon  his 
allegation  that  the  bankrupt  had  no  other  freehold  property  than  what  was 
conveyed  to  the  purchaser. — Exp.  Pocock,  104. 

9.  {Resolutions  of  Creditors.)  The  Court  refused  to  adopt  and  confirm  re- 
solutions passed  at  a  meeting  of  creditors,  without  referring  it  to  the  com- 
missioners to  certify  whether  it  would  be  for  the  benefit  of  the  bankrupt's 
estate;  it  not  appearing  that  the  consent  of  all  the  creditors  had  been 
obtained. — Exp.  Farmer,  llOt 
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10.  {Opening fiat,)  The  Court  will  not  grant  further  tune  for  opening  a 
fiat  to  the  petitioning  creditor^  such  a  method  of  compelling  an  arrange- 
ment by  the  bankrupt  with  his  creditors  being  extremely  harsh.*^£f/7. 
Dowton,  111. 

11.  (Fraudtdent  preference.)  A  creditor  alleging  a  fraudulent  preference 
has  a  right  to  have  the  case  inquired  into  by  the  Commissioners,  he  under- 
taking to  indemnify  the  assignee  against  the  expenses  of  the  proceeding.— 
Exp.  Billing,  112. 

12.  (Costs.)  Costs  are  not  given  on  dismissing  a  petition,  because  two  peti- 
tions for  the  same  object  had  been  dismissed,  they  having  &iled  on  mere 
matters  of  form. — Exp.  Hooper,  117. 

13.  (Reference.)  Semble,  that  one  of  the  judges  will  take  a  reference  in  aU 
cases  where  it  has  been  the  practice  hitherto  to  refer  any  matter  to  a 
Master  in  Chancery.— £jy.  Jeffery,  206. 

PROOF. 

A  joint  creditor  took  an  equitable  mortgage  from  one  of  two  partners  as  a 
security  for  the  debt;  the  mortgagor  died,  and  the  other  partner  then 
became  bankrupt:  Held,  that  the  creditor  might  prove  under  the  commis- 
sion, without  the  previous  sale  of  his  security. — (Exp.  Peacock,  2  G.  &  J. 
27.)-— Exp.  Bowden,  135. 

REGISTRATION. 

The  want  of  registration  of  a  conveyance  invalidates  the  deed  as  to  subsequent 

purchasers  only,  and  not  as  to  the  assignees  of  the  party  conveying. — 

Exp.  Coles,  100* 

SUPERSEDING. 

1.  A  creditor  applying  to  supersede  must  state,  not  only  that  he  was  a  cre- 
ditor of  the  bankrupt  at  the  issuing  of  the  commission,  but  also  at  the  time 
of  the  application.^EV/?.  Flight,  78.^ 

2.  A  bankrupt  who  has  lain  by  upwards  of  two  years  without  taking  any 
steps  for  ascertaining  the  amount  of  the  petitioning  creditor's  debt,  cannot 
petition  to  supersede  on  the  ground  of  insuflSiciency.— JEjy.  Hooper,  117. 
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ECCLESIASTICAL. 


3  Haggard,  Part  3. 


ADMINISTRATION. 

1.  (Presun^tion  of  death.)  A  testator  went  to  Demeifara  in  1803,  leaving  a 
will,  dated  two  years  before,  and  had  not  been  heard  of  since  1804.  His 
mother,  who  died  in  1826,  believed  him  to  have  died  a  bachelor,  without 
having  made  any  later  will,  and  diligent  inquiries  had  been  made  at  De- 
merara,  but  without  obtaining  conclusive  evidence  of  his  death.  Adminis- 
tration with  the  will  annexed  was  granted  to  a  residuary  legatee,  the  secu- 
rities justifying.— Dean  v.  Davidson,  554. 

2.  (Widow  or  next  of  kin,)  Where  the  asserted  widow  married,  during  the 
intestate's  life-time,  another  man  (who  had  since  been  convicted  of  felony,) 
with  whom  she  continued  to  live,  the  Court  granted  administration  to  the 
next  of  kin  upon  her  giving  justifjring  security.— Conycr«  v.  Kitson,  554. 

3.  (Revocation,)  Administration  was  taken  out  by  a  brother  of  the  de- 
ceased, there  being  no  formal  renunciation  by  his  mother,  who,  however, 
was  aware  of  her  son's  application  for  administration,  and  had  under  it 
received  her  distributive  share.  The  brother  died,  and  the  mother  then 
formally  renounced.  The  renunciation  was  rescinded  as  being  unneces- 
sary, and  a  grant  de  boT^s  decreed.— Jn  the  goods  of  Statles,  660, 

4.  (Title  of  applicant,)  The  Cotirt  being  bound  to  satisfy  itself  of  the  right 
of  an  applicant  to  the  grant,  will,  if  any  suspicious  circumstances ;  occur, 
such  as  great  delay  in  tiie  application,  call  for  explanation. — In  the  goods 
of  Darling,  561. 

5.  (Widow,)  Where  the  widow  had  lived  separate  from  her  husband,  admi- 
nistration was  awarded  to  the  next  of  kin,  the  grant  being  discretionary. — 
Lambell  v.  Lambell,  570. 

ALIMONY. 

In  an  allegation  of  &culties  the  only  material  circumstance  is  the  amount  of 
income;  the  particulars,  therefore,  of  a  partnership  in  which  the  husband 
is  engaged  ought  not  to  be  set  forth,  not  from  forbearance  to  the  husband, 
but  on  account  of  the  possible  injury  to  the  partner's  interest. — Higgs  v. 
Higgs,  472. 

APPEAL. 

1.  ffiosts,)  Appeals  for  costs  only  are  sometimes  allowed,  but  are  much  to 
be  discouraged,  especially  where  the  sum  is  trifling.— X^^c?  v.  Fookj 
477. 

2.  (Peremption,)  If  a  party  does  acts  in  furtherance  of  a  sentence,  such  as 
f^ttendin^  the  taxation  qf  cpsts^  he  bars  his  right  of  appeal. — S,  C, 
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CHAPEL. 

1.  {Newly  erected,)  A  derk  cannot  officiate  in  a  chapel  erected  under  7  & 
8  Geo.  4,  c.  72,  without  the  consent  of  the  incumbent,  unless  the  right  of 
nomination  has  by  deed  been  previously  conveyed  to  the  endower. 

2.  By  the  general  law,  no  person  can  erect  a  new  public  chapel,  forming  part 
of  the  ecclesiastical  establishment  of  the  Church  of  England,  whether  as  a 
chapel  of  ease  or  otherwise,  wflliout  th«  ctticurrent  consent  of  the  incum- 
bent, patron,  and  ordinary,  and  a  provision  for  the  compensation  of  future 
incumbents.— E/iss  v.  Woods,  486. 

CHURCHWARDEN. 

1.  {Exen^fUon.)  Where  a  person,  elected  a  churchwarden,  was  excused  on 
payment  of  a  fine,  another  person  elected  at  the  same  meedng  is  bound  to 
serve. — Bimie  v.  Weller^  474. 

2.  (CWf)  Cburehwerdeiia  proceeding  fairly  and  «an^dly  are  entitled  to 
protection;  if  nol^  they  are  peculiarly  xei^MDiMable  to  the  Coart»  and  will 
be  made  to  pay  costs. — Lloyd  v^  Clarke^  477. 

3.  {District,)  In  a  suit  for  subtractien  of  church  rat^  the  promoters  were 
described  as  "  the  diurchwardens  of  A.,"  one  of  three  districts  in  a  town- 
ship, fi)r  the  whole  of  which  they  and  their  predecessors  had  constantly 
acted.  The  defendant  appeared  under  a  protest  that  he  occupied  lands 
within  the  tovniship,  but  not  within  the  district  of  A. :  Held,  that  the  de- 
scription would  not  restrict  the  office,  and  was  quite  sufficient  to  sustain 
the  suit. — (Watkins  v,  Buigess,  3  Taunt.  127.)^ James  v.  KeUng,  483. 

COMMISSION  OF  REVIEW. 

A  oommissiiHi  of  review  will  not  be  jpaated  uolen  the  Lord  ChaaeeUor  is 
convinced  diat  the  prindplee  of  law  on  which  the  Court  decided  were 
wroi^  or  the  facta  misstated  or  misunderstood.— If^so^^  v.  Ingram,  469. 

DOMICIL. 

A  British  sulject  domidled  abroad  must  colilbrm  in  his  teHamentary  aels  |o 
the  formalities  required  by  the  lex  domiciliu  Where,  thwefor^  Ae  irill 
of  a  Iftitish  saljecti  resident  and  naturaliaed  in  the  Porti^;«ese  dominions, 
disposing  of  property  partly  there  and  partly  in  England,  was  executed 
according  to  the  Portuguese  law,  it  was  admitted  to  probate  here ;  but  two 
codicils,  fiilly  proved  as  to  capacity  and  intention,  disposing  solely  of 
money  in  the  British  ftmds,  but  not  executed  according  to  the  P6rtaguese 
law,  were  refused  probate. — Stanley  v.  Senm,  373. 

HUSBAND  AND  WIl^E. 

1.  (Adtdiery,)  Sentence  of  separation  by  reason  of  adultery  and  cruelty, 
pronounced  on  proof  of  undue  familiarities,  clandestine  communication, 
with  frequent  opportunities  of  guilt,  or  concealed  correspondence  by  letters 
denoting  great  ardour  of  passion,  if  not  allusions  to  actual  guilt,  (but  no 
credible  proof  of  a  fkct  of  adultety),  united  w!th  great  vblence  of  condRbt 
and  language,  and  an  attempted  hlow.-^Bramtodl  ▼.  Branmell,  618. 

2.  {Restitution,)  On  a  suit  for  restitution,  the  defendant  must  be  compelled 
to  return,  unless  it  be  proved  that  the  plaintiff's  inherent  right  is  fbrfeited; 
but  sembte,  less  strict  proof  of  cruelty  or  adultery  is  necessaiy,  in  answer  to 
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3.  {Condonation,)  Condonation  is  a  condkioniJ  ffn^enett,  <m  a  fid]  know- 
Itd^  of  jOI  wibBeedHit  g«y  t-^  C 

4.  (MtfTTM^.)  Tbe  Uat  hd  coiOrnciut  w  to  naniage  wffl  not  prttviS  wlien 
eillier  of  liie  eontracting  parties  is  under  a  l^d  incapacity  by  the  law  of 
ibt  donMn  I  and,  tJierarore,  a  aeoond  manisge  had  In  Scotland  on  a  Scotch 
divorce  (<)  mcuIo)  from  an  Sngfish  marriage  between  paities  domi<^ed  in 
England  at  iixe  time  of  audi  marriages  and  divoice,  is  nuQ. 

Quare,  whether  such  divorce  would  be  invalid  if  the  parties  were  then  bond 
fii^  doaiieii«d  in  Soodand;  tlfll  ttOK)  if  the  irst  marriage  took  place 
ckiiii^  a  nMS  casual  vMt  to  Bnglaiid,  both  parties  being  at  all  times 
domiciled  ia  Scoifaaid?^CWit(wy  v.  B^of^y,  639. 

PRACTICE. 

1.  {Caoeai^  A  party  entering  a  caveat,  and  an^;ing  himself  to  be  an  exe- 
cutor in  ihe  last  will  of  the  deceased,  without  inserting  the  date,  has  a 
rig^t  to  call  for  an  affidavit  of  scripts,  without  swearing  as  to  his  belief 
that  he  is  an  executor  in  some  paper  left  by  the  deceased ;  and  semblcf 
without  being  liable  to  costs. — Antrobus  v.  AMursty  616. 

2.  (Evidence^  In  the  absence  of  proof  that  registers  of  episcopal  chapels  at 
Edinburgh  axs  by  the  law  of  Scotland  documents  of  an  authentic  and  pub- 
lic nature,  copies  tho^of  were  rejected  aa  inadmissible  by  the  law  of  Eng- 
land.— Conway  V.  Beazlejf,  651. 

WILL. 

1.  The  dedaion  of  this  case  by  the  F^rercgative  Courts  1  Law  Mag.  671,  was 
levesBdL-^W^ait  v.  jb^gmm^  466* 

Z  TbeaealeneeoftiiaFftn^vaCoHrtinthiicaae,  SLawMag.  433,  was 
TCvsfaed  by  cooamt^^I^rreU  v.  Mm^  471. 

3.  (Jnsamhf.)  The  will  of  a  person  who  laboured  under  an  tmmeooa  belief 
of  a  continued  intention  to  poison  him,  but  was  in  all  other  respects  per- 
fectly rational,  was  declared  valid. — FuUeck  v.  Atkinson,  527. 

4.  {Insanity,)  Semble,  a  will  of  personalty  only  made  two  months  before 
execution,  in  pursuance  of  intentions  entertained  for  many  years,  and  of 
which  the  execution  is  delayed  merely  for  Want  of  witnesses,  would  be 
vafid,  even  If  elcecuted  during  msanity  intervening  between  the  prepara- 
tion and  execution. — S.  C. 

5.  {Revocation.)  Where  a  testatrix  partially  mutilated  a  duplicate  will, 
(without  destroying  the  seal  or  signature,)  but  preserved  tlie  other  dupli- 
cate, sudi  mutilation  was  considered  not  even  a  partial  revocation. 
--Roberts  v.  J^und;  548. 

6.  (ConcetffltioR.)  A  will  found  in  the  repositories  <^the  deceased,  with  the 
aeal  cut  ofl^  must  be  presumed  to  have  been  cancelled  by  him  ammo  can- 
cellandif  aad  can  only  be  revived  by  some  other  act. — Lambell  v.  Liam- 
bell, -568. 

7.  (OwuM.)  A  will  is  preimmed  to  have  contained,  at  the  time  of  «veeii- 
tion,  the  final  intentions  of  the  deceased.    To  authorise  alterations  on  the 
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ground  of  mistake,  there,  must  be  some  ambiguity  in  the  instrument ;  and 
the  proofs  of  omission  or  fraudulent  suppression  must  be  dear  beyond  all 
dcuht—Shadboh  v.  Wattgh,  570. 

8.  {Intoxication.)  Where  no  fixed  and  settled  delusion  is  shown,  and,  con- 
sequently, no  decided  actual  insanity,  and  extravagant,  acts  are  accounted 
for  by  the  excitement  of  liquor,  while  at  times  the  mind  was  sound;  in 
order  to  avoid  a  will  it  must  be  proved  that  the  deceased  was  so  excited  by 
liquor  or  so  conducted  himself  during  the  particular  act,  as  to  be  at  that 
moment  legally  disqualified  from  giving  efiect  to  such  act-^Wheeler  v. 
AldersoTif  608. 

9.  (Insanity.)  The  will  (executed  eight  years  hekire  death)  of  a  woman,  who, 
though  guilty  of  excessive  drinking  and  great  extravagancies,  managed  her 
own  property,  received  her  dividends,  did  various  acts  of  business,  corre- 
sponded rationally  with  her  friends,  and  was  not  shown  to  be  under  any 
delusion,  cannot  be  set  aside  on  the  ground  of  insanity;  and  though  such 
will — in  total  exclusion  of  distant  next  of  kin  (with  whom  she  had  quar- 
relled)— be  in  the  handwriting  of,  and  executed  at  the  office  of,  her  attorney 
(one  of  the  executors  and  residuary  legatees  to  a  great  amount,  he  and  his 
family  also  having  very  large  legacies),  and  the  attesting  witnesses  speak 
to  a  bhre  execution ;  documents  in  her  own  handwriting,  showing  both 
capacity  and  knowledge  of  contents,  though  not  mentioning  the  residue, 
will  supply  the  additional  proofs  required  by  such  circumstance.-— iS.  C. 

10.  (Delusion.)  Semhle,  that  insanity  has  never  been  held  to  be  established 
without  any  delusion  having  ever  prevailed.— 5.  C. 

11.  (Insanity).  Where  clear  and  decisive  insanity  has  been  established  at  a 
prior  time,  acts  of  a  doubtful  character  are  of  more  force  in  proof  of  its 
existence  at  the  time  in  question ;  and  even  subsequent  decidedly  insane 

^  acts  may  reflect  back  on  acts  otherwise  equivocal;  but  when  no  decided 
acts,  prior  or  subsequent,  are  proved,  equivocal  acts,  however  numerous, 
'.  will  not  establish  insanity. — 8.  C. 


ORDER  OF  COURT. 

1832,  Hilary  Term,  4  th  Session. 

Whereas,  the  commencement  of  the  Law  Terms  in  his  Majesty's  Courts  at 
Westminster  has  been  altered  by  the  Ist  Wm.  4,  c.  70 ;  and  whereas  it 
will  be  convenient  to  the  Public  that  the  business  of  the  Courts  at  Doctors 
Commons  should  continue,  as  heretofore,  to  commence  at  or  about  the  same 
time  that  it  commences  in  the  Courts  of  Conmion  Law ;  I,  the  undersigned 
Official  Principal  of  the  Court  of  Arches,  having  taken  the  preniises  into 
consideration,  and  having  conferred  thereon  with  the  Judge  of  the  High 
Court  of  Admiralty,  the  Chancellor  of  the  diocese  of  London,  and  others, 
do  hereby  order  and  durect,  that  in  future  the  first  day  of  each  Term  in  the 
Court  of  Arches  shall  be  the  day  on  which  such  Term  commences  in  Ae 
Courts  of  Common  Law;  and  that  the  subsequent  Sessions  and  Court 
Days  in  each  Term  shall  be  appointed  in  the  same  manner  as  they  are  at 
present  appointed.  (Signed)    John  Nicboli. 
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Hancock  v.  Cafiin,  8  Bing.  368 Bankrupt,  8 

Hariey  ▼ »  Morgan,  2C.&J^331 Affidavit  of  Debt!  8 
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Hews  V.  Pyke,  2  C.  &  J.  369 Bail',  6 
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Key  Y.  Shaw,  8  Bing.  320 Bankrupt,' 4 
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Falar,  Exp.  32 Assignee 
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Cap.  31. — An  Act  to  regulate  the  Baking  Trade  in  Ireland. 

[23rd  May,  1832.] 

Cap.  32. — An  Act  for  the  erection  of  a  Nisi  Prius  Court-house  in  Dublin. 

[23rd  May,  1832.] 

Cap.  33. — An  Act  to  effectuate  tlie  Service  of  Process  issuing  from  the 

Courts  of  Chancery  and  Exchequer  in  England  and  Ireland  respectively. 

[23Td  May,  183S.] 

S.    1.  The   courts    of  Chancery   and  Exchequer  in   England  may, 

on  special  motion  of  the  complainant  in  any  suit  instituted  in  such 

courts  concerning  lands,  &c.,  situate  in  England  or  Wales,  order  that 

service  in  any  part  of  Great  Britain  and  Ireland,  and  the  Isle  of  Man,  of 

any  subpoena,  letter  missive,  and  of  all  subsequent  process  to  be  had 

,    thereon,  upon  any  defendant  in  such  suit,  then  residing  in  such  part  of  the 

United  Kingdom  or  Isle  of  Man,  in  vrhich  he  shall  be  so  served,  shall  be 

deemed  good  service. 

S.  2.  The  same  power  is  given  to  the  courts  of  Chancery  and  Ex- 
chequer in  Ireland. 

S.  3.  Along  with  such  subpoena  or  letter  missive  served  under  any 
such  order,  a  copy  of  the  prayer  of  the  bill  must  be  served  on  every  de- 
fendant: no  process  of  contempt  shall  be  entered  on  any  such  proceedings, 
nor  any  decree  made  absolute,  without  special  order  on  special  motion  for. 
that  purpose;  nothing  in  this  act  to  make  it  compulsory  on  the  complain- 
ant in  any  suit  to  bring  before  the  court  any  further  parties  than  he  is 
now  by  the  law  or  practice  of  the  courts  required  to  do. 
Cap.  34. — An  Act  for  consolidating  and  amending  the  laws  against 
Offences  relating  to  the  Coin.  [23rd  May,  1832.] 

S.  1.  Repeals  the  following  statutes  from  the  30th  of  April,  1632» 
Stat  de  Monet^  temp,  incerti,  vulgo  20  £.  1.  st.  4,  5,  and  6;  27  £.  1 
St.  1 ;  9  £.  3.  St.  3;  17  £.  a;  18  £.  3.  st.  1 ;  35  £.  3.  st.  5,  c.  2,  c.  IS, 
c.  13 ;  27  E.  3.  st.  2,  c.  14;  3  H.  5.  st.  2,  c.  6  &  7;  19  H.  7.  c.  5;  5  & 
6  E.  6.  c.  19;  1  Mary,  st.  2,  c.  6;  1  &  2  Phil,  and  Mary,  c.  11 ;  5  Eliz. 
c.  11 ;    14  Eliz.  c.  3;    18  Eliz.  c.  1 ;   6  &  7  W.  3.  c.  17.  ss.  2,  4,  &  12 ; 

8  &  9  W.  3.  c.  26;  9  &  10  W.  3.  c.  21;  1  Anne,  st.  1,  c.  9;  7  Anne,  c. 
24,  s.  4;  7  Anne,  c.  25, ss.  1  &2;  15  0.  2.  c.28;  11  0.  3.  c.  40;  13  G. 
3.  c.  71;  37  0.  3.  c.  126,  s.  1;  56  O.  3.  c.  68,  ss.  13  to  16;  3  0.  4.  c. 
114;  7  O.  4.  c.  9;  also  the  following  Scotch  Acts,  6  Pari.  Jac.  2;  5  Pari. 
Jac.  3;    8  Pari.  Jac.  3;    7  Pari.  Jac.  5;    7  Pari.  Jac.  5;    9  Pari.  Mary; 

9  Pari.  Mary;  1  Pari.  Jac.  6;  1  Pari.  Jac.  6;  1  Pari.  W.  (S,);  also  the 
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fbllowiog  Irish  Acts^  3  £.  4.  c.  3;  28  Eliz.  c.  6;  8  Anne,  c.  6;  4  O.  1. 
c.  d,  8.  5;  23  &  24  G.  3.  c.  50;  26  G.  3.  c.  39:  ProTided,  thai  offences 
committed  before  the  repeal  maybe  tried  under  the  old  acts  after  the 
repeal,  but  in  such  ewes  the  person  convicted  to  be  liable  to  transpor- 
tation for  life,  or  not  less  than  seven  years,  or  imprisonment  lor  pot  more 
than  fiuir  years,  instead  of  capital  punishments 

S.  2.  This  Act  to  commence  May  1st,  1832. 

S.  3.  Any  person  convicted  of  counterfeiting  any  of  the  king's  current 
gold  or  silver  coin  shall  be  liable  to  transportation  for  life,  or  not  less 
than  7  years,  or  to  imprisonment  for  not  more  than  four  years ;  such 
offence  shall  be  deemed  complete,  although  the  coin  shall  not  be  in  a  fit 
state  to  be  uttered,  or  the  counterfeiting  shall  not  be  finished. 

S.  4.  If  any  person  shall  gild  or  silver,  wash,  colour,  or  case  over,  any 
coin,  intended  to  resemble  or  pass  for  any  of  the  king's  current  gold  or 
silver  coin,  or  shall  gild,  or  silver,  wash,  &c,  any  piece  of  silver  or 
copper,  or  of  coarse  gold  or  silver  or  any  metal,  or  mixture  of  metals, 
being  of  a  fit  size  and  figure  to  be  coined,  and  with  intent  that  the  same 
shall  be  coined  into  false  coin  resembling  the  king's  current  coin ;  or 
shall  gild,  &c.,  any  of  the  king's  current  coin,  or  file  or  alter  such  coin 
with  intent  to  make  it  pass  for  a  higher  coin ;  every  such  offender  shall 
be  liable  to  the  punishments  mentioned  in  section  S. 

S.  5.  If  any  person  shall  impair,  diminish,  or  lighten,  any  current  gold 
or  silver  ooin,  with  intent  to  make  the  same  pass  for  current  coin, 
he  shall  be  liable  to  transportation  for  not  more  than  fourteen  nOr  less 
than  seven  years,  or  imprisonment  for  not  more  than  three  years. 

S.  6.  If  any  person  shall,  or  shall  oifer  to,  buy,  sell,  receive,  or  pay, 
any  counterfeit  coin  as  current  gold  or  silver  coin,  at  a  lower  rate  than 
the  same  by  its  denomination  imports;  or  if  any  person  shall  import 
from  beyond  seas  any  counterfeit  intended  to  resemble  or  pass  for  cur- 
rent gold  or  silver  coin,  knowing  the  same  to  be  counterfeit;  every  such 
offender  shall  be  liable  to  the  punishments  mentioned  in  section  3. 

S.  7.  Every  person  tendering  or  uttering  counterfeit  coin,  knowing  the 
same  to  be  counterfeit,  shall  be  imprisoned  for  any  term  not  exceeding 
one  year,  and  every  person  tendering  or  uttering  such  counterfeit  coin, 
and  having  in  his  possession  other  counterfeit  coin,  or  tendering  coun- 
terfeit coin  a  second  time  within  ten  days,  shall  be  imprisoned  for  not 
more  than  two  years ;  and  on  second  conviction  the  offender  shall  be 
liable  to  the  punishments  mentioned  in*section  3. 

S.  8.  Every  person  having  in  his  possession  three  or  more  pieces  of 
counterfeit  gold  or  silver  coin,  with  intent  to  utter  the  same,  shall  be 
liable  to  imprisonment  for  not  more  than  three  years ;  and  on  convic- 
tion for  a  second  offence,  to  the  punishments  mentioned  in  section  3. 

S.  9.  On  an  indictment  for  a  second  offence,  a  copy  of  the  previous 
indictment  and  conviction,  purporting  to  be  signed  and  certified  as  a  true 
copy,  by  the  clerk  of  the  court,  or  other  officer  having  the  custody  of  the 
records  of  the  court,  or  by  the  deputy  of  such  clerk  or  officer,  shall  on 
proof  of  identity  of  the  offender  be  sufficient  evidence  of  the  previous 
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conviction,  without  proof  of  the  signature  or  official  character  of  the 
person  appearing  to  have  signed  and  certified  the  same :  for  every  such 
copy,  a  fee  of  6$,  8cf.  shall  be  taken. 

S.  10.  If  any  person  shall  knowingly  and  without  lawful  authority 
(the  proof  of  which  authority  shall  lie  on  the  party  accused)  make  or 
mend,  or  buy  or  sell,  or  knowingly,  and  without  lawful  excuse,  have  in 
his  possession,  any  puncheon,  counter-puncheon,  matrix,  stamp,  die, 
patten  or  mould,  in,  or  upon  which,  there  shall  be  impressed,  or  which  will 
make  or  impress,  the  figure,  stamp,  or  apparent  resemblance  of  both  or 
either  of  the  sides  of  any  of  the  king's  current  gold  or  silver  coin,  or  any  part 
thereof;  or  if  any  person  shall,  without  lawful  authority,  make  or  mend, 
or  buy  or  sell,  or  without  lawful  excuse  have  in  possession  any  edger, 
edging  tool,  collar,  instrument,  or  engine  adapted  and  intended  for  the 
marking  of  coin  round  the  edges  with  letters,  grainings,  or  other  marks 
apparently  resembling  those  on  the  king's  current  gold  or  silver  coin, 
such  person  knowing  the  same  to  be  so  adapted  or  intended ;  or  if  any 
person  shall,  without  lawful  excuse,  make  or  mend,  &c.,  any  press  for 
coinage,  or  cutting  engine  for  cutting  round  blanks  out  of  gold,  silver, 
or  other  metal^  such  person  knowing  such  press  to  be  a  press  for  coinage ; 
every  such  offender  shall  be  liable  to  the  punishments  mentioned  in 
section  3. 

S.  11.  Every  person  who  shall,  without  lawful  authority,  convey  out 
of  any  of  his  Majesty's  Mints  any  tools  for  coining,  or  coin,  bullion,  or 
metal,  shall  be  liable  to  the  punishments  mentioned  in  section  3. 

S.  12.  If  any  person  who  shall  counterfeit  any  current  copper  coin,  or 
shall  without  lawful  authority  make  or  mend,  &c.,  any  instrument  for 
counterfeiting  such  copper  coin,  or  shall  buy,  sell,  &c.  any  counterfeit 
coin,  intended  to  pass  for  current  copper  coin,  at  a  lower  rate  than  its 
denomination  imports ;  every  such  offender  shall  be  liable  to  transpor- 
tation for  seven  years,  or  to  imprisonment  for  not  more  than  two  years ; 
and  if  any  person  shall  utter  any  counterfeit  coin  as  current  copper  coin, 
or  shall  have  in  possession  three  or  more  pieces  of  counterfeit  coin, 
apparently  intended  to  pass  for  current  copper  coin,  knowing  the  same 
to  be  counterfeit,  every  such  offender  shall  be  liable  to  be  imprisoned  for 
not  more  than  one  year. 

S.  13.  Gold  or  silver  coin  suspected  to  be  diminished,  otherwise  than 
by  reasonable  wearing)  or  to  be  counterfeit,  may  be  cut  by  any  person  to 
whom  it  is  tendered,  who  must  bear  the  loss,  if  it  prove  to  be  of  due 
weight,  and  to  be  lawful  coin ;  in  case  of  dispute,  any  justice  of  the  peace 
may  finally  determine  the  matter  in  a  summary  manner,  and  examine  the 
parties  on  oath. 

S.  14.  If  any  person  shall  discover  in  any  place  whatever,  or  in  the 
possession  of  any  person  without  lawful  excuse,  any  counterfeit  coin,  or 
any  tools  adapted  for  counterfeiting  coin,  the  person  so  discovering  may 
seize  and  carry  the  same  before  a  justice  of  the  peace ;  and  on  proof  of 
reasonable  cause  to  suspect  that  any  person  has  been  concerned  in 
counterfeiting  current  coin,  or  has  in  his  possession  any  counterfeit  ceia> 
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or  coioing  too),  any  justice  may  by  warrant  cause  any  place  in  the  oc- 
cupation or  under  the  controul  of  such  suspected  person  to  be  searched, 
either  in  the  day  or  night,  and  if  any  are  found,  to  cause  the  same  to  be 
seized  and  carried  before  a  justice  of  the  peace,  who  shall  cause  the 
same  to  be  secured  for  the  purpose  of  being  produced  in  evidence : 
such  coin  and  tools  shall,  after  they  have  been  produced  in  evidence,  or 
where  they  shall  not  be  required  to  be  so  produced,  be  delivered  up  to  the 
officers  of  his  Majesty's  Mint  or  to  their  solicitor, 

S.  15.  Two  or  more  persons  acting  in  concert  in  different  counties, 
may  be  indicted  and  tried  in  either  county. 

S.  16.  Indictments  for  misdemeanors  against  this  act  not  to  be 
traversed,  except  for  cause  shown. 

S.  17.  Coin  may  be  proved  to  be  counterfeit  by  the  evidence  of  any 
credible  witness. 

S.  18.  Principals  in  the  second  degree,  and  accessories  before  the  fiict, 
to  any  felony  against  this  act,  to  be  punishable  as  principals  in  the  first 
degree;  and  accessories  after  the  fact  to  be  liable  to  be  imprisoned  for 
not  more  than  two  years. 

S.  19.  In  cases  where  imprisonment  is  awarded,  the  court  may  order 
bard  labour  and  solitary  confinement. 

S.  30.  Offences  committed  within  the  jurisdiction  of  the  Admiralty  to 
be  tried  in  the  same  manner  as  any  other  offence  committed  within  that 
jurisdiction. 

S.  21.  Contains  rules  for  the  interpretation  of  the  expressions  '<  cur- 
rent coin,"  "  counterfeit  coin,"  &c.  used  in  this  act. 

S.  22.  Actions  against  any  person  for  any  thing  done  in  pursuance  of 
this  act  to  be  laid  and  tried  in  the  county  where  the  fact  was  committed, 
to  be  commenced  within  six  calendar  months ;  and  notice  in  writing  of 
the  action  and  cause  thereof  to  be  given  to  the  defendant  one  month 
before  action  brought :  the  general  issue  may  be  pleaded,  and  defendant 
ipay  tender  amends,  or  pay  money  into  court ;  and  though  a  verdict  be 
given  for  plaintiff,  he  is  not  to  be  entitled  to  costs  unless  the  judge  shall 
certify. 
Cap.  35f—An  Act  to  continue  until  the  Fifth  Day  of  March,  One  thou- 
sand eight  hundred  and  thirty-three,  and  from  thence  to  the  end  of  the 
then  next  Session  of  Parliament,  an  Act  of  the  Fifty-fourth  Year  of  King 
George  the  Third,  for  rendering  the  Payment  of  Creditors  more  equal 
and  expeditious  in  Scotland.  [23d  May,  1882.] 

Cap.  36. — ^An  Act  to  allow  the  Importation  of  Lumber  and  of  Fish  arid 
Provisions,  duty  free,  into  the  Islands  of  Barbadoes,  Saint  Vincent  and 
Saint  Lucia;  and  to  indemnify  the  Governors  and  others  of  those  Islands 
for  having  permitted  the  Importation  of  those  Articles  duty  free. 

[23d  May,  1832.] 

Cap.  37. — An  Act  to  amend  an  Act  of  the  Tenth  Year  of  his  late  Majesty 

King  George  the  Fourth,  by  extendingtlieTime  within  which  pre-existing 

Societies  must  conform  to  the  Provisions  of  that  Act.    [23d  May,  1832 .J 

S.  1.  The  term  of  three  years  allowed  by  the  10th  G.  4,  c.  56,  to 
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Friendly  Societies  enrolled  before  the  passing  of  that  act,  for  eonforniing 
to  the  provisions  thereof,  extended  to  Michaelmas  Day,  1834,  and  in 
the  meanwhile  to  be  subject  to  the  provisions  of  the  several  acts  repealed 
by  that  act. 

S.  2.  Recited  act  of  10th  G.  4,  c.  56^  to  extend  to  societies  established 
under  36th  O.  3,  (I.)  if  such  societies  shall  conform  to  the  provisions 
thereof  within  the  time  limited  by  this  act 

S.  3.  This  act  to  be  a  public  act,  and  to  extend  to  Great  Britain  and 
Ireland  and  Berwick-upon-Tweed. 
Cap.  38. — An  Act  to  continue  for  One  Year,  and  from  thence  nntil  the 
End  of  the  then  next  Session  of  Parliament,  tlie  Acts  for  the  Relief  of 
Insolvent  Debtors  in  Ireland.  [29d  May,  189!l.J 

Cap.  39.— An  Act  for  Uniformity  of  Process  in  Personal  Actions  in  His 
Majesty's  Courts  of  Law  at  Westminster.  [28d  May,  183S.] 

S»  1.  The  process  in  all  personal  actions  commenced  in  the  superior 
courts  of  common  law  at  Westminster,  in  eases  where  it  is  not  intended 
to  hold  the  defendant  to  special  bail,  or  to  proceed  against  a  member  of 
parliament  according  to  thie  Bankrupt  Act,  6G.  4,  c»  16,  shall,  whether 
the  action  be  brought  by  or  against  any  person  entitled  to  the  privilege  of 
peerage  or  of  parliament,  or  of  the  court,  or  to  any  other  privilege^  or 
by  or  against  any  other  person,  be  according  to  the  form  in  schedule 
No.  1  to  this  act  annexed,  and  which  process  shall  be  called  a  writ  of 
summons ;  in  such  writ  the  residence  of  the  defendant  shall  be  men- 
tioned ;  and  such  writ  shall  be  issued  by  the  officer  of  the  said  courts 
respectively,  by  whom  process  serviceable  in  the  connty  hath  been  here- 
tofore issued ;  every  such  writ  may  be  served  in  the  usual  manner  in 
the  county  therein  mentioned,  or  within  two  hundred  yards  of  its  bonier; 
and  the  person  serving  the  writ  is  to  indorse  the  day  of  the  month  and 
week  of  the  service. 

S.  2.  The  mode  of  appearance  shall  be  by  delivering  a  memorandum 
in  writing  according  to  the  form  No.  2  in  the  schedule,  to  such  officer  as 
the  court  shall  direct,  to  be  dated  on  the  day  of  delivery. 

S.  3.  If  it  shall  be  made  appear  by  affidavit  to  the  satisfaction  of  the 
court,  or  of  a  jtldge  in  vacation,  that  a  defendant  has  not  been  personally 
served  with  such  writ  of  summons,  and  ha$.  not  appeared  to  the  action, 
and  cannot  be  compelled  so  to  do  without  some  more  eflUcaoions  process, 
then  the  court  or  judge  may  order  a  writ  of  distringas  to  be  issued,  di- 
rected to  the  sheriff  of  the  county  wherein  the  place  of  abode  of  the 
defendant  is  situate,  or  to  the  sheriff  of  any  other  county,  in  order  to 
compel  appearance;  which  writ  of  distringas  shall  be  in  the  form  and 
with  the  notice  subscribed  No.  3|  which  writ  of  distringas  and  notice, 
or  a  copy,  shall  be  served  on  the  defendant,  or  if  he  cannot  be  met  with, 
be  left  at  the  place  where  it  is  to  be  executed;  and  a  copy  of  the  writ 
and  notice  shall  be  delivered  therewith  to  the  officer  to  whom  the  writ 
is  directed;  such  writ  to  be  made  returnable  in  term,  not  less  than 
fifteen  days  after  the  teste,  and  to  bear  teste  on  the  day  of  issuing,  whe- 
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tlMr  in  term  or  iracation;  and  if  a  return  be  6f  nan  at  invenini  or  nulla 
hmOf  and  the  plaintiff  shall  not  intend  to  proceed  to  outlawry  or  wairer, 
and  the  defendant  shall  not  appear  within  eight  days  inclusive  after  the 
retnm,  and  it  be  made  appear  to  the  court  or-  judge  that  proper  means 
were  used  to  serve  and  execute  such  writ  of  distringas,  the  court  or 
judge  may  authorize  the  plaintiff  to  enter  an  appearance  for  the  defendant 
and  to  proceed  to  judgment  and  execution. 

S.  4.  In  actions  where  it  shall  be  intended  to  hold  the  defendant  to 
bail,  if  he  be  not  in  the  custody  of  the  Marshal  of  the  Marshalsea  or  of 
the  Warden  of  the  Fleet,  the  process  shall  be  by  writ  of  capias,  accord- 
ing to  form  No.  4  in  the  schedule;  and  so  many  copies  as  there  are 
defendants  to  be  arrested  shall  be  delivered  to  the  officer,  to  whom  the 
process  is  directed,  and  who  shall,  on  the  execution  of  the  process,  serve 
a  copy  on  each  defendant,  and  indorse  the  da}r  of  the  execution  thereof, 
whether  by  service  or  arrest;  and  if  any  defendant  be  taken  on  such 
process  and  imprisoned  for  want  of  sureties,  the  plaintiff  may,  before  the 
end  of  the  next  term  after  the  detainer  or  arrest,  declare  against  such 
defendant,  and  proceed  according  to  the  4th  and  5th  W.  &  M.  c.  21 : 
provided  that  the  plaintiff  or  his  attorney  may  order  the  officer  to  arrest 
one  or  more  of  the  defendants,  and  to  serve  a  copy  on  one  or  more  of  the 
others;  such  service  to  be  of  the  same  force  as  Service  of  tlie  writ  of 
summons  before  mentioned. 

.  S.  5.  On  a  return  of  non  ett  inventus  to  a  writ  of  capias^  or  of  wM  ett 
irfOenlui  and  nulla  bona  to  a  writ  of  distringas,  the  plaintiff  may  proeeed 
to  outlaw  or  waive  Jiuch  defendant  by  writs  of  exigi  facias  and  prodama- 
tion  in  the  nsual  manner :  provided  that  such  writ  of  exigent  and  proola- 
mation,  and  other  writ  subsequent  to  the  writ  of  capias  or  distringas,  shall 
be  made  returnable  on  a  day  certain  in  term ;  and  every  such  first  writ 
of  exigent  and  proclamation  shall  bear  teste  on  the  day  of  the  return  of 
the  writ  of  eapias  and  distringas,  whether  it  be  returned  in  term  or 
vacation;  and  every  subsequent  writ  shall  bear  teste  on  the  day  of  return 
of  the  next  preceding  writ;  and  no  such  writ  of  capias  or  distringas  shall 
be  sufficient  for  the  purpose  of  outlawry  or  waiver,  if  returned  within 
less  than  fifteen  days  after  delivery  to  the  officer. 

$»  6.  After  judgment  in  any  action  commenced  by  writ  of  summons 
or  capias,  proceedings  to  outlawry  or  waiver  may  be  taken,  as  may  now 
be  done  after  judgment  in  an  action  commenced  by  original  writ :  pro- 
vided that  every  such  outlawry  or  waiver  rtiay  be  set  aside  by  writ  of 
error  or  motion  in  the  usual  way. 

S.  7.  The  Loid  Chief  Baron  of  the  Exchequer  to  appoint  a  person  as 
a  filacer  exigenter  and  clerk  of  the  outlawries  in  that  court. 

S.  8.  The  process  of  detainer  of  a  prisoner  in  the  Marshalsea  or  Fleet 
to  be  according  to  the  form  of  the  writ  of  detainer  in  the  schedule  No.  5 ; 
a  copy  of  the  process  to  be  delivered  with  such  Writ  to  the  Marshal  or 
Waiden,  who  must  serve  the  same  on  the  defendant;  such  process  may 
issue  from  either  of  the  superior  courts,  and  the  declaration  may  allege 
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the  prisoner  to  be  in  the  custody  of  the  Marshal  or  Wardeo,  and  the 
proceedings  be  as  against  prisoners  in  the  custody  of  the  sherifTy  unless 
otherwise  ordered  by  rule  of  court. 

S.  9.  In  proceeding  against  a  member  of  parliament  under  the  6th  G.  4, 
c.  16,  s.  10,  the  process  shall  be  according  to  the  form  in  the  schedule 
No.  6. 

S.  10.  No  writs  issued  under  this  act  shall  be  in  force  for  more  than 
four  calendar  months  from  the  day  of  tlie  date,  but  writs  of  summons 
and  capias  may  be  continued  by  alias  and  pluries :  provided  that  no 
first  writ  shall  prevent  the  operation  of  any  statute  of  limitations  of  ac- 
tions, unless  the  defendant  shall  be  arrested,  or  served  therewith,  or  pro- 
ceedings to  outlawry  had,  or  such  writ,  and  every  continuing  writ,  be 
returned  non  at  inventus  and  entered  of  record  within  one  calendar 
month  after  its  expiration ;  and  unless  every  continuing  writ  shall  be 
issued  within  one  month  of  the  preceding  writ,  and  contain  a  memoran- 
dum of  the  date  of  the  first  writ;  and  return  in  bailable  process  to  be 
made  by  the  officer  to  whom  writ  directed,  and  in  process  not  baiU 
able,  by  the  plaintiff  or  his  attorney. 

8.  1 1 .  If  any  writ  of  summons,  capias,  or  detainer  be  served  on  any 
day  in  term  or  vacation,  all  necessary  proceedings  to  judgment  and 
execution  may  be  had  thereon  without  delay,  at  the  expiration  of  eight 
days,  whether  such  day  be  in  term  or  vacation :  provided  always,  that  if 
the  last  of  such  eight  days  be  on  a  Sunday  or  Fast  Day,  the  following  day 
shall  be  considered  as  the  eighth  day;  and  if  it  shall  fall  on  any  day 
between  the  Thursday  before  and  Wednesday  after  Easter  Day,  then 
the  Wednesday  after  Easter  Day  shall  be  considered  as  the  eighth  day : 
provided  ^Iso,  that  if  the  writ  be  served  between  tlie  10th  of  August  and 
24th  of  October,  special  bail  may  be  put  in,  or  appearance  entered,  at 
the  expiration  of  such  eight  days :  provided  also,  that  no  declaration  or 
pleading  after  declaration  shall  be  filed  or  delivered  between  the  10th  of 
August  and  the  24th  of  October. 

S.  12.  Every  writ  issued  under  this  act  shall  bear  date  on  the  day  of 
issuing,  ai)d  be  tested  in  the  name  of  the  Lord  Chief  Justice  or  Lord 
Chief  Baron,  and  shall  be  indorsed  with  the  name  and  place  of  abode  of 
the  attorney  suing  out  the  same;  or  if  no  attorney  be  employed*  then 
with  a  memorandum  expressing  that  it  has  been  sued  out  by  the  plaintiff 
in  person,  with  the  name  of  the  city,  town,  or  parish,  hamlet,  street  and 
number  of  plaintiff's  residence. 

S.  13.  Writ  of  summons  issued  against  a  corporation  aggregate  may 

be  served  on  the  mayor  or  other  head  officer,  or  on  the  town  clerk, 

clerk,  treasurer,  or  secretary ;  and  if  issued  against  the  inhabitants  of  a 

.hundred  on  the  high  constable;  and  if  against  the  inhabitants  of  a  county, 

city,  or  town,  franchise,  or  place  not  being  part  of  a  hundred,  on  some 

peace  officer  thereof. 

S.  14.  The  judges  may  make  general  rules  for  the  effectual  execution 
of  this  act. 


ei;> 
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S.  15.  The  court  in  term,  and  a  judge  in  vacation,  may  make  orders 
for  the  return  of  writs  under  this  act,  or  of  writs  of  capias  ad  satisfacien- 
dum, fi.  fa.,  or  elegit,  provided  that  no  attachment  shall  issue  for  dis- 
obedience thereof  until  it  shall  have  been  made  a  rule  of  court. 

S.  16.  All  proceedings  mentioned  in  any  writ,  notice,  or  warning 
under  this  act  may  be  taken  in  default  of  appearance  or  special  bail. 

S.  17.  Every  attorney  whose  name  shall  be  indorsed  on  a  writ  shall, 
on  demand  in  writing,  declare  whether  such  writ  has  been  issued  by  him 
or  with  his  authority;  if  so,  the  court  or  judge  may  order  him  to  declare 
in  writing  the  profession  and  place  of  abode  of  the  plaintiff,  on  pain  of 
his  being  guilty  of  a  contempt  of  court.  If  he  shall  declare  that  the 
writ  was  not  issued  by  him,  the  court  or  judge  may  make  order  for  the 
defendant's  discharge  on  entering  a  common  appearance. 

S.  18.  The  judges  of  the  several  courts  may  make  rules  for  the  govern- 
ment of  their  officers  in  the  execution  of  this  act 

S.  19.  Not  to  deprive  persons  of  their  privilege  of  exemption  from 
arrest,  outlawry,  or  waiver,  nor  to  extend  to  causes  removed  by  pone, 
certiorari,  recordari  facias  loquelam,  habeas  corpus,  or  otherwise. 

S.  20.  Places  being  parcel  of  one  county,  but  situate  within  another^ 
to  be  deemed  part  of  each. 

S.  21.  The  writs  hereinbefore  authorized  to  be  only  writs  for  com- 
mencement of  personal  actions ;  the  costs  to  be  the  same  as  for  writs  of 
latitat;  this  act  not  to  abridge  the  franchises  of  the  counties  palatine  of 
Lancaster  or  Durham. 

S.  22.  This  act  to  take  effect  on  the  first  day  of  next  Michaelmas 
term. 

S.  23.  May  be  altered  this  session. 


Schedule  to  which  this  ^ict  refers 

No.  1. 

Writ  rf  Summons. 

WUliam  the  Fourth,  &c. 

To  C.  D.  of  &c.,  in  the  County  of  Greeting :  We  command 

you/ [or  as  before,  or  as  often  we  have  commanded  you,]  that  within  eight  days 
after  the  service  of  this  writ  on  you,  inclusive  of  the  day  of  such,  service,  you  do 
cause  an  appearance  to  be  entered  for  you  in  our  Court  of  ,  in  an  action 

on  promises  [or  as  the  ease  may  be,"]  at  the  suit  of  A.  B. .  And  take  notice,  that,  in 
default  of  your  so  doing,  the  said  A.  B.  may  cause  an  appearance  to  be  entered  for 
you,  and  proceed  therein  to  judgment  and  execution. 

Witness  at  Westminster,  the  day  of 

VOL.  vni.  S 
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Memorandum  to  be  tuitcribed  on  the  Writ. 

N.  B,  This  writ  is  to  be  served  within  lour  calendar  {months  from  the  date 
thereof,  including  the  day  of  such  date,  and  not  afterwards. 

Indorsement  to  be  made  on  the  writ  before  service  thereof. 
This  Writ  was  issued  by  £.  F.  of  Attorney  for  the  said  A.  B. 

Or, 

This  Writ  was  issued  in  Person  by  A.  B.  who  resides  at  [mention 

the  City,  Town,  or  Parish,  and  aUo  the  name  of  the  Hamlet,  Street,  and  number  of  the 
House  tf  the  Plaintiff  *s  Residence,  if  any  such.'} 

Indorsement  to  be  made  on  the  writ  after  service  thereof. 

This  writ  was  served  by  me  X.  Y.  on  on  the 

day  of  18 

X.  Y. 

No.  2. 

Forms  of  entering  an  Appearance, 

A.B.  Plaintiff  against  C.D.'^The  Defendant  C.  D.  appears  in  person. 

A     '    ^^  ^'    J       .1.       fE.  F.  Attorney  for  CD.  appears  for  him. 
Agamst  C.  D.  and  another,  V^  „    .  \.      ,       ,  .    .  1 

or,     '  s  G.  H.  Attorney  for  the  plaintiff  appears  for  the 

Against  C.  D.  and  others,    j     Defendant  C>  D.  according  to  the  Statute. 
Entered  the  day  of  18 

No.  3. 

Writ  of  Distringas. 
^illiam  the  Fourth,  &c. 

To  the  Sheriff  of  Greeting : 

We  command  you  that  you  omit  not  by  reason  of  any  libeity  in  your  bailiwick, 
but  that  you  enter  the  same  and  distrain  upon  the  goods  and  chattels  of  C.  D.  for 
the  sum  of  forty  shillings,  in  order  to  compel  his  appearance  in  our  Court  of 
to  answer  A.  B.  in  a  plea  of  trepass  on  the  case  [or  debt,  or,  as  the  ease  may  be,"] 
'  and  how  you  shall  execute  this  our  writ  you  make  known  to  us  in  our  said  court 
on  the  day  of  now  next  ensuing. 

Witness  at  Westminster,  the  day  of  in  the 

year  of  our  Reign. 

Notice  to  be  subscribed  to  the  foregoing  Writ. 

In  the  Court  of  C  A.  B.  Plaintiff, 

Between  V  and 

Mr.  C.  D.  (  C.  D.  D^e&dant. 

Take  notice,  that  I  have  this  day  distrained  upon  your  goods  and  chattels  in  the 
sum  of  forty  shillings,  in  consequence  of  your  not  having  appeared  in  the  said  court 
to  answer  to  the  said  A.  B.  according  to  the  exigency  of  a  writ  of  summons  bearing 
teste  on  the  day  of  ;  and  that  in  default  of  your  appearance 

to  the  present  writ  within  eight  days  indusive  after  the  return  hereof,  the  said  A.  B. 
will  cause  an  appearance  to  be  entered  for  you,  and  proceed  thereon  to  judgment 
and  execution,  or  [if  the  defendant  be  suigeet  to  aultimory']  will  cause  pcoceedings  to 
be  taken  to  outlaw  you. 
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No.  4. 
Writ  of  Capiat, ' 

William  the  Fourth,  &c. 

To  the  Sheriff  of 

or. 
To  (he  Constable  of  Dover  Castle, 

or. 
To  the  Mayor  and  Bailiffs  of  Berwick-upon-Tweed, 

or, 
[at  the  case  may  be,]  Greeting : 

We  command  you,  [or  as  before,  or  often  we  have  commanded  you,]  that  you 
omit  not  by  reason  of  any  liberty  in  your  bailiwick,  but  that  you  enter  the  same 
and  take  C.  D.  of  if  he  shall  be  found  in  your  bailiwick,  and  him 

safely  keep  until  he  shall  have  given  you  bail  or  made  deposit  with  you 
according  to  law  in  an  action  on  promises  [or  of  debt,  &c.]  at  the  suit  of  A.  B. 
or  until  the  said  C.  D.  shall  by  other  lawful  means  be  discharged  from  your 
custody.  And  we  do  further  command  you,  that  on  execution  hereof  you  do  deliver 
a  copy  hereof  to  the  said  C.  D.  And  we  hereby  require  the  said  C.  D.  to  take 
notice,  that  within  eight  days  after  execution  hereof  on  him,  inclusive  of  the  day  of 
such  execution,  he  should  cause  special  bail  to  be  put  in  for  him  in  our  court 
of  to  the  said  action,  and  that  in  default  of  his  so  doing  such  pro- 

ceedings may  be  had  and  taken  as  are  mentioned  in  the  warning  hereunder  written 
or  indorsed  hereon.  And  we  do  further  command  you  the  said  sherifF,  that  imme- 
diately after  the  execution  hereof,  or  that  if  the  same  shall  remain  unexecuted,  then 
that  you  do  so  return  the  same  at  the  expiration  of  four  calendar  months  from  the 
date  hereof,  or  sooner  if  you  shall  be  thereto  required  by  order  of  the  said  Court  or 
by  any  judge  thereof. 

Witness  at  Westminster,  the  day  of 

Memorandum  to  be  subscribed  to  the  Writ. 

N.  B.  This  writ  is  to  be  executed  within  four  calendar  months  from  the  dale 
thefeof,  including  the  day  of  such  date*  and  not  afterwards. 

A  Warning  to  the  Defendant, 

1.  If  a  defendant,  being  in  custody,  shall  be  detained  on  this  writ,  or  if  a 
defendant,  being  arrested  theron,  shall  go  to  prison  for  want  of  bail,  the  plaintiff 
may  declare  against  any  such  defendant  before  the  end  of  the  term  next  after  such 
detainer  or  arrest  and  proceed  thereon  to  judgment  and  execution. 

2.  If  a  defendant,  being  arrested  on  this  writ,  shall  have  made  a  deposit  of  money 
according  to  the  statute  7  &  8  Geo.  IV.  c.  71,  and  shall  omit  to  enter  a  common 
appearance  to  the  action,  the  plaintiff  will  be  at  liberty  to  enter  a  common  appear- 
ance for  the  defendant,  and  proceed  thereon  to  judgment  and  execution. 

3.  U  a  defendant,  having  given  bail  on  the  arrest,  shall  omit  to  put  in  special 
bail  at  required,  the  plaintiff  may  proceed  against  the  sheriff  or  on  the  bail  bond. 

4.  If  a  defendant,  having  been  served  only  with  this  writ,  and  not  arrested 
thereon,  shall  not  enter  a  common  appearance  within  eight  days  after  such  service, 
the  plaintiff  may  enter  a  common  appearance  for  such  defendant  and  proceed 
thereon  to  judgment  and  execution. 

S12 
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IndonemenU  to  be  made  en  the  Writ  rfCapUu* 

Bail  for  £  by  affidavit 

or, 
Bail  for  £  by  order  of  [naming  the  judge  making  the  order,']  dated  the 

day  of 

This  writ  was  issued  by  E.  F.  of  Attorney  for  the  pladntiff 

[or  plantiffs]  within  named 

or. 
This  writ  was  issued  in  person  by  the  plaintiff  within  named,  who  xesides  at 

[mention  the  City,  Town,  or  Parish,  and  alto  the  name  of  the 
Hamlet,  Street,  and  number  of  the  House  of  the  Plaintiff's  Residence,  if  any  such 
there  he,] 

No.  6. 
Writ  of  Detainer, 
William  the  Fourth,  &c. 

To  the  Marshal  of  the  Marshalsea  of  our  Court  before  us  [or  To  the  Warden  of 
our  Prison  of  the  Fleet] 

We  command  you  that  you  detain  C.  D.  if  he  shall  be  found  in  your  custody  at 
the  delivery  hereof  to  you,  and  him  safely  keep,  in  an  action  on  promises  [or  of 
debt,  &c.  as  the  ease  muy  be,]  at  the  suit  of  A.  B.  until  he  shall  be  lawfully  dis- 
charged from  your  custody.  And  we  do  further  command  you,  that  on  a  receipt 
hereof  you  do  warn  the  said  C.  D.,  by  serving  a  copy  hereof  on  him,  that  within 
eight  days  after  service  of  such  copy,  inclusive  of  the  day  of  such  service,  he  do 
cause  special  bail  to  be  put  in  for  him  in  our  Court  of  to  the  said 

action ;  and  that  in  default  of  his  so  doing  the  said  A.  B.  may  declare  against  him 
before  the  end  of  the  term  next  after  his  detainer,  and  proceed  thereon  to  judgment 
and  execution.  And  we  do  further  command  you  the  said  [Marshal  or  Warden, 
as  the  case  may  be,]  that  immediately  after  the  service  hereof  you  do  return  this  our 
writ,  or  a  copy  hereof,  to  our  said  court,  together  with  the  day  of  the  service  hereof. 

Witness  at  Westminster,  the  day  of 

N.  B.  This  Writ  is  to  be  indorsed  in  the  same  manner  as  the  Writ  of  Capias,  but 
net  to  contain  the  toaming  on  that  torit. 

No.  6. 

Writ  of  Summons  to  be  served  on  a  Member  of  Parliament  in  order  to  enforce  the 
Pnmsions  of  the  Statute  6  Geo.  IV.  c.  16.  s.  10. 

William  the  Fourth,  &c. 

To  C.  D.  of  &c.  Esquire,  having  privilege  of  parliament,  greeting : 

We  command  you,  that,  within  one  calender  month  next  after  personal  service 
hereof  on  you,  you  do  cause  an  appearance  to  be  entered  for  you  in  our  Court  of 

in  ap  action  [on  promises^  debt,  &c.  as  the  case  may  be,]  at  the 
suit  of  A.  B. ;  and  you  are  hereby  informed,  that  an  affidavit  of  debt  for  the  sum  of 

hath  been  filed  in  the  proper  office,  according  to  the  provisions  of  a 
certain  act  of  parliament  made  and  passed  in  the  sixth  year  of  the  reign  of  his 
late  Majesty  King  George  the  Fourth,  intituled  "  An  Act  to  amend  the  Laws 
relating  to  Bankrupts,''  and  that  unless  you  pay,  secure,  or  compound  foi  the  debt 
sought  to  be  recovered  in  this  action,  or  enter  into  such  bond  as  by  the  said  act  is 
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provided,  and  cause  an  appearance  to  be  entered  for  you  within  one  calendar  month 
next  after  snch  service  hereof,  you  will  be  deemed  to  have  committed  an  act  of 
bankruptcy  from  the  time  of  the  service  hereof. 

Witness  at  Westminster,  the  day  of 

N.  B.  This  Writ  is  to  be  served  within  four  calendar  months  from  the  dato 
thereof,  including  the  day  of  such  date, -and  not  afterwards. 

Direction. — This  Sununont  is  to  be  indorsed  with  the  name  of  the  plaintiff  or  his 
attorney  in  like  manner  as  the  writ  of  Capias, 

Cap,  40. — ^An  Act  to  amend  the  Laws  relating  to  the  Business  of  the  Civil 
Department  of  the  Navy,  and  to  make  other  regulations  for  more  effectu- 
ally carrying  on  the  duties  of  the  said  Departments.      [1st  June,  1832.] 
Cap.  41, — An  Act  to  facilitate  the  recovery  of  Tithes  in  certain  cases  in 
Ireland,  and  for  relief  of  the  Clergy  of  the  Established  Church. 

fist  June,  1832.] 
Cap.  42. — ^An  Act  to  authorize  (in  Parishes  enclosed  under  any  Act  of 
Parliament)  the  letting  of  the  poor  allotments  in  small  portions  to  Indus- 
trious Cottagers.  [1st  June,  1832.] 

S.  1.  Trustees  of  allotments  made  for  the  benefit  of  the  poor,  together 
with  the  churchwardens  and  overseers  in  vestiry  assembled,  may,  and  are 
required  to,  let  portions  of  such  allotment,  not  less  than  one  fourth  of 
an  acre,  and  not  exceeding  one  acre,  to  any  one  individual,  as  a  yearly 
occupation  from  Michaelmas  to  Michaelmas,  to  such  industrious  cot- 
tagers, being  day  labourers  or  journeymen  legally  settled  in  the  parish, 
and  dwelling  within  or  near  its  bounds,  as  shall  apply  for  the  same. 

S.  2.  The  person  hiring  the  land  to  cultivate  it  so  as  to  preserve  it  in 
a  due  state  of  fertility. 

S.  3.  For  the  purpose  of  carrying  this  act  into  effect  a  vestry  shall  be 
held  in  the  first  week  of  September  in  every  year,  of  which  ten  days' 
notice  shall  be  given,  at  which  vestry  the  trustees  may  attend  and  vote, 
and  at  which  any  industrious  cottager  may  apply  to  rent  a  portion  of  the 
land;  the  vestry  are  required  to  reject  the  application,  or  to  make  an 
order  that  he  shall  be  permitted  to  occupy  such  portion  as  they  shall  de- 
termine ;  the  said  order  to  be  a  sufficient  authority  to  the  applicant  to 
enter  into  occupation  of  the  land. 

S.  4.  The  rent  shall  be  payable  in  one  sum  at  the  end  of  the  year's 
occupation. 

S.  5.  If  the  rent  shall  be  four  weeks  in  arrear,  or  the  land  not  duly  cul- 
tivated, the  parish  officers,  with  consent  of  the  vestry,  may  give  notice  to 
quit  within  one  week  after  notice  served  on  the  occupier. 

S.  6.  If  any  person  to  whom  land  has  been  let  as  aforesaid  shall 
refuse  to  deliver  up  possession,  or  if  any  other  person  shall  unlawfully 
hold  possession  of  such  land,  the  churchwardens  and  overseers  may 
exhibit  a  complaint  before  two  justices,  who  are  authorized  to  issue  a 
summons  under  their  hands  and  seals  to  the  person  against  whom  com- 
plaint shall  be  made  to  appear  before  them ;  and  the  justices  on  appear- 
ance, or  proof  that  the  summons  has  been  served,  may  hear  and  determine 
the  complaint,  and  if  they  shall  adjudge  the  same  to  be  true,  then  by 
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wurant  under  their  bands  and  mis  caoie  poasessicm  of  the  land  to  be 
ddiveced  to  the  cbacohwaidens  and  overseers. 

S.  7.  Arrears  of  rent  shall  be  recoTerable  by  application  to  two  justices 
in  petty  sessions,  «ho  shall  summon  the  party,  and  if  they  find  any  rent 
to  be  due,  issue  a  warrant  to  levy  the  same  upon  the  goodA  of  the  person 
from  whom  the  rent  shall  be  due. 

S.  8.  The  rent  to  be  applied  in  the  purchase  of  fuel  to  be  distributed 
in  winter  among  the  poor  parishioners. 

S.  9.  If  any  allotments  shall  lie  at  an  inconvenient  distance,  the  vestry 
may  let  such  allotment,  and  hire  in  lieu  thereof  land  of  equal  value  for 
the  purposes  of  this  act. 

S.  10.  No  habitations  shall  be  erected  on  the  land  demised  under  this 
act. 

S.  11.  The  powers  of  this  act  to  be  held  to  apply  where  applicable  to 
the  acts  of  1  &  2  W.  4.  c.  42,  and  59. 
Cap.  43.— An  Act  to  continue  until  the  First  day  of  March  One  thousand 
eight  hundred  and  thirty-six  an  Act  of  the  Ninth  Year  of  His  l^te 
Majesty,  for  the  Belief  of  Insolvent  Debtors  in  India.  [1st  June,  1832.] 
Cap.  44. — ^An  Act  to  continue  for  Three  Years  and  to  amend  the  Laws  for 
the  Relief  of  Insolvent  Debtors  in  England.  [6th  June,  1832*] 

S.  1.  The  acts  of  7  G.  4.  c.  57,  and  1  W.  4.  c.  38,  are  continued. 

S.  2.  Assignees  shaH  not  be  required  to  execute  a  counterpart  of  con- 
veyances, but  the  provisional  assignee  shall  execute  such  conveyances  in 
duplicate,  one  part  to  be  filed  of  record  in  the  Insolvent  Court ;  a  copy 
of  such  record  to  be  evidence  of  the  conveyances  and  of  title. 

S.  3.  Examiners  may  be  appointed  in  Middlesex  and  Surrey,  the  city 
of  London,  and  borough  of  Southwark,  as  well  as  in  the  country. 

S.  4.  This  act  may  be  altered  this  session. 

S,  5.  The  recited  acts  and  this  act  to  continue  in  force  until  the  first  of 
June,  1835. 
Cap.  45. — ^An  Act  to  amend  the  Representation  of  the  People  in  England 
and  Wales.  [7th  June,  1832.] 

S.  1.  Each  of  tlie  boroughs  enumerated  in  the  schedule  marked  (A.)  to 
this  act  annexed  shall,  after  the  end  of  this  present  parliament,  cease  to 
return  any  inember  or  members  to  serve  in  parliament. 

S.  2.  Each  of  the  boroughs  enumerated  in  schedule  (B.)  shall  return 
one  member  only. 

S.  S.  Each  of  the  places  named  in  schedule  (C.)  shall,  for  the  purposes 
of  this  act,  be  a  borough,  and  shall  return  two  members. 

S.  4.  Each  of  the  places  named  in  schedule  (D.)  shall,  for  the  purposes 
of  this  act,  be  a  borough,  and  shall  return  one  member. 

S.  5.  The  borough  of  New  Shoreham  shall  include  the  rape  of  Bramber 
in  Sussex,  except  such  parts  thereof  as  shall  be  included  in  the  borough  of 
Horsham ;  the  borough  of  Cricklade  shall  include  the  hundreds  and  divisions 
of  Highworth,Cricklade,  Staple,  Kingsbridge,and  Malmsbury  in  Wiltshire, 
except  such  parts  as  shall  be  included  in  the  borough  of  Malmsbury ; 
the  borough  of  Aylesbury  shall  include  the  three  hundreds  of  Aylesbury, 
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in  the  county  of  BiMkingham ;  and  the  borough  of  East  Retfohl  shall 
include  the  hundred  of  Bassetlaw  in  the  county  of  Nottingham. 

S.  6.  The  boiroagh  of  ^Veymouth  and  Melcombe  Regis  shall  return  two 
members  only;  the  borough  of  Penryn  shall  include  the  town  of  Fal- 
mouth ;  and  the  borough  of  Sandwich  shall  include  the  parishes  of  Deal 
and  Walmer. 

S.  7.  E^ery  city  and  borough  in  England  which  now  returns  a  mem- 
ber or  members,  and  every  place  sharing  in  the  election  therewith,  (ex- 
cept the  several  boroughs  enumerated  in  schedule  A.)^  and  except  the 
boroughs  of  New  Shoreham,  Cricklade,  Aylesbury,  and  East  Retford* 
shall,  and  each  of  the  boroughs  of  Penryn  and  Sandwich  also  shalU 
include  the  place  or  places  to  be  comprehended  within  the  boundaries  of 
every  such  city,  borough  or  place,  as  such  boundaries  shall  be  settled  by 
an  act  to  be  passed  for  that  purpose  in  this  parliament. 

S.  8.  Each  of  the  places  named  in  schedule  (E.)  shall  have  a  share  in 
the  election  of  a  member  to  serve  for  the  shire  town,  or  borough,  mentioned 
in  conjunction  therewith. 

S.  9*  The  boundaries  of  places  and  shire-towns  named  in  schedule 
(E.),  and  of  the  borough  of  Brecon,  to  be  settled  by  an  act  to  be  passed 
for  that  purpose. 

S.  10.  The  boundaries  of  the  towns  of  Swansea,  Loughor,  Neath, 
«  Aberavon,  and  Ken -fig,  to  be  settled  by  an  act  to  be  passed  for  that  pur- 
pose, and  collectively  to  return  one  member ;  the  portreeve  of  Swansea 
to  be  the  returning  officer ;  and  no  person  by  reason  of  any  right  accru- 
ing in  any  of  the  said  five  towns  shall  have  a  vote  for  the  borough  of 
Cardiff. 

S.  11.  The  persons  respectively  described  in  schedules  (C.)  and  (D.) 
shall  be  returning  officers  for  the  respective  boroughs  therein  mentioned ; 
and  where  no  persons  are  mentioned  in  such  schedules  as  returning  offi- 
cers, the  sheriff  of  the  county  shall,  within  two  months  after  the  passing 
of  this  act,  and  in  March  in  every  year,  by  writing  under  his  hand,  to  be 
delivered  to  the  clerk  of  the  peace,  and  by  him  filed  with  the  records  of 
his  office,  appoint  for  each  borough  a  fit  person,  resident  therein,  to  be 
returning-  officer ;  and  in  the  event  of  the  death  of  such  person,  or  of  his 
becoming  incapable  to  act,  the  sheriff  shall  forthwith  nominate  a  succes- 
sor ;  and  no  person  shall  be  compellable  to  serve  sk  second  time  in  the 
said  office  for  the  same  borough :  Provided  that  no  person  in  holy  orders, 
nor  churchwarden  or  overseer  within  such  borough,  shall  be  nominated 
as  returning  officer ;  and  that  no  returning  officer  shall  be  appointed 
churchwarden  or  overseer :  Provided  also  that  no  person  qualified  to  serve 
in  parliament  shall  be  compellable  to  serve  as  returning  officer  for  any 
borough,  if  within  one  week  of  notice  of  his  appointment  he  shall  make 
oath  of  such  qualification  before  a  justice  of  the  peace,  and  notify  the  same 
to  the  sheriff,  provided  that  in  case  the  king  shall  grant  a  charter  or  incor- 
poration to  any  of  the  boroughs  named  in  schedules  (C.)  and  (D.)  and 
shall  by  Such  charter  give  power  to  elect  a  mayor  or  other  chief  municipal 
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officer,  then  such  mayor  or  officer  shall  be  returning  officer  for  such 
borough. 

S.  1 2.  In  all  ftiture  parliaments  there  shall  be  six  knights  of  the  shire 
for  Yorkshire,  two  for  each  riding:  the  courts  for  the  election  to  be  at 
York,  Wakefield,  and  Beverley  respectively. 

S.  13.  There  shall  be  four  knights  of  the  shire  for  the  county  of  Lincoln, 
two  for  the  parts  of  Lindsey,  and  two  for  the  parts  of  Kesteven  and 
Holland ;  the  courts  for  the  election  to  be  at  Lincoln  and  Sleaford. 

S.  1 4.  Each  of  the  counties  enumerated  in  schedule  (F.)  shall  be 
divided  into  two  divisions,  to  be  settled  by  another  act,  and  there  shall  be 
four  knights  for  each  of  the  said  counties,  two  for  each  division,  the 
courts  for  the  election  to  be  named  in  the  act  referred  to. 

S.  15.  There  shall  be  three  knights  for  each  of  the  counties  enumerated 
in  schedule  (F.  2.)  and  two  for  each  of  the  counties  of  Carmarthen, 
Denbigh,  and  Glamorgan. 

S.  16.  The  Isle  of  Wight  shall,  for  the  purposes  of  this  act,  be  a 
county  of  itself,  and  return  one  knight ;  the  election  to  be  holden  at  the 
town  of  Newport,  and  the  sheriff  of  the  Isle  of  Wight,  or  his  deputy,  to 
be  returning  officer.    * 

S.  1 7.  For  the  purpose  of  electing  knights  of  the  shire,  the  East  Riding 
of  the  county  of  York,  the  North  Riding  of  the  county  of  York,  the  parts 
of  Lindsey  in  Lincolnshire,  and  the  several  counties^t  large,  enumerated 
in  schedule  (G.),  shall  respectively  include  the  several  cities  and  towns 
respectively  mentioned  in  conjunction  with  such  ridings,  parts  and  coun- 
ties at  large,  in  the  said  schedule. 

S.  18.  No  person  shall  be  entitled  to  vote  for  the  election  of  knights  of 
the  shire,  or  of  members  for  any  city  or  town  being  a  county  of  itself,  in 
respect  of  any  freehold  tenement  (or  life,  except  such  person  shall  be  the 
bon&  fide  occupier  thereof,  or  except  the  same  shall  have  come  to  such 
person  by  marriage,  marriage  settlement,  devise,  or  promotion  to  any 
benefice  or  office,  or  except  the  same  shall  be  of  the  clear  yearly  value  of 
10/.  above  all  rents  and  charges :  Provided  that  this  act  shall  not  prevent 
freeholders  now  seised  for  life  from  retaining  or  acquiring  such  right  of 
voting,  if  such  right  be  duly  registered. 

S.  1%.  Copyholders  for  life,  or  for  any  larger  estate,  of  tlie  clear  yearly 
value  of  10/.,  shall  be  entitled  to  vote  in  the  election  of  knights  of  the 
shire. 

S.  20.  Lessees  or  assignees  of  tenements  of  whatever  tenure,  for  the 
unexpired  residue  of  any  term  originally  created  for  not  less  than  sixty 
years  (whether  determinable  on  a  life  or  lives,  or  not,)  of  the  clear 
yearly  value  of  10/.  above  all  rents  and  charges,  or  for  the  unexpired 
residue  of  any  term  originally  created  for  not  less  than  twenty  years,  of 
the  clear  yearly  value  of  not  less  than  50/.,  or  persops  who  shall  occupy, 
as  tenant,  any  lands  or  tenements  for  which  he  shall  be  liable  to  a^'yearly 
rent  of  not  less  than  50/.,  shall  be  entitled  to  vote  in  the  election  of 
knights  of  the  shire  in  which  such  tenements  shall  be  situate :  Provided 
that  no  sub -lessee,  or  assignee  of  any  underlease,  shall  have  a  right  to 
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tote  in  respect  of  any  such  term  of  60  or  20  years,  unless  he  be  in  the 
actual  occupation  of  the  premises. 

S.  31.  No  public  tax,  nor  church,  county,  or  parochial  rate  shall  be 
deemed  to  be  a  charge  payable  out  of  lands  within  the  meaning  of  this 
act 

S.  22.  Voters  for  knights  need  not  be  assessed  to  the  land  tax. 

S.  23.  Trustees  and  mortgagees  not  in  actual  possession  or  receipt  of 
the  rents  and  profits  shall  not  be  entitled  to  vote,  but  the  mortgagor  or 
cestui  que  trust. 

S.  24.  No  person  shall  be  entitled  to  vote  for  a  knight  of  the  shire  in 
respect  of  any  freehold  house,  &c.  occupied  by  himself,  which  would 
confer  a  vote  for  any  city  or  borough. 

S.  25.  No  person  shall  be  entitled  to  vote  for  a  knight  of  the  shire 
in  respect  of  any  copyhold  or  leasehold  house,  &c.,  which  would  confer 
a  vote  for  any  city  or  borough. 

S.  26.  No  person  shall  be  entitled  to  vote  for  a  knight  of  the  shire  un- 
less duly  registered ;  and  no  person  shall  be  registered  in  any  year  in 
respect  of  his  estate  or  interest  in  lands,  &c.,  as  a  freeholder,  copyholder, 
customary  tenant,  or  tenant  in  ancient  demesne,  unless  he  shall  have 
been  in  the  actual  possession  thereof,  or  in  receipt  of  the  rent  and  profits 
for  his  own  use,  for  six  calendBr  months  next  previous  to  the  last  day  of 
July  in  such  year;  and  no  lessee  or  assignee,  occupier  or  tenant  shall  be 
registered,  unless  he  shall  have  been  in  actual  possession,  or  in  receipt 
of  the  rent  and  profits  for  twelve  calendar  months  next  previous  to  the 
last  day  of  July:  the  above  provisions  not  to  apply  to  persons  obtaining 
property  by  descent,  succession,  marriage,  marriage  settlement,  devise, 
or  promotion  to  any  benefice  in  a  church  or  to  any  office. 

S.  27.  In  every  city  or  borough  returning  members,  every  person  who 
shall  occupy  within  such  city  or  borough,  or  within  any  place  sharing  in 
the  election,  as  owner  or  tenant,  any  house,  warehouse,  &c.  of  the  clear 
yearly  value  of  10/.,  shall  be  entitled  to  vote:  provided  that  no  such 
person  shall  be  registered,  unless  he  shall  have  occupied  the  premises 
for  twele  calendar  months  next  previous  to  the  last  day  of  July,  nor  un- 
less he  shall  have  been  rated  in  respect  of  such  premises  to  the  poor-rate, 
nor  unless  he  shall  have  paid,  on  or  before  the  20th  of  July,  all  the  poor's 
rates  and  assessed  taxes  payable  in  respect  of  such  premises  previously  to 
the  6th  day  of  April  preceding :  provided  also,  that  he  shall  have  resided 
for  six  calendar  months  next  previous  to  the  last  day  of  July  within  the 
city  or  borough,  or  place  sharing  in  the  election,  or  within  seven  statute 
miles  thereof.  . 

S.  28.  The  premises,  in  respect  of  the  occupation  of  which  any  person 
shall  be  entitled  to  vote,  need  not  be  the  same  premises,  but  may  be 
,  different  premises  occupied  in  immediate  succession. 

S.  29.  In  case  of  the  occupation  of  premises  by  more  persons  than 
one,  as  owners  or  tenants,  in  any  city  or  borough,  each  occupier  shall 
be  entitled  to  vote,  if  the  clear  yearly  value,  when  divided,  shall  give  a 
sum  of  not  less  than  10/.  for  each  occupier. 
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S.  30.  Occupiers  of  houses,  &c.  in  cities  or  boroughs  or  frfaces  sharing 
in  the  election  may  claim  to  be  rated ;  aod  on  their  making  such  daim, 
and  actually  paying  or  tendering  the  full  amount  of  the  rate  then  due, 
the  overseers  are  required  to  put  the  occupier's  names  on  the  rate  for  &e 
time  being ;  in  case  the  overseers  shall  neglect  or  refuse  so  to  do,  such 
occupier  shall  for  the  purposes  of  this  act  be  deemed  to  hsvebeea  rated : 
provided,  that  where  by  virtue  of  any  act  of  parliament  the  landlord 
shall  be  liable  to  pay  the  raAe,  nodiing  herein  contained  shall  be  deemed 
to  discharge  such  liability. 

S.  31.  In  every  city  or  town,  being  a  county  of  itself,  in  which  free- 
holders or  burgage  tenants  now  have  a  right  to  vote,  every  such  free- 
holder and  burgage  tenant  shall  be  entitled  to  vote,  if  duly  registered  ; 
but  no  such  person  shall  be  registered  in  respect  of  any  freehold  or 
burgage  tenement,  unless  he  shall  have  been  in  actual  possession  thereof, 
or  in  the  receipt  of  the  rents  and  profits  for  his  own  use,  for  twelve 
calendar  months  previous  to  the  last  day  of  July,  (except  where  the  same 
shall  have  come  to  him  at  any  time  within  such  twelve  months  by 
descent,  succession,  marriage,  marriage  settlement,  devise,  or  promotion 
to  any  benefice  or  office,)  nor  unless  he  shall  have  resided  for  six  calendar 
months  next  previous  to  the  last  day  of  July  widiin  such  city  or  town, 
or  within  seven  miles  thereof:  provided  that  this  enactment  shaU  not 
vary  the  provisions  before  made  relative  to  the  right  of  voting  in  any 
city  or  town  being  a  county  of  itself,  in  respect  of  any  freehold  for  life : 
provided  also,  that  the  above  provisions  shall  extend  to  freeholds  and 
burgage  tenements  within  the  new  boundaries. 

S.  32.  Every  person  formerly  entitled  to  vote  as  a  burgess  or  freeman 
of  a  city  or  boroagh  shall  still  be  entitled  to  vote,  if  duly  registered; 
but  no  such  person  shall  be  registered  in  any  year,  unless  he  shall,  on 
the  last  day  of  July  in  such  year,  be  qualified  so  as  to  vote,  if  such  day 
were  the  day  of  election,  and  this  act  had  not  been  passed,  nor  unless 
he  shall  have  resided  for  six  months  next  previous  to  the  last  day  of 
July  within  such  city  or  borough,  or  within  seven  miles  of  the  place 
where  the  pdl  shall  heretofore  have  been  taken,  nor  unless,  where  he 
shall  be  a  burgess  or  freeman  of  any  place  sharing  in  the  election  for  any 
city  or  borough,  he  shall  have  resided  for  six  months  next  previous  to 
the  last  day  of  July  within  such  place,  or  within  seven  miles  of  the 
place  mentioned  in  conjunction  with  such  place,  and  named  in  sche- 
dule (E.  2) :  provided  that  no  person'  admitted  a  burgess  or  freeman 
since  the  1st  of  March,  1831,  otherwise  than  in  respect  of  birth 
or  servitude,  shall  be  entitled  to  vote  or  be  registered :  provided  also, 
that  every  person  formerly  entitled  to  vote  as  a  burgess  or  freeman 
of  Swansea,  Loughor,  Neath,  Aberavon,  or  Ken-fig,  in  the  election  for 
the  borough  of  Cardiff,  shall  cease  to  vote  in  such  election,  and  instead 
thereof  be  entitled  to  vote  for  the  borough  composed  of  Swansea,  Loughor, 
Neath,  Aberavon,  and  Ken-fig. 

S.  33.  No  person  shaU  vote  for  any  city  or  borough  except  jn  respect 
of  some  right  conferred  by  tlds  act,  or  ai  a  butgess  or  freeman,  or  fiiee- 


AbHract  of  the  Pubiic  General  Shsiuies.  267 

^faoUev  or  bnigage  tenant :'  proTiikl  istiat  evtry  poson  mawbvring  a  xi^t 
to  yoke  in  irirtue  of  any  oHker  qtiatifieation  than  as  a  bingiefli  or  freaiBaD, 
or  freekolder  or  bivgage  ttnaal,  sbaU  retain  auch  rigkt  90  long  as  be  shall 
be  qualified  according  to  the  usages  of  siieh  dty  or  boroiigb»  and  if 
duly  registered,  six  months'  residence  within  seven  miles  required,  as  in 
the  next  preceding  section :  such  right  of  voting  to  eease,  if  omitted  fivm 
the  register  for  two  successiva  years. 

S.  34.  Contains  particiiiar  provisions  as  to  persons  now  eadtied.  to  vote 
for  New  Shoreham,  Cricklade,  Aylesbury,  or  East  Retlbid  in  respect  of 
fi^e^KAds. 

S.  35.  No  person  shall  vote  for  any  city  or  bonmgb  (other  iban  a  city 
or  town  being  a  county  of  itself)  in  re^)ect  of  any  buigage  tenement  or 
freehold  acquired  sioee  March  1,  1831,  unless  acquired  by  descent,  suc- 
cession, marriage,  devise,  or  promotion  to  a  benefice  or  office. 

S.  36.  Persons  receiving  parochial  relief  within  twelve  montbs  not  to 
be  registered. 

S.  37.  Overseers  on  the  2(Xih  of  June  in  every -year  to  Bx  notices  on 
<be  doors  af  cburcfaes  and  chapels  according  to  the  Form  No.  1.  in  She- 
dule  (H.),  reqmring  all  persons  entitled  to  vote  for  knights  of  the  shire 
to  deliver  to  the  overaeen,  on  or  befinre  the  20tli  of  July,  a  notice  of  their 
daim  according  to  the  Form  numbered  2  in  Schedule  (H.),  provided 
that  persons  once  on  the  register  need  not  make  any  subsequent  daim. 

S.  38.  Overseen  to  prepare  lists  of  county  voters  every  year,  according 
to  Form  3  in  Shedule  (H.);  to  have  power  of  objecting  to  any  name  in- 
serted in  the  lists;  to  sign  such  lists,  and  keep  copies  for  in^[>ection.  In 
places  where  there  are  no  overseers,  the  list  to  be  made  out  by  the  over- 
seers of  the  parish  next  adjoining. 

S.  39.  Persons  in  Ibe  register  fixr  die  time  being  may  object  to  persons 
not  entitled  to  be  retained  in  the  county  lists,  such  dejection  to  be  by 
written  notice,  according  to  Form  4  in  Schedule  (H.) ;  a  notice  also  ac- 
cording to  Form  5  in  Schedule  (H.  to  be  served  on,  the  party  oljected 
to;  a  list  of  tbe  persons  objected  to,  according  to  Form  6  in  Schedule  (H.), 
to  be  published  by  the  overseers. 

S.  40.  The  overseers  to  deliver  the  lists  to  the  high  constable  of  the 
hundred^  by  him  to  be  ddiverfid  to  the  clerk  of  the  peace,  who  is  to  make 
an  abstraot  of  tiie  number  of  persons  objected  to,  and  teansmit  the  same 
to  the  barrister  appointed  to  revise  the  lists. 

S.  41.  Judges  of  assiae  to  nominate  barristers  to  revise  the  lists  of 
county  voters ;  such  barrister  to  give  notice  of  the  times  and  places  at 
whidi  be  will  hold  Coi^rts  for  that  purpose,  such  times  being  between  the 
15th  of  September  and  the  25th  of  October:  provided  thi^  no  M^nbes  of 
Pailianiaivt  or  person  holding  office  under  the  crown  shall  be  appointed 
such  banister,  and  that  no  banristar  abaU  be  eligible  to  serve  in  Pariiament 
for  eighteen  months  from  the  time  of  lus  appointment  far  the  counly  for 
which  he  shall  be  appointed. 

8. 42.  The  clerk  of  the  peace  and  dveneers  shall  attend  before  the  bar- 
rister, and  answer  aU  questiQoa  on  oatii  touching  any  matters  necessary 
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for  reirisiiig  the  lists :  thebarrister  to  retain  in  the  lists  all  names  not  objected 
.  to  and  those  objected  to,  unless  the  party  objecting  shall  appear  in  support 
of  his  olijection;  in  case  the  objecting  party  appears,  the  person  objected 
to  diall  reqmxe  proof  of  qualification,  and  if  not  proved,  shall  expunge 
the  name  from  the  list:  the  banister  may  also  rectify  mistakes  and  sup- 
ply omissions  in  the  lists. 

S.  43.  The  barrister  may  insert  in  the  county  lists  the  names  of  claim- 
ants who  have  given  notice  of  their  claim  omitted  by  the  overseers,  on 
proof  of  notice  and  qualification. 

S.  44.  Overseers  are  to  prepare  lists  of  persons  (other  than  fireemen) 
entitled  to  vote  in  boroughs;  such  lists  to  be  according  to  the  Forms  1 
and  2  in  Schedule  (I.),  and  to  be  published  and  kept  for  inspection. 

S.  45.  Places  in  which  there  are  no  overseers  to  be  deemed  in  the 
parish  or  township  next  adjoining. 

S.  46.  The  town  clerk,  or  other  chief  officer,  of  cities  or  boroughs,  are 
to  prepare  and  publish  the  lists  of  freemen  according  to  the  Fonn  num- 
bered 3  in  Schedule  (I.) 

S.  47.  Persons  omitted  in  the  lists  for  cities  or  boroughs  to  give  notice 
of  their  claims  according  to  Form  4  in  Schedule  (I.),  and  notices  as  to 
persons  not  entitled  to  be  retained  in  such  lists  according  to  Form  5  in 
'  Schedule  ^I.)  Overseers  to  publish  lists  of  claimants  and  persons  objected 
to  according  to  Forms  6  and  7  in  Schedule  (I.),  and  town  clerks  to  publish 
lists  of  freemen  claiming  votes  and  objected  to  according  to  the  Forms  8 
and  9  in  Schedule  (I.) 

S.  48.  The  returning  officers  for  the. city  of  London  to  issue  precepts  to 
the  clerks  of  the  several  livery  companies,  requiring  them  to  make  out 
alphabetical  lists  according  to  the  form  in  Schedule  (K.) ;  such  clerks  to 
rign  the  lists,  and  transniit  them,  with  two  printed  copies,  to  the  returning 
officers,  who  are  to  fix  one  copy  in  the  Guildhall  and  one  in  the  Royal 
Exchange;  the  clerks  to  have  lists  printed  and  kept  for  inspection: 
notices  of  omissions  to  be  given  to  the  returning  officer  according  to 
.  Form  1  in  Schedule  (K.),  and  lists  of  persons  claiming  to  be  inserted  to  be 
made  out  and  published  according  to  Form  2  in  Schedule  (K.) ;  notices  of 
persons  objected  to,  to  be  served  according  to  Form  3  in  Schedule  (K.) 
In  the  city  of  London  the  poll  of  liverymen  to  be  taken  in  the  Guildhall. 

S.  49.  Judges  of  assize  to  name  barrister  to  revise  the  lists  of  borough 
and  city  voters. 

S.  50.  Contains  provisions  as  to  the  revisions  of  lists  of  city  and  borough 
voters  similar  to  those  in  S.  42. 

S.  51.  Overseers  to  have  power  to  inspect  tax  assessments ;  and  the 
barrister  to  require  the  production  of  tax  assessments  and  rates. 

S.  52.  Barrister  to  have  the  power  of  adjourning  the  courl^  of  adminis- 
tering oaths,  and  to  determine  on  the  validity  of  claims  and  objections, 
and  to  settle  and  sign  the  lists  in  open  court 

S.  53.  The  judges  may  appoint  additional  barristers  if  necessary. 

S.  54.  County  lists  to  be  transihitted  by  the  barrister  to  the  clerk  of  the 
peace ;  borough  and  city  lists  to  be  kept  by  the  returning  officer  fiurly 
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ccmied  into  a  book,  and  given  over  to  bis  suoceBSor.  Such  books  to  be 
deemed  tbe  register  of  the  electors,  and  to  be  in  force  untQ  the  first  of 
November  in  the  following  year. 

S.  65.  Copies  of  the  lists  and  of  the  registers  to  be  published  for  sale. 

S.  56.  Provides  lor  the  payment  of  the  expenses  of  the  overseers,  clerks 
of  the  peace,  &c. 

S.  57.  For  remuneration  to  the  barristers. 

S.  58.  The  returning  officer  or  his  deputy  at  elections  shall  ask  the  fol- 
lowing questions,  if  required  by  any  candidate,  and  no  other : 

1.  Are  you  the  same  person  whose  name  appears  as  A.  B.  on  the 
register  of  voters  now  in  force  for  the  county  of  [or,  for  the 

riding,  parts,  or  divisions,  &c.,  or^  for  the  city,  &c.  as  the 
case  may  6e]  ? 

2.  Have  you  already  voted,  either  here  or  elsewhere,  at  this  election 
for  the  county  of  [oTy  for  the  riding,  parts,  or  divisions 
of  the  county  of  ,  or,. for  the  city  or  borough  of  as  the 
case  may  be"]  ? 

3.  Have  you  the  same  qualifications  for  which  your  name  was  origi- 
nally inserted  in  the  register  of  voters  now  in  force  fi>r  the  county 
o^  &c.  [or,  for  the  riding,  &c.,  or,  for  the  city,  &c.,  as  the  case 
may  he,  specifying  in  each  case  the  particulars  of  the  qiudification  as 
described  in  the  register']  ? 

And  the  returning  officer,  if  required  so  to  do,  may  administer  the  fol- 
lowing oath : 

"  You  do  swear  [or,  being  a  Quaker  or  Moravian,  do  affirm]  that 
you  are  the  same  person  whose  name  appears  as  A.  B.  on  the  re- 
gister of  voters  now  in  force  for  the. county  of  [or,  for  the 
riding,  parts,  or  divisions  of  the  county  of  or,  for  the  city  or 
borough  of  as  the  case  may  he"],  and  that  you  have  not  before 
voted,  either  here  or  elsewhere,  at  the  present  election  for  the  said 
county  [or,  for  the  said  riding,  parts,  or  division  of  the  said  county, 
or,  for  the  said  city  or  borough,,  as  the  case  may  beJ] 

So  help  you  God." 
No  other  oath  as  to  qualification  to  be  imposed,  and  no  scrutiny  by  any 
returning  officer  to  be  allowed. 

S.  59.  Persons  excluded  from  the  register  by  the  barrister  may  tender 
their  votes  at  the  election  to  be  entered  as  a  disputed  vote  on  the  poll-book 
by  the  returning  officer. 

S.  60.  On  petition  to  the  House  of  Commons  the  correctness  of  the 
register  may  be  impeached,  and  the  poll  altered  by  the  special  committee, 
and  the  return  amended  by  the  House  accordingly. 

S.  61.  Sherifis  of  the  divided  counties  to  fix  the  time  and  to  preside  at 
elections. 

S.  62.  The  polls  at  county  elections  to  be  open  two  days,  for  seven  hours 
the  first  day  and  eight  hours  the  second. 

S.  63.  Counties  to  be  divided  into  districts  for  polling. 

S.  64.  Booths  may  be  erected  at  the  different  polling  places  for  counties^ 
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but  no  Toter  to  poll  out  isi  the  distriet  In  whkb  the  property  gitring  tiie 
qualification  Ues. 

S.  65.  Sheriffi  may  appoint  deputies  and  dstla  to  take  die  poUs;  the 
latter  to  seal  their  books  at  the  dose  of  each  day's  poU,  and  deliver  ihem 
to  ihfi  sheiiffii  or  their  deputies  \  on  the  final  close  to  be  received  by  the 
deputies,  and  by  them  delivered  to  the  sheriffi  or  und^^^hieiiffii  and 
opened,  and  the  state  of  the  poU  declared  on  the  neoct  day  but  one  after  the 
dose  of  the  poll. 

S.  66.  Sherifib  in  county  elections  may  act  in  places  of  exdnsive  juris- 
diotion. 

S.  67.  The  polls  at  contested  elections  for  boroughs  and  cities  to  remain 
open  as  in  county  elections. 

S.  68.  Polling  for  boroughs  in  England  to  be  at  'several  booths,  not 
more  than  600  voting  at  one  compartment  in  a  booth :  each  person  td 
vote  at  the  booth  appointed  for  his  parish  or  district ;  and  if  the  bootiis  are 
at  different  places,  a  deputy  to  preside  at  each  place :  the  poll  books  to  be 
kept  and  opened  by  the  returning  officer  as  in  county  elections. 

S.  69.  Polling  districts  to  be  appointed  for  Shoreham,  CricUade,  Ayles- 
bury, and  £a0t  Retford. 

S.  70.  Returning  officers  may  dose  tiie  poll  before  the  expiration  of  the 
time  fixed,  where  he  might  heretofore  lawfiilly  have  done  it:  the  poll  may 
be  adjourned  firom  day  to  day  in  case  of  riot. 

S.  71.  Candidates,  or  persons  pn^wsing  a  candidate  vdthout  his  consent, 
to  be  at  the  expense  of  booths  and  poll  clerks. 

S.  72,  Returning  officers  to  prepare  certified  copies  of  the  register  of 
votsn  tat  each  booth. 

S.  73.  Deputies  to  have  the  same  power  as  the  returning  officers  of 
administering  oatiis. 

S.  74.  Contains  particular  regulatiens  fiir  polling,  &c  for  the  borough 
of  Monmouth  and  for  tiie  contributocy  borou^  of  Wales. 

S.  75.  All  laws  in  force  relating  to  decttons  to  remain  in  foil  force,  ex- 
cept where  superseded  by  this  act 

S.  76.  Sheriffi,  officers,  barristers,  and  others,  wiUully  contravening  any 
of  the  provisions  of  tiiis  act,  liable  to  be  sued  in  action  of  debt  for  the  penal 
sum  of  £500. 

S.  77.  Writs,  mandates,  precepts,  frc.  issued  for  the  dection  of  mem- 
berS)  to  be  finmed  confonnaUy  to  tiiis  act 

S.  78.  This  act  not  to  extend  to  the  Universities  of  Oxford  and  Cam- 
bridge. 

S.  79.  Contams  rules  for  the  constmctioii  of  diffisrent  words  used  in  tiiis 
act 

S.  80.  Contains  provisioiis  for  deforring  the  preparations  for  the  first 
registration  in  case  the  proposed  Boundary  Act  should  not  pass  before 
the  1st  of  June,  1832.^ 

*  The  act  alluded  to  has  since  passed,  but  not  so  soon  as  here  contemplated, 
consequently  an  order  in  council,  under  the  provisions  of  this  section,  has  been 
made,  deferring  the  period  of  registration,  &c.  for  this  year. 
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S.  81.  In  caie  of  a  dusoludon  of  parliament  after  the  paniiig  of  the 
Boimdaxy  Act  and  before  registrafion,  the  right  of  voting  given  by  this 
act  to  take  effect  without  registration. 

S.  82.  Contains  provisions  in  case  of  a  dissolution  of  parliament  before 
the  passing  of  the  Boundary  Act^ 

Schedules  to  which  tlie  foregoing  Act  refers,    • 

SCBEDUI.B  (A.) 

*  (Boroughs  Di^ranchited,) 
Old  Sanim,  Wiltshire ;  Newtown,  Isle  of  Wight ;  St.  Michaers  or  Midshall, 
Cornwall ;  Gatton,  Surrey ;  Brarober,  Sussex  ;  Bossiney,  Cornwall ;  Dunwicb,  ' 
Suffolk  ;  Ludgershall,  Wiltshire  ;  St.  Mawe*s,  Cornwall ;  Beeralston,  Devonshire  ; 
West  Looe,  Cornwall ;  St.  Germain's,  Cornwall ;  Newport,  Cornwall ;  Blechingley, 
Surrey  ;  Aldborough,  Yorkshire  ;  Caroelford,  Cornwall ;  Hindon,  Wiltshire ;  East 
Looe,  Cornwall ;  Corfe Castle,  Dorsetshire;  Bedwin  (Great),  Wiltshire ;  Yarmouth, 
Isle  of  Wight,  Hampshire ;  Queenborough,  Kent ;  Castle  Rising,  Norfolk ;  East 
Grinstead,  Sussex  ;  Higham  Ferrers,  Northamptonshire ;  Wendover,  Buckingham- 
shire; Weobly,  Herefordshire;  Winchelsea,  Sussex;  Tregony,  Cornwall;  Hasle- 
mere,  Surrey ;  Saltasb,  Cornwall ;  Orford,  Suffolk  ;  Callington,  Cornwall ;  Newton, 
Lancashire ;  Ilchester,  Somersetshire ;  Boroughbridge,  Yorkshire ;  Stockbridge, 
Hampshire;  Romuey  (New),  Kent;  Hedon,  Yorkshire ;  Plympton,  Devonshire;  ' 
Seaford,  Sussex;  Hejtesbury,  Wiltshire;  Steyning,  Sussex;  Whitchurch,  Hamp- 
shire ;  Wootton  Bassett,  Wiltshire ;  Downton,  Wiltshire ;  Fowey,  Cornwall ; 
Milbome  Port,  Somersetshire ;  Aldeburgh,  Sofiblk ;  Minebead,  Somersetshire ; 
Bishop's  Castle,  Shropshire ;  Okebampton,  Devonshire ;  Appleby,  Westmoreland ; 
Lostwithiel,  Cornwall ;  Brackley,  Northamptonshire;  Amersham, Badinghamsbire. 

Schedule  (B.) 

(Boroughi  to  Return  One  Member  Only.) 

Petersfield,  Hampshire ;  Ashburton,  Devonshire ;  Eye,  Suffolk ;  Westbury, 
Wiltshire ;  Wareham,  Dorsetshire ;  Midhurst,  Sussex ;  Woodstock,  Oxfordshire  ; 
Wilton,  Wiltshire;  Malmesbury,  Wiltshire;  Liskeard,  Cornwall;  Reigate,  Surrey; 
Hy the,  Kent ;  Droitwich,  Worcestershire ;  Lyme  Regis,  Dorsetshire ;  Launceston, 
Cornwall;  Shaftesbury,  Dorsetshire ;  Thirsk,  Yorkshire ;  Christchurch,  Hampshire; 
Horsham,  Sussex ;  Great  Grimsby,  lincolnshire ;  Calne,  Wiltshire ;  Arundel, 
Sussex;  St. Ives, Cornwall ;  Rye, Sussex;  Clitheroe, Lancashire ;  Morpeth, North- 
umberland ;  Helston,  Cornwall ;  North  Allerton,  Yorkshire;  Wallingford,  Berk- 
shire ;  Dartmouth,  Devonshire. 

SCBSDVLE  (C.) 

(Placei  to  be  Boroughs  and  return  Two  Membert.) 

Manchester,  Lancashire,  (fietttming  Ojfficert,  the  Borooghreeve  and  ConsUbles 
of  Manchester).  Birmingham,  Warwickshire,  {Ret.  Officers,  the  Two  Bailiffs  of 
Birmingham).  Leeds,  Yorkshire,  {Ret,  Officer,  the  Mayor  of  Leeds).  Greenwich, 
Kent  Sheffield,  Yorkshire,  (^Ret,  Officer,  the  Muster  Cutler).  Sunderland, 
Durham.  Devonport,  Devonshire.  Wolverhampton,  Staffordshire,  {Ret.  Officer, 
Constable  of  the  Manor  of  the  Deanery  of  Wolverhampton).  Tower  Hamlets, 
Middlesex.    Finsbory,  Middlesex.    Mary-le-bone,  Middlesex.    Lambeth,  Surrey. 

*  See  note,  ante,  p.  270. 
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Bolton,  Lancashire,  (Aet.  Offieen,  the  Borooghreeves  of  Great  and  Little  Bolton). 
Bradford,  Yorkshire.  Blackburn,  Lancashire.  Brighton,  Sussex.  Halifiix,  York- 
shire. Macclesfield,  Cheshire,  (^Ret,  Officer,  the  Major  of  Macclesfield.)  Oldham, 
Lancashire.  Stockport,  Cheshire,  (Ret,  Officer,  the  Majror  of  Stockport).  Stoke- 
upon-Trent,  Staffordshire.    Stroud,  Gloucestershire. 

Schedule  (D.) 

(Placet  to  be  Boroughs  and  return  One  Member.) 

Ashton-under-Lyne,  Lancashire,  (Betwming  Officer,  the  Mayor  of  Ashton-under- 
Lyne).  Bury,  Lancashire.  Chatham,  Kent.  Cheltenham,  Gloucestershire. 
Dudley,  Worcestershire.  Frome,  Somersetshire,  Gateshead,  Durham.  Hudders- 
field,  Yorkshire.  Kidderminster,  Worcestershire,  {Ret.  Officer,  the  High  Bailiff  of 
Kidderminster).  Kendal,  Westmoreland,  {Ret.  Officer,  the  Mayor  of  Kendal). 
Rochdale,  Lancashire.  Salford,  Lancashire,  {Ret,  Officer,  the  Boroughreeve  of 
Salford.)  South  Shields,  Durham.  Tynemouth,  Northumberland.  Wakefield, 
Yorkshire.  Walsall,  SUffordsbire,  {Ret.  Officer,  the  Mayor  of  Walsall).  War- 
rington,  Lancashire.  Whitby,  Yorkshire.  Whitehaven,  Cumberland.  Merthyr 
Tydvil,  Glamorganshire. 

Schedule  (E.) 
(Places  in  Wales  to  share  in  Elections  wiih  Shire  Towns  or  Principal  Boroughs.) 

Amlwch,  Holyhead,  and  Llangefni,  sharing  with  Beaumaris,  Anglesey. 

Aberystwith,  Lampeter,  and  Ad  par,  sharing  with  Cardigan,  Cardiganshire. 

Uanelly,  sharing  with  Caermarthen,  Caermarthenshire. 

Pwllheli,  Nevin,  Conway,  Bangor,  Criccieth,  sharing  with  Caernarvon,  Caernar- 
vonshire. 

Ruthin,  Holt,  Town  of  Wrexham,  sharing  with  Denbigh,  Denbighshire. 

Rhyddlan,  Overton,  Caerwis,  Caergwrley,  St.  Asph,  Holywell,  Mold,  sharing 
with  Flint,  Flintshire. 

Cowbridge,  Llantrissent,  sharing  with  Cardiff,  Glamorganshire. 

Uauidloes,  Welsh  Pool,  Machynlleth,  Uanfyllin,  Newtown,  sharing  with  Mont- 
gomery, Montgomeryshire. 

Narberth,  Fishguard,  sharing  with  Haverfordwest,  Pembrokeshire. 

Tenby,  Wiston,  Town  of  Milford,  sharing  with  Pembroke,  Pembrokeshire. 

Knighton,  Rhayder,  Kevinleece,  Knocklas,  Town  of  Presteigne,  sharing  with 
Radnor,  Radnorshire. 

SCBEDULE  (£.  2.) 

(Places  sharing  in  the  Election  of  Members,  also  the  Places  therein  from  which  the 

Seven  Miles  are  to  be  calculated.) 

Newport,  from  the  Market  Place.  Usk,  from  the  Town  Hall.  Aberystwith,  from 
the  Bridge  over  the  Rheidal.  Lampeter,- from  the  Parish  Church.  Ad  par,  from 
the  Bridge  over  the  Teivi.  Pwlllieli,  from  the  Guildhall,  Nevin,  from  the  Parish 
Church.  Conway,  from  the  Parish  Church.  Criccieth,  from  the  Castle.  Ruthin, 
from  the  Parish  Church  called  St.  Peter's.  Holt,  from  the  Parish  Church. 
Rhyddlan,  from  the  Parish  Church.  Overton,  from  the  Parish  Church.  Caerwis, 
from  the  Parish  Church.  Caergwrley,  from  the  Parish  Church  of  Hope.  Cow- 
bridge,  from  the  Town  Hall.  Llantrissent,  from  the  Town  Hall.  Tenby,  from  the 
Parish  Church.  Wiston,  from  the  Parish  Church.  Knighton,  from  the  Parish 
Church.  Rhayder,  from  the  Market  Place.  Kevinleece,  from  the  Parish  Church. 
Knucklas,  from  the  site  of  the  ancient  Castle  of  Cnwe|;las.    Swansea,  from  the 
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Town  Hall.  Loaghor,  from  the  Parish  Church,  Neath,  from  the  Town  Hail." 
Aheravon,  from  the  Bridge  over  the  Avon.  {Cen-fig,  from  the  Parish'  Church  of 
liower  Ken-fig. 

Schedule (F) 

(^Counties  to  be  divided  into  Two  Divinohs,  and  return  Two  Members  for  each.) 

Cheshire,  Cornwall,  Cumberland,  DerbjfShire,  Devonshire,  Durham,  Essex, 
Gloucestershire,  Kent,  Hampsliire,  Lancashire,  Leicestershire,  Norfolk,  Northum- 
berland, Northamptonshire,  Nottinghamshire,  Shropshire,  Somersetshire,  Stafford- 
shire, Suffolk,  Surrey,  Sussex,  Warwickshire,  Wiltshire,  Worcestershire. 

SCHEDULK  (F.  2.) 

(Counties  to  Return  Three  Members  each.) 

Berkshire,  Buckinghamshire,  Cambridgeshire,  Dorsetshire,  Herefordshire,  Hert- 
fordshire, Oxfordshire. 

Schedule  (G.) 

(Cities  and  Towns  and  Counties  thereof,  with  the  Cwmties  in  which  they  are  to  be 

included,) 

Cacrmarthen,  in  Caermarthenshire.  Canterbury,  In  Kent.  Chester,  in 
Cheshire.  Coventry,  in  Warwickshire.  Gloucester,  in  Gloucestershire.  King- 
ston-upon-Hult,  in  the  East  Riding  of  Yorkshire.  Lincoln,  in  the  Parts  of  Lindsey, 
Lincolnshire.  L^mdon,  in  Middlesex.  Newcastle-upon-Tyne,  in  Northumber- 
land. Poole,  in  Dorsetshire.  Worcester,  in  Worcestershire.  York  and  Ainsty, 
in  the  North  Riding  of  Yorkshire.     Southampton,  in  Hampshire. 

Cap.  46. — An  Act  to  enable  his  Majesty,  his  heirs  and  successors,  to  ap- 
point a  Trustee  of  the  British  Museum.  [23d  June,  1832.] 
Cap.  47. — An  Act  for  holding  the  Assizes  for  the  County  of  Norfolk  and 
for  the  City  of  Norwich,  and  County  of  the  same  City,  twice  in  every 
Year  at  Norwich.  [23d  June,  1832.] 
S.  1.   From  the  first  of  January,   1833,  all  the  commissions  of  assize 
and  nisi  prius,  ajid  all  general  commissions  of  oyer  and  terminer  and  of 
general  gaol  delivery,  to  be  held  for  the  city  of  Norwich  and  county  of 
the  said  city,  and  for  the  county  respectively,  shall  be  held  for  the  city  at 
and  in  the  said  city,  and  for  the  county  in  the  shire-house  at  the  castle  of 
Norwich :  and  the  said  commissions  shall  be  appointed  and  executed  twice 
in  every  year,  at  or  about  the  usual  times  for  holding  the  lent  and  summer 
assizes  respectively. 

S.  2.  If  at  any  time  hereafter  the  said  city  or  the  shire-house  shall  be 
wholly  unfit  for  holding  assizes  there  by  accident  of  fire,  or  by  means  of 
any  contagious  or  epidenucal  distemper,  or  reason  of  any  civil  tumults  or 
disorder,  or  the  danger  or  reasonable  apprehension  thereof,  or  of  any  other 
unforeseen  cause  or  exigency,  the  same  to  be  made  to  appear  to  the  Lord 
Chancellor,  or  Lord  Keeper,  or  Lords  Commissioners  ofthe  Great  Seal  for 
the  time  being ;  in  such  cases  only  it  shall  be  lawful  for  the  said  Lord  Chan- 
cellor, &c.,  with  the  advice  of  the  justices  of  assize,  firom  time  to  time  du- 
ring the  continuance  of  such  exigencies,  to  appoint  some  other  convenient 
place  within  the  county  of  Norfolk  for  holding  the  said  assizes. 

VOL.  VIII.  T 
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Cap.  48.— An  Act  to  regulate  .the  Office  of  Clerk  of  the  Crown  in  the  Court 
of  King's  Bench  in  Ireland.    .  [23d  June,  1832.] 

Cap.  49. — An  Act  to  extend  the  Provisions  of  an  Act  of  the  Fifty-seventh 
Year  of  his  Majesty  King  George  the  Third,  for  regtdating  the  Office  of 
Clerks  of  the  Signet  and  Privy  Seal  [23d  June,  1832.] 

Cap.  50. — An  Act  to  suspend  until  the  End  of  the  next  Session  of  Parlia- 
ment the  making  of  Lists  and  the  Ballots  and  Enrolments  for  the  Militia 
of  the  United  Kingdom.  [23d  June,  1 832.] 

Cap.  51. — An  Act  to  regulate  the  Practice  and  the  Fees  in  the  Vice- Admi- 
ralty Courts  abroad,  and  to  obviate  Doubts  as  to  their  jurisdiction. 

[23d  June,  1832.] 

Cap.  52. — An  Act  to  promote  the  Improvement  of  a  District  of  Mountain 
Land  in  the  Counties  of  Limerick,  Cork,  and  Kerry,  in  Ireland,  by  ma- 
king new  Roads  through  the  same,  and  to  encoiurage  the  Employment  of 
the  poor  Inhabitants  thereof.  [23d  Jime,  1832.] 

Cap.  53 — An  Act  for  consolidating  and  amending  the  Laws  relating  to  Army 
Prize  Money.  [23d  June,  1832.] 

Cap.  54. — An  Act  for  making  Provision  for  the  Dispatch  of  the  Business 
now  done  by  the  Court  of  Exchequer  in  Scotland.  [23d  June,  1832.] 

Cap.  55. — An  Act  to  apply  the  Sum  of  Foiur  Millions  out  of  the  Consolidated 
Fund,  to  the  Service  of  the  Year  One  Thousand  Eight  Hundred  and 
Thirty-two.  [23d  June,  1832. 

Cap.  56, — An  Act  to  extend  the  Jurisdiction  of  the  Commissioners  acting 
in  the  Execution  of  Three  Acts  for  Paving  and  Regulating  the  Regent's 
Park  and  several  Streets  and  Places  in  Westminster,  to  certain  oth^r 
Streets  and  Places  in  Westminster,  and  for  other  purposes. 

[23d  June,  1832.] 

Cap.  57. — An  Act  to  continue  and  extend  the  Provisions  of  an  Act  passed 
in  the  Fifty-ninth  Year  of  his  Majesty  King  George  the  Third,  for  giving 
additional  Facilities  in  Applications  to  Courts  of  Equity  regarding  the 
Management  of  Estates  or  Funds  belonging  to  Charities ;  and  for  making 
certain  Provisions  respecting  Estates  or  Funds  belonging  to  Charities. 

S.  1.  Commissioners  appointed  under  the  1  and  2  Wm.  4,  c.  34,  autho- 
rized to  make  certificates  to  the  attorney-general,  as  commissioners  under 
former  acts  were  empowered  to  do. 

S.  2.  In  proceedings  instituted  by  the  attorney-general,  in  pursuance  of 
the  58  and  59  Geo.  3,  s.  2,  or  of  this  act,  the  attorney-general's  certificate 
shall  be  deemed  sufficient  evidence  that  the  particulars  of  cases  have  been 
duly  certified  by  the  commissioners.  » 

S.  3.  Whdre  the  persons  in  whom  real  property  has  been  vested  in 
trust  for  any  charity  are  dead,  the  courts  of  chancery  or  exchequer  on  pe- 
tition may  direct  two  advertisements  to  be  inserted  in  the  London  Gazette 
and  country  newspaper,  giving  notice  that  the  representative  of  the  last 
surviving  trustee  do,  within  twenty-eight  days,  appear  or  give  notice  of  his 

^  title  to  the  master,  and  prove  the  same;  or  if  no  person  appear,  or  title  is 
not  proved  within  thirty-one  days  after  appearance,  the  courts  may  ap- 
point new  trustees,  and  direct  conveyances  to  be  made  accordingly. 
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S.  4.  Where  the  property  helonging  to  any  charity  consiBts  of  annuitieB 
or  rent  chaises,  not  exceeding  in  the  whole  £20  per  annum,  and  where 
there  are  no  exi3ting  trustees,  any  five  of  the  commissioners  may,  by  wri- 
ting under  their  hands  and  seals,  empower  the  resident  minister  and 
ohuj^chwardens  to  receive  the  annuities,  &c.  and  apply  them  to  the  pur« 
poses  of  the  chaiily. 
Cap.  dS.'-'-An  Act  to  extend  the  Provuiona  of  an  Act  of  the  First  Year  of 
the  Reign  of  liis  present  Majesty,  for  altering  and  amending  the  Law 
regarding  C<»nmitments  by  Courts  of  £quity  for  Contempts,  and  the  taking 
Bills  pro  Confesso;  and  to  explain  certain  Parts  thereof. 

[23d  June,  1832.] 

S.  I.  In  an  cases  of  contempt  other  than  those  provided  for  by  the  7 
Geo.  4,  c.  57,  where  any  person  shall  be  in  prison  under  any  commit- 
ment or  attachment  issued  out  of  the  courts  of  chancery  or  exchequer,  the 
court,  on  application  of  the  person  committed,  may  discharge  the  contempt 
except  as  to  costs,  for  which  he  shall  still  remain  in  custody,  provided  that 
this  act  shall  not  weaken  any  of  the  powers  given  by  the  1  Wm.  4,  c.  36, 
or  by  the  7  Geo.  4,  c.  57. 
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SKETCH  OF  THE  STATE  OF  LEGISLATION  IN  GERMANY. 


[Written  in  Oermanfor  the  Law  Magasine,  and  transUUed  by  the  Editor, 1 

Thb  legislative  activity  in  the  different  states  of  Germany  varies  in  its  direction 
according  to  the  varying  political  relations  of  those  states.  In  all  countries  where 
the  constitutional  principle  prevails — in  which  the  people  stand  upon  a  higher 
grade  of  political  cultivation,  and  are  striving  more  powerfully  to  con6rm  and 
extend  their  rights — they  look  more  to  England  and  France  as  to  those  states  in 
which  the  foundations  of  greater  degrees  of  liberty  are  laid,  and  whose  judicial 
arrangements  have  more  in  view  the  independence  of  the  courts,  the  protection  of 
civil  liberty  from  all  attacks  of  the  government,  and  the  participation  of  the  people 
in  the  administration  of  justice.  Accordingly,  in  Bavaria,  Wirtemberg,  Baden,  and 
Hesse,  the  dissatisfaction  with  the  existing  institutions  is  much  greater  than  in 
other  German  states,  and  the  general  voice  is  more  in  favour  of  institutions  formed 
on  the  model  of  the  English  and  French.  In  these  countries,  therefore,  publicity, 
oral  pleading,  and  trial  by  jury  in  criminal  cases,  are  demanded.  The  governments, 
however,  still  look  with  a  certain  degree  of  anxiety  upon  this  growing  power  of 
the  people,  and  seek,  on  that  account,  to  make  as  few  concessions  as  possible.  The 
old  German  lawyers,  also,  are  too  much  accustomed  to  the  hitherto  existing 
forms,  and  too  little  acquainted  with  foreign  institutions  ;  so  that  the  slowest  pos- 
sible alterations  are  proposed. 

All  new  legislative  undertakings  of  the  states  of  southern  Germany,  which,  in 
other  respects,  are  in  conformity  with  the  new  ideas,  contain  for  this  reason  mix- 
tures  of  the  old  and  the  new ;  the  object  of  which  is  to  render  the  new  institu- 
tions as  harmless  as  possible. 

By  far  the  most  advanced  in  legislation  is  Bavaria,  where  a  criminal  code,  framed 
in  1813  by  the  celebrated  Fenerbach,  is  still  in  force.  This  code,  although 
framed  with  particular  clearness,  precision,  and  comprehensiveness,  did  not  give 
satisfaction.  The  lawgiver  bad.  reckoned  too  much  on  the  apprehension  to  be 
excited  by  severe  punishment,  and  consequently  threatened  punishments  which 
were  out  of  proportion  to  the  offence ;  at  the  same  time  the  discretion  of  the 
judge  was  too  much  limited,  since,  whatever  grounds  of  alleviation  might  present 
themselves,  the  judge  could  not  depart  in  the  slightest  respect  from  the  punish- 
ment fixed  by  the  code.  In  criminal  prosecutions,  secret  and  written  procedure 
prevailed,  and  the  flbcused,  when  he  refused  to  answer,  was  punished  by  blows. 
So  early  as  IQ^^  and  in  I8f7,  new  projects  were  laid  before  the  Chambers,  but 
were  not  discussed.  In  1831  new  projects  were  communicated  to  the  Cham- 
bers. The  project  of  the  code  of  punishments  is  much  simpler  and  milder  than 
the  code.  The  punishment  of  death  occurs  less  frequently ;  the  punishment  of  beating 
(priigel)  is  abolished  '  The  procedure  is  particularly  important  Public  and  oral 
proceedings  are  mere  prevalent,  so  that  when  the  accusation  is  established  (i.  e.  in 
English  phrase,  when  a  true  bill  is  found),  the  accused  and  all  the  witnesHCS  are 
heard  in  the  presence  of  all  the  judges,  and  then  sentence  is  pronounced.  To 
imitate  trial  by  jury  in  some  measure,  the  plan. is,  that  five  judges,  members 
of  the  criminal  court,  should  decide,  as  judges  of  the  fact,  whether  the  accused  has 
perpetrated  it,  and,  if  the  answer  be  in  the  affirmative,  that  four  other  judges  should 
fix  the  punishment. 

In  Wirtemberg  there   is  no  new  code  as  yet,  but  they  follow  the  so-called 
common  law,  that  is,  a  mixture  of  Roman,  Canon  and  German  law.     In  the  year 
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1830,  the  plan  of  a  criininal-procedttre  ordinance  was  laid  before  the  States,  in 
which  all  the  old  secret- written  procedure  is  to  be  found ;  only,  to  give  the  people 
some  semblance  of  publicity,  a  public  final  proceedHig  is  introduced,  in  which 
an  abstract  of  all  the  written  proceedings  is  laid  before  tlie  judges,  and  the  defender 
publicly  produces  his  defence.  Far  more  important  is  the  project  of  a  criminal 
code  announced  by  the  ministry  in  Wirtemberg  during  the  present  year.  In  many 
instances  it  is  framed  after  the  Bavarian  code  of  1813,  but  is  much  simpler  and 
milder,  and,  in  particular,  many  regulations  which  belong  rather  to  a  compendium 
than  a  code,  are  left  out. 

In  Baden,  since  1809,  the  French  Code  Civil,  with  some  modifications,  has  been 
in  forced  The  other  French  codes,  however,  have  not  been  adopted;  but  in 
criminal  law  and  civil  procedure,  the  so-called  common  law,  and  particular  laws 
which  do  not  harmonise  very  well  together,  have  been  in  force :  so  that  the  law 
has  been  involved  in  greater  confusion.  During  the  session  of  1831,  a  code  of 
civil  procedure  was  proposed,  and  introduced  in  1839.  It  sanctions  the  principle 
of  publicity.  A  criminal  code  and  a  code  of  criminal  procedure  are  preparing ; 
both  projects  must  be  laid  before  the  chambers  at  their  next  meeting.  The  law* 
commission  charged  with  it  propose  the  introduction  of  publicity,  oral  pleading, 
and  jury  trial.  The  Baden  session  of  1831,  however,  had  exercised  a  powerful 
influence  on  the  developement  of  legislation.  The  concord  amongst  the  deputies 
gave  them  a  degree  of  strength  which  enabled  them  to  carry  many  important  laws ; 
for  instance,  a  law  relating  to  the  press,  by  which  the  censorship  was  as  good  as 
repealed,  and  the  freedom  of  the  press  legally  established ;  a  municipal  ordinance, 
by  which  the  freedom  of  the  towns  and  villages  was  recognised  ;  a  law  abolishing 
the  punishment  of  corporal  chastisement;  a  libel  law,  and  a  law  as  to  the  abolition 
of  curvies.  At  the  same  time  a  law  was  prepared  for  the  abolition  of  tithes.  It 
was  found  that  all  provisions  for  buying  them  up  had  hitherto  been  ineffective,  be- 
cause the  sum  was  too  high  for  the  payers,  and  it  was  therefore  proposed  that,  all 
citizens  being  interested  in  their  abolition,  a  third  part  of  the  compensation-money 
should  be  paid  by  the  state. 

In  the  Graqd  Duchy  of  Hesse,  great  legislative  preparations  have  been  made, 
but  nothing  is  yet  completed.  In  the  Electorate  of  Hesse,  the  States  have  been 
a&sembled  for  more  than  a  year,  and  many  important  projects  taken  into  con- 
sideration by  them  ;  but  the  government  is  somewhat  wanting  in  goodwill,  so  that 
no  law  has  yet  been  passed. 

The  legislative  activity  bears  a  difierent  character  in  atates  which  have  no  con- 
stitationa,  and  where,  consequently,  legislation  emanates  purely  from  the  govern- 
ment. In  all  these  countries,  the  striving  after  institutions  which  are  more 
connected  with  political  freedom  is  less  perceptible.  The  institutions  of  publicity 
and  trial  by  jury  are  less  known  to  the  people ;  and,  in  a  happy  confidence  in  the 
government,  less  care  is  taken  to  prevent  it  from  abusing  its  power.  For  this 
reason,  legislation  advances  slowly,  and  busies  itself  principally  with  the  tardy  im- 
provement of  existing  institutions  and  the  abolition  of  the  most  violent  abuses.  To 
this  class  belongs  the  legislation  of  Austria  and  Prussia.  Complete  codes  already 
exist  in  both  countries.  In  Austria,  particularly,  a  civil  code  is  in  force  which  wag 
published  in  1811,  and  is  the  fruit  of  many  years  labour.  It  is  distinguished  by 
simplicity  and  clearness ;  and,  by  keeping  clear  of  many  legal  notions  of  Roman 
origin,  has  attained  to  a  far  greater  degree  of  reasonableness  than  other  codes. 

^  i.e.  Under  a  different  name. — Edit. 
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The  Codft  of  Pmushment  of  1803  it  likewiie  tiraplo  and  mild,  it  is  true,  but  not 
atttwering  to  the  demandt  of  the  time.  The  Code  of  Civil  Procedure,  which  on* 
ginated  in  the  times  of  the  Emperor  Joseph,  is  certainly  directed  to  the  shorteuing 
of  proceediugSt  but  it  does  not  give  satisfactioii.  The  labours  of  the  Law  Cora- 
missioii  are  now  directed  to  a  Code  of  Commerce  and  to  the  Codes  of  Civil  Pro* 
cedure  and  of  Punishment.  The  projects  have  appeared.  Professors  JenuU  and 
Wagner  have  had  a  considerable  share  in  them* 

In  Prussia,  a  code  remarkable  for  its  completeness — for  its  object  was  to  anti* 
cipate  all  possible  cases — is  in  force  under  the  name  of  LandrecKt,  m  which  also  a 
Code  of  Commerce  and  a  Code  of  Punishment  are  comprised.  The  necessity  for 
simpliiication  is  felt,  and  a  revision  of  the  Code  of  Punishment  is  in  progress,  the 
provisions  of  which  are  extremely  harsh.  Peculiarly  deserving  of  attention  is  the 
Prussian  rule  of  Court-nlisUnguishing  the  Prussian  procedure  from  all  othens — 
that  the  Judge. shall  establish  the  truth  and  instruct  the  parties  as  in  criminal 
procedure;  from  which  it  is  clear  the  Prussian  legislators  wished  to  banish  the 
advocates  as  much  as  possible,  by  making  the  judge  the  counsellor  of  the  litigants. 
Against  the  practicableness  of  this  plan  many  voices  have  been  raised  even  in 
Prussia  itself»  and  many  projects  are  in  agitation  for  the  alteration  of  the  pro- 
cedure. In  criminal  procedure,  the  criminal  ordinance  of  1805  is  in  force.  The 
complaints  against  it  are,  that  it  ordains  an  entirely  secret  mode  of  proceeding,  and 
permits  the  judges  to  prescribe  an  ektra(Mdinaiy  punishment  when  they  hold  the 
guilt  of  the  accused  not  for  certain  but  probable.  Through  the  connection  of  Old 
Prussia  witb  the  Bhenish  provinces,  where  the  French  procedure  still  prevails,  a 
large  party  has  become  powerful,  which  declares  for  publici^  and  jury  trial.*  A 
new  project  of  a  criminal  ordinance  has  been  prepared  but  has  not  yet  been  made 
public* 

The  kingdom  of  Saxony  and  Hanovier  form  an  interveniAg  class  in  respect  of  the 
state  of  legislation.  In  both  states  men  cling  much  to  Uie  old  institutions,  and  fear 
to  awddle  with  the  law.  Their  progress  is  consequently  slow ;  but  even  in 
Saxony  and  Hanover  the  public  cry  for  reform  has  gained  strongth,  and  legislative 
improvements  are  called  for.  The  kingdom  of  Saxony  first  received  a  constitution 
in  1630»  tod  it  is  known  that  a  constitutional  existenps  takes  some  time  to  mature. 
Of  new  laws  in  Saxony,  .the  most  important  are,  a  new  regulation  of  the  States  of 
1832,  and  a  law  (1832)  on  the  abolitiou  of  the  feudal  tributes  (corv^es)  of  the 
peasantry.^  In  Hanover,  where  a  new  Constitution  has  just  been,  proposed,  the 
project  of  a  Criminal  Code,,  founded  on  the  model  of  the  Bavarian  Code,  but  con- 
tainiag  many  imprevemcnis,  has  been  laid  before  the  States*  £very  where  a  great 
legislative  activity  is  excited,  but  the  will  is  not  uniformly  good,  end  a  certain  fear 
•f  aovel^  prevents  ladkal  reforms  &em  being  made. 

(Signed)  Mittermater* 

(Law  Prefosser  at  Heidelberg,  Member  of  the  Second  Chamber  of  Baden,  and 
Author  of  a  great  number  of  highly  esteeined  Juridical  Works. — Edit,) 


>  We  see  from  the  German  papers  that  the  introduction  of  the  French  system  of 
Civil  Procedure  has  been  warmly  advocated  oTlate. — Edit. 
'  The  codification  controversy  has  recent^  been  revived  in  Saxony. — Edit, 
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The  measures  now  in  progress,  in  which  our  readers  are  most  likely  to  be  interested, 
are  the  General  Register  Bill  and  Chancery  Reform*    We  therefore  take  them  first. 

The  Committee  of  the  House  of  Commons  appointed  to  inquire  into  the  expe- 
diency of  a  General  Register,  came  to  a  definitive  resolatioft  on  the  16th  instant, 
and  their  Report  will  probably  be  in  the  hands  of  many  of  our  readers  before  this 
Number  appears.  It  is  drawn  up  by  Mr.  William  Brougham,  and,  generally  speak- 
ing, is  favourable  to  the  Bill.  The  Committee,  it  is  said,  were  very  nearly  una- 
nimous. We  shall  review  this  Report  in  our  next  number,  and  avail  ourselves  of 
the  same  opportunity  to  examine  some  "  Notes  Explanatory  of  the  Regulations," 
&c.  that  have  recently  appeared. 

Chancery  Reform  has  made  very  little  progress  since  our  last.  Only  one  of  the 
expected  Bills  has  been  brought  ^  by  Mr.  Spence,^  that  for  the  administration  of 
the  personal  estate  of  deceased  persons  by  citation  ;  but  the  object  of  this  Bill  has 
been  considerably  extended  since  we  first  mentioned  it.  The  present  intention  is  to 
extend  proceedings  by  citation  to  bills  for  specific  performance,  for  taking  accounts 
between  partners  or  their  representatives,  and  other  simple  matters  of  account,  and  to 
bills  for  foreclosure  and  redemption.  The  Bill,  however,  will  only  be  imperative  in 
regard  to  the  administration  of  personal  assets,  at  least  for  the  present :  in  the  other 
cases  the  plaintiff  will  merely  have  the  option  of  proceeding  by  citation  if  he  likes. 
The  other  promised  Bill  will  be  brought  in  by  the  Chancellor ;  but  we  much  doubt 
whether  he  himself  could  say  when.  The  delay  is  partly  attributable  to  his  having 
a  new  sort  of  appellate  jurisdiction  in  contemplation.  An  imperfect  notion  of  bts 
intentions  regarding  it  may  be  caught  from  the  conduding  portion  of  a  speech, 
made  on  the  12th  of  May  last,  on  the  occasion  of  his  temporary  retirement.  After 
mentioning  the  state  of  the  arrears,  he  is  reported  to  have  proceeded  as  follows  :-^ 
"  I  may  venture  to  state  that  I  could,  over  and  over  again,  have  been  perfectly  ex> 
cused  for  not  keeping  the  field,  if  I  may  so  speak ;  though  I  might  have  had  very 
good  excuses  fi^r  not  coming  into  court  at  all,  I  felt  it  my  duty  so  to  do,  and  it  is- a 
very  great  satisfisction  to  roe  that  I  have  been  aUe  to  leave  the  business  in  the*state 
I  do.  I  had  hoped  to  have  been  able  to  perfect  an  arrangement  without  application 
to  the  legislature,  which  would  have  produced,  in  my  opinion,  the  salutary  and 
most  beneficial  effects  of  an  act  for  certain  purposes,  for  simplifying  some  of  the 
most  important  business  of  jurisdiction,  composed  of  the  three  heads  of  the  equitable 
jurisdiction  of  Westminster  Hall,  voluntarily  sitting.  It  is  no  fault  of  mine  that 
that  wish  has  not  been  accomplished.  I  hope  and  trust  I  shall  live  to  see  it 
accomplished,  as  I  hope  and  trust  I  shall  live  to  see  another  wish  accomplished, 

'  We  are  sorry  to  see  that  Mr.  Spence  is  not  to  be  returned  for  Ripon  in  the  next 
Parliament  The  patroness  of  that  borough  has  changed  her  opinions  a  shade  or 
two,  and  intends  giving  her  interest  to  more  decided  conservatives.  Considering 
how  unremittingly  Mr.  Spence  has  laboured  in  the  cause  of  Chancery  Reform,  and 
how  much  his  disinterested  zeal  has  contributed  to  keep  other  people  to  their  work, 
his  retirement  at  the  present  juncture  must  be  regarded  as  a  national  loss. 
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which,  it  is  known  to  many  of  my  colleagues,  has  long  been  near  to  my  heart — ^to 
see  the  great  and  necessary  improvement  in  this  country  of  the  equitable  jurisdiction 
of  the  Chancellor  severed  from  all  his  political  functions.  Upon  quitUng  this  Court 
I  should,  in  ordinary  circumstances,  feel  nothing  but  the  pain  of  parting  with  those 
from  whom,  having  always  received  unvaried  respect  and  kindness,  I  certainly  feel 
my  tribute  of  kind  and  respectful  thanks  most  justly  due.  But  on  my  voluntary 
retirement  from  office,  and  after  I  am  separated  under  the  only  pain  which  it  gives 
me— I  mean  of  the  separation  that  I  have  mentioned — I  am  supported  by  the  prin- 
ciples which  dictate  the  course  I  pursue— I  am  more  than  supported.  The  personal 
feelings  to  which  I  have  adverted  are  lost  in  the  public  sense  of  duty  under  which  I 
act,  and  which  compels  me,  I  trust  without  any  undue  feelings  of  pride,  to  regard 
the  abandonment  of  power  to  the  commandments  of  duty,  not  as  a  misfortune,  but 
a  glory."         ^  ^ 

The  plan  here  alluded  to  is  to  form  the  Chancellor,  the  Vice-Chanoellor,  and  the 
Master  of  the  Rolls;  into  a  court  of  appeal.  The  main  objection  is  the  obvious 
necessity  of  having  one  equity  judge  constantly  sitting  for  the  dispatch  of  ordinary 
business ;  which  can  only  be  managed  by  relieving  the  Chief  Baron  of  the  Exche- 
quer from  all  the  common  law  business  of  his  Court,  or  creating  a  new  equity 
judge.  If  the  business  goes  on  increasing  at  the  present  rate,  one  of  these  measures 
will  most  probably  be  resorted  to.  The  separation  of  the  political  and  judicial  duties 
of  the  Chancdlor,  is  a  measure  of  indisputable  expediency,  so  far  as  the  mere  admi- 
nistration of  justice  is  concerned ;  and  the  objections  to  it,  on  other  grounds,  have 
always  stiuek  us  as  comparatively  light.  The  scheme,  however,  will  be  found 
rather  difficult  of  execution. 

The  Fourth  Common  Law  and  the  Third  Real  Property  Reports,  both  of  which 
have  appeared  within  the  last  three  months,  occupy  too  large  a  portion  of  this  num- 
ber to  require  any  notice  in  this  place.    The  Fourth  Real  Property  Report,  on  Wills 
and  Testamentary  matters,  is  preparing.    The  .roost  important  subject  about  which 
the  Common  Law  Commissioners  are  expected  to  busy  themselves  next,  is  that  of 
Local  Courts.    We  know  nothing  of  their  views  concerning  it ;  but  four   of  the 
Commissioners  having  been  appointed  by  Lord  Brougham,  some  coincidence  of 
opinion  may  be  anticipated.    A  cheap  and  uniform  system  of  local  judicature  is 
undoubtedly  required ;  and  if  is  now  well  known  that  the  only  effectual  opposition 
formerly  encountered  by  Lord  Althorp  and  Sir  Robert  Peel,  in  their  attempts  to 
establish  Small  Debt  Courts,  originated  with  the  officers  of  the  Superior  Courts, 
who,  reasonably  enough,  conceived  their  fees  to  be  in  danger.    Our  only  fear  is,  that 
the  jurisdiction  of  the  County  Courts,  or  of  any  new  tribunals  that  may  be  formed, 
will  be  extended  too  far. 

The  Real  Property  Bilb,  the  Arbitration  Bill,  and  Mr.  Baring's  Bill  to  limit  the 
Privileges  of  Members  of  Parliament;  are  still  pending;  and  a  Bill  to  supersede  the 
Court  of  Delegates,  in  compliance  with  the  suggestions  of  the  Ecclesiastical  Report, 
has  recently  been  brought  in  by  Lord  Brougham.  The  Uniformity  of  Process  Bill 
has  passed,  and  will  be  found  in  our  Abstract  of  the  Statutes.  A  set  of  Orders, 
made  under  the  14th  section  of  the  Act,  have  been  settled  by  the  Judges,  and  are 
daily  expected  to  appear.  The  Act  for  Abolishing  the  Punishment  of  Death  in 
certain  cases  has  also  passed,  and  may  be  hailed  as  a  sign  of  the  awakening  spirit 
of  the  times.^ 

*  This  Act  was  not  printed  soon  enough  to  be  included  in  our  Abstract  of 
Statutes.    It  abolishes  the  punishment  of  death  for  horse,  sheep  and  cattle  stealing. 
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Some  important  mattera,  cbnnected  with  law»  have  also  been  before  parliament  in 
the  shape  of  motions.  Such  are  Mr.  Whittle  Harvey's  motion  as  to  the  Inns  of 
Court,  and  Mr.  John  Wood's  motion  to  reduce  the  Salaries  of  the  Chief  Justices  and 
the  Chief  Baron.  Mr.'Harv^'s  motion  forms  the  subject  of  an  independent  article ; 
but,  since  that  article  was  written,  he  has  published  his  speech  and  reply  as  a 
pamphlet,  with  a  prefatory  address  to  his  constituents,  from  which  it  appears  that 
he  b  not  to  have  either  secretaryship  or  solicitorship  to  the  Chanty  Commission 
after  all.  Some  letters  relating  to  the  causes  of  his  rejection  by  the  Benchers  are 
annexed ;  but  professional  opinion  is  now  thoroughly  made  up  as  to  the  propriety 
of  that  rejection.  Were  there  only  one  verdict  unfavourable  to  his  character, 
some  charitable  people  might  presume  that  verdict  to  be  wrong ;  but  it  is  rather  too 
much  to  expect  the  public  to  discredit  two  verdicts.  The  less  Mr.  Harvey  says 
about  his  own  case  the  better,  if  he  really  wishes  well  to  the  Bar.' 

Mr.  Wood's  object  is  doubtless  a  highly  laudable  one,  but  we  see  no  necessity  for 
the  reduction  proposed.  Few  men  work  harder  for  their  salaries  than  the  judges 
in  question,  and  it  is  poor  economy  to  diminish  the  chances  of  getting  first-rate 
men  to  preside  upon  the  Bench. 

With  regard  to  the  administration  of  justice  in  the  colonies,  the  only  motion  of 
importance  made  vrithin  the  last  quarter  is  one  by  Mr.  H.  L.  Bulwer,  prefaced  by  a 
speech  of  great  information  and  ability,  for  (amongst  other  objects)  establishing 
trial  by  jury  in  New  South  Wales.    Lord  Howick  stated  in  reply  that  the  measure 

*  was  already  in  the  contemplation  of  government,  upon  which  Mr.  Bulwer  withdrew 
'  so  much  of  his  motion  as  related  to  it. 

*  Four  men  of  the  very  highest  celebrity,  members  of  the  legal  profession,  have  died 
'  within  the  last  three  months :  Sir  James  Mackintosh,  Mr.  Jeremy  Bentham,  Mr. 

*  Charles  Butler,  and  Sir  William  Grant  We  have  told  all  we  know  worth  telling 
of  Sir  James  Mackintosh  in  another  place,  and  we  shall  be  silent  as  to  Mr.  Ben- 
tham's  juridical  character  until  the  pronused  autobiography  appears.'  The  follow- 
ing brief  memoirs  contain  the  Uttle  we  have  been  able  to  collect  concerning  the 
remaining  two. 

Mr.  Charles  Butler  was  the  son  of  a  haberdasher  in  Pall  Mall.  The  shop  bore  the 
sign  of  the  Golden  Ball,  and  is  frequency  mentioned  in  Miss  Bomey's  novels  as  a 
common  place  of  resort  for  the  fashionables  of  the  day.    Th«  business'  was  certainly 


and  for  stealing  to  the  value  of  five  pounds  in  a  dwelling-hoiise ;  and  eoacts  that 
every  person  convicted  of  any  of  the  above  offences  shall  be  transported  for  life. 
The  2nd  section  limits  the  periods  within  which  convicts  may  be  pardoned  by 
Colonial  Governors. 

*  Mr.  Harvey  has  placed  the  following  testimony,  by  way  of  motto,  on  his  title- 
page  :  "  In  my  opinion  Mr.  Harvey  is  the  subject  of  greatest  slander  of  all  men  that 
live  on  the  face  of  the  earth." — Sir  Samuel  Shepherd,  Sir  Samuel  Shepherd  was 
Mr.  Harvey's  counsel,  and  this  sentence  is  taken  from  his  speech  at  the  trial.  Mr. 
Harvey  has  since  moved  that  the  Common  Law  Commissioners  be  directed  to  in- 
quire into  the  present  mode  of  calling  to  the  Bar.  The  votes  were  twenty-six  for  the 
-  motion  and  two  against  it. 

'  The  foreign  journals  have  been  writing  strange  things  about  him.  For  instance, 
Der  Freimtuhige  (a  German  paper)  begins  a  life  of  him  thus :  ''Jeremy  Bentham  is 
the  son  of  an  advocate  of  great  celebrity.  A.t  the  school  of  Eton  and  the  college  of 
Westminster  be  distinguished  himself  above  his  fellows,"  &c. 
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a  profitable  one,  for  Mr.  BuUer  inherited  a  fortune  of  little  len  than  30,0002.  Bmag 
a  Catholic,  he  leceived  the  principal  part  of  his  education  at  Douay,  where  his 
residence  must  have  been  more  than  usually  prolonged,  as  he  did  not  enter  at  Lin- 
coln's Inn  till  the  twenty-fifth  year  of  his  age.  At  the  time  Mr.  Butler  entered  the 
profession,  a  Catholic  was  not  admissible  to  the  Bar :  he  therefore  practised  under  the 
Bar  as  a  conveyancer,  until  after  the  passing  of  the  act  (31  Geo.  3,)  substituting  a 
declaration  against  certain  "  damnable"  doctrines  for  tlie  oath  agunst  transubstan- 
tiation  formerly  imposed  on  all  Barristers.*  He  appears  to  have  been  in  full  prac- 
tice as  far  back  as  living  memory  extends — ^for  the  last  forty  years  at  least.  There 
can  be  no  stronger  evidence  of  this  than  the  number  of  eminent  men  who  were 
his  pupils.  Amonst  others  may  be  named  the  present  Attorney-General,  Mr.  Brodie, 
Mr.  Walters,  Mr.  Duval,  and  Mr.  Preston.  It  was  at  the  instance  of  the  Attorney- 
General  that  he  was  made  a  King's  Counsel  a  short  time  preceding  his  death.  The 
works  by  which  Mr.  Butler  is  best  known  to  the  profession  are  his  Notes  to  Coke 
upon  Littleton  and  his  edition  of  Fearne.  Our  opinion  of  his  merits  as  a  legal 
writer  has  been  given  in  former  volumes  of  this  Magazine.'  His  contributions 
to  general  literature  are  too  numerous  to  characterise,  even  were  it  our  province  to 
consider  them.  He  has  himself  given  a  full  account  of  his  various  labours  in  his 
Reminiscences.  The  motto  from  Cicero,  which  he  was  so  fond  of  prefixing  to  his 
works,  was  strictly  applicable.  Almost  all  the  time  he  could  spare  from  his  pro- 
fession was  devoted  to  reading  and  composition.  His  habits  were  regular  and  tem- 
perate in  the  extreme.  His  usual  hour  of  rising,  down  to  a  late  period  of  his  life» 
vras  four.  He  sometimes  amused  himself  with  playing  on  the  pianoforte,  and  he  has 
occasionally  been  heard  to  sing  at  a  convivial  party.  His  library  at  Great  Ormond 
Street  was  a  remarkably  choice  collection ;  and  he  made  it  subservient  to  the  con- 
coction of  his  numerous  publications  on  general  literature,  which  are  chiefly  com- 
piled from  standard  works.  For  instance,  his  life  of  Feoeloo  is  abridged  from  that 
by  Bossuet,  and  his  Life  of  Erasmus  from  the  volumes  of  Knight  and  Jortin.  The 
same  remark  applies  to  {he  "  Hors  Biblics"  and  **  Hors  Juridice  Subsecivae^" 
The  following  anecdote  was  sent  us  by  one  intimately  acquainted  with  him. 

'At  an  early  part  of  his  professional  career  he  was  employed  by  Lord  Sandwich 
(First  Lord  of  the  Admiralty  in  Lord  North's  administration),  to  compose  a  speech 
in  defence  of  the  legality  of  Press  Warrants.  On  the  same  evening  that  Lord 
Sandwich  delivered  the  speech  in  question,  Butler,  after  hearing  it,  joined  a 
party,  where,  upon  his  mentioning  that  he  had  just  come  from  the  House  of  Lords, 
he  was  asked  how  Lord  Sandwich  had  acquitted  himself.  Butler  replied,  "  I. have 
listened  so  attentively  that  I  think  I  can  tell  you  nearly  the  whole  of  what  he  said;" 
and  immediately  repeated  the  speech  verbatim,  to  the  astonishment  of  his  hearers, 
who  were  not  in  the  secret  of  its  being  his  own  composition. 

Charles  Butler's  physiognomy  was  not  prepossessing,  and  would  have  set  at 
defiance  the  skill  of  Lavater.  Its  chief  characteristic  was  imperturbable  quietude. 
He  was,  in  truth,  not  susceptible  of  any  strong  emotion.  Dr.  Johnson  blamed 
Goldsmith  for  expunging  from  his  "  Vicar  of  Wakefield"  the  following  passage  : 
"  X  hate  a  man  who  is  zealous  for  nothing."  This  was  precisely  the  case  with 
Charles  Butler,  whose  moral  character  was  unimpeachable,  whose  temper  it  was 

"    ■    ■     I  ■  I  t         I         .1  I  I   II      I   II    ■  ■       II  I        II  ■  11       mm^^^m^^—m 

^  This  wretched  mummery  of  oaths  and  declarations  sti.l1  forms  a  part  of  the  ce- 
remony of  being  called  to  the  Bar,  and  the  distinction  between  Catholics  and  Pro- 
testants is  retained. 

«  Vol.  i.  pp.  27. 120.    Vol.  iv.  p.  116. 
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difficult  to  raffle,  but  who  might  be  justly  described  as  b^ng  "  aealouslor  Dothing/' 
Pope^  description  seems  made  for  him  :— 

**  In  moderation  placing  all  my  glory,. 
Whilst  Tories  call  me  Whig,  and  Whigs  a  Toiy." 

Butler  when  talking  with  Whigs  would  hate  been  thought  a  Whig,  and  with  Torios 
a  Tory.  To  the  former  he  would  praise  Charles  Fox,  with  the  latter  William  Pitt 
would  be  the  theme  of  his  eulogy.  In  a  word,  he  was  '<  all  things  to  all  men," 
without,  however,  any  other  motive  than  a  wish  to  conciliate  the  good-will  of  his 
hearera  of  every  party.  The  same  sort  of  monU  cowardice  is  discernible  in  his 
works.*  In  private  life,  it  is  almost  unnecessary  to  add,  he  was  a  perfectly  amiable* 
good-tempered  and  good-natured  man.  He  was  82  when  he  died.  His  patrimonial 
property  was  found  rather  impaired  4han  augmented  at  bis  death ;  which,  considering 
his  large  professional  income  and  inexpensive  habits,  is  probably  the  most  singular 
circumstance  relating  to  him. 

Sir  William  Grant  was  a  member  of  one  qf  the  old  Scottish  families  of  that  name, 
and  was  educated  by  an  uncle  for  the  Bar,  though  never,  it  would  seem,  at  a  British 
university.     After  enteriog  at  Lincoln's  Inn.and  pursuing  his  legal  studies  for  a 
time,  but  before  being  called  to  the  Bar,  he  repaired  to  Canada  and  practised  as  an 
advocate  there.    He  received  the  appointment  of  Attorney-General  at  Canada  at 
4fae  early  age  of  twenty-five,  but  finding  the  field  too  limited,  he  soon  afterwards 
letamed  to  England,  and  was  regularly  called  to  the  Bar.'    He  first  attended  the 
Common  Law  Courts,  and  went  the  Home  Circuit,  but  with  very  indififerent  sucr 
cess,  for  his  manners  were  shy  and  retired,  •and  he  was  entirely  destitate  of  English 
connection.     He  first  grew  into  notice  as  counsel  in  Scotch  Appeal  Cases  before  the 
House  of  Lords.    Lord  Thurlow  (then  Chancellor)  is  reported  to  have  been  parti- 
cularly struck  with  him,  and  to  liave  remarked,  on  one  of  his  early  appearances,  to  a 
bjnstander,  "  Be  not  surprised  if  that  young  man  should  one  day  occupy  this  seat." 
It  was  by  Lord  Thurlow's  advice  that  he  gave  up  the  Common  Law  for  the  Equity 
Courts,  and  also,  it  is  supposed,  through  Lord  Thurlow's  recommendation,  that  his 
first  seat  hi  parliament  and  his  first  legal  honours  were  obtained.  He  was  first  returned 
for  Sfaaftedbuiy,  then  lor  Windsor,  and  latterly  for  the  shire  of  Banff  in  Scotland. 
He  was  generally  reckoned  amongst' the  most  efiective  of  the  parliamentary  support- 
ers of  Pitt,  and  had  more  than  once  the  honour  of  being  singled  out  as  the  personal 
antagonist  of  Fox.    The  occasion  on  which  he  most  distinguished  himself  was  when 
(he  subject  of  a  new  system  of  laws  for  Canada  was  discussed ;  an  occasion^  how- 
ever, on  wiiich  his  local  knowledge  must  have  contributed  in  no  slight  degree  to 
his  success.    His  parliamentary  appears  to  have  re-^cted  very  forcibly  on  his  pror 
lessienal  nputation,  for  fats  practice  was  not  extensive  till  he  had  begun  to  dis- 
tinguish himsdf  in  the  House.    He  certainly  became  King's  Counsel,  probably 
through  l»is  interest  with  Lord  Thurlow  or  Mr*  Pitt,  when  he  had  comparatively  little 
to  do,  and  aoquined  his  other  honours,  Uiough  no  man  deserved  them  better,  with  a 
rapidity  which  it  generally  requires  no  slight  portion  of  political  influence  to  bring 
about*  Aftertniocesaiveiy  filling^  appointments  of  Solicitor-General  lo  the  Queen 

*  See,  for  instance,  Iiis  Bemarks  on  the  Codification  Controversy,  quoted  Law 
Mag.  vol.  iv.  p.  123.  We  are  sorry  to  say  that  our  review  of  his  Life  of  D'Agues- 
seau,  written  at  his  own  request,  made  him  very  angry* 

'  During  the  siege  of  Quebec  by  Genoral  Montgomery,  Mr.  Grant  threw  aside 
the  forensic  character,  and  commanded  a  body  of  volunteers. 
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Chief  Justice  of  Chester,  and  Solicitor-General  to  the  King,  he  was  made  Master 
of  the  Rolls  on  the  retirement  of  Lord  Alvanley ;  a  situation  which  he  held  until 
his  final  retirement  from  public  life — a  space  of  sixteen  years — though  the  option,  it 
is  said,  was  presented  to  him  on  more  occasions  than  one,  of  being  elevated  to  tho 
Chancellorship.^  Perhaps  no  Judge  ever  discharged  the  duties  of  his  Court  better, 
or  left  it  amidst  tokens  of  such  universal  regret.  On  the  23rd  of  December,  1817, 
Sir  William  Grant,  having  some  time  previously  announced  his  intention  of  retiring 
from  his  office,  sat  at  the  Rolls  for  the  last  time  ;  and,  after  he  had  delivered  his 
judgment  in  the  case  of  Scott  v.  Porcher,  the  only  case  heard  befofe  him  which 
was  then  undecided.  Sir  Arthur  Pigott  rose,  and  in  the  name  of  the  Bar  addressed 
his  Honor  as  follows  : — 

"  Upon  your  retirement.  Sir,  from  that  seat  of  justice,  in  which  for  more  than 
sixteen  years  you  have  presided,  the  Gentlemen  of  the  Bar,  atteoding  this  Court, 
are  desirous  of  expressing  the  sentiments  with  which  they  ate  impressed  on  an  oc- 
casion of  great  regret  and  concern  to  them  ;  and  on  which  they  wish  to  offer  an 
unfeigned  tribute  of  that  respect  which  you  have  so  abundantly  merited,  and  to 
which  you  are  so  justly  entitled* 

"  The  promptitude  and  wisdom  of  your  decisions  have  been  as  highly  conducive 
to  the  benefit  of  the  suitor  as  they  have  been  eminently  promotive  of  the  general 
administration  of  equity.  In  the  performance  of  your  important  and  arduous  duties, 
you  have  exhibited  an  uninterrupted  equanimity,  and  displayed  a  temper  never  dis- 
turbed, and  a  patience  never  wearied ;  you  have  evinced  an  uniform  and  impartial 
attention  to  those  engaged  in  the  discharge  of  their  professional  duties  here,  and 
who  have  had  the  opportunity  and  enjoyed  the  advantage,  of  observing  that  conduct 
in  the  dispensation  of  justice,  which  has  been  conspicuously  calculated  to  excite 
emulation,  and  to  form  an  illustrious  example  for  imitation. 

"  Accept,  Sir,  the  cordial  and  sincere  wishes  of  those  whom  you  leave  devoted 
to  the  labours  of  this  place,  that,  with  the  gratifying  reflections  that  will  be  the 
inestimable  reward  of  so  considerable  a  portion  of  your  life  so  meritoriously  and 
exemplarily  employed,  you  may  enjoy  health  and  happiness  in  repose,  on  your 
secession  from  business  and  labour,  from  the  toils  and  anxieties  of  a  painful  judicial 
station,  to  the  importance  and  eminence  of  which  you  have,  in  so  gieat  a  degree, 
and  in  so  distinguished  a  manner,  contributed,  and  on  which  you  have  cast  addi- 
tional lustre."  ' 

To  which  his  Honor  replied — 

"  It  is  impossible  that  I  should  not  be  highly  gratified  by  the  favourable  opinion 
which  the  Gentlemen  of  the  Bar  have  been  pleased  to  express  of  my  conduct  in  the 
situation  from  which  I  am  about  to  retire.  For  this  and  every  other  mark  of  their 
regard  I  thank  them  mbst  sincerely.  The  kindness,  the  attention,  the  respect  which 
I  have  uniformly  experienced  from  them,  will  never  be  obliterated  from  my  memoiy. 
My  conduct  towards  them  has  been  only  that  to  which  their  own  merit  justly 
entitled  them.  I  have  always  found  them  alike  distinguished  for  their  learning 
and  knowledge  in  their  profession,  and  for  the  honour  and  lib^ality  which  they 
have  carried  into  the  practice  of  it.    The  approbation  of  such  men  is  truly  valuable, 

*  Most  of  the  foregoing  particulars  are  given  on  the  authority  of  a  letter  in  the 
'Standard  of  May  30th,  1832,  assumed  to  be  written  by  one  of  Sir  W.  Grant's  ac- 
quaintance, and  bearing  strong  internal  evidence  of  authenticity.  It  is  to  be  re- 
gretted that  the  friends  of  eminent  men  do  not  more  frequently  follow  this  elo- 
quent letter-writer's  example. 
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I  receiTe  it  with  pleasure,-*-!  shall  remember  it  with  gratitude.— Gentlemen,  fere- 
well  !  my  best  wishes  will  ever  attend  you  !*' 

The  foregoing  address  of  the  Bar  is  sufficiently  neat  and  germane  to  the  occasion ; 
more  so,  perhaps,  than  addresses  on  the  retirement  of  eminent  judges  have  usually 
been  ;  but  it  gained  nothing  by  the  manner  of  its  delivery.  Sir  Arthur  Pigott  read 
it  from  a  paper  with  the  same  tone,  emphasis,  and  apparent  interest  in  the  contents, 
which  are  wont  to  be  exhibited  by  the  officer  at  a  trial  at  ma  priat  in  reading  a 
piece  of  documentary  evidence,  or  by  the  clerk  of  the  House  of  Commons  when  he 
dispatches  a  petition.  Sir  Arthur  Pigott  was  the  Father  of  the  Bar ;  he  was  con- 
siderably senior,  both  in  years  and  standing,  to  the  Judge  whom  he  addressed,  and 
he  might  possibly  have  been  unable  to  divest  himself  entirely  of  the  feeling  that,  but 
for  the  neglect  of  his  own  professional  pretensions,  or  the  ascendancy  of  the  party 
to  which  he  was  politically  opposed,  he  might  himself  have  filled  the  utuation  from 
which  he  saw  Sir  William  Grant  retiring  with  dignity  at  a  compaiatively  early 
season  of  life.  The  apathy  of  the  organ  of  the  Bar  was  contrasted  by  a  burst  of 
emotion  which  escaped  from  his  Honor  in  the  course  of  the  few  graceful  sentences 
which  he  uttered  in  reply.^ 

The  time  which  has  elapsed  since  the  retirement  of  Sir  William  Grant,  has 
rendered  his  political  and  judicial  career  matter  of  history,  respecting  which 
public  and  professional  opinion  may  be  considered  as  in  a  great  degree  settled.  As  a 
politician,  he  was  a  staunch  supporter  of  the  powers  that  were;  a  consistent 
opponent  of  all  attempts  to  alter  subnsting  institutions ;  an  ingenious^  and,  in  the 
days  wherein  he  flourished,  a  successful  apologist  for  some  of  the  most  questionable 
parts  of  those  institutions.  But  it  is  as  a  Judge,  that  Sir  William  Grant  will  be 
chiefly  known  to  posterity ;  and  of  his  transcendent  merits  as  a  Judge,  there  is  but 
one  opinion ;  for  the  voice  of  the  profession  and  of  the  public  has  unanimously 
recognized  him  as  one  of  the  greatest  ornaments  of  the  Equity  Bench.  He 
possessed  in  an  eminent  degree  all  the  intellectual  and  moral  qualities  which  enable 
a  man  to  exercise  the  judicial  functions  with  the  greatest  amount  of  benefit  to  the 
suitor,  honour  to  himself,  and  satisfaction  to  the  Bar.  He  was  a  thoroughly 
learned  and  accomplished  lawyer,  an  acute  reasoner,  a  clear  expositor  of  facts,  an 
eloquent  speaker,  and  he  united  with  all  the  higher  qualifications  for  his  office,  the 
most  imperturbable  serenity  of  temper,  powers  of  attention  which  no  prolixity  could 
exhaust,  and  a  courtesy  of  demeanour  which  left  him  no  petulance  to  restrain. 
He  rarely  interposed  any  observation  in  the  course  of  an  argument  at  the  Bar ;  but 
sat  with  an  air  of  vacant  abstraction,  which  might  have  been  mistaken  for  inat- 
tention, but  that  his  judgments  uniformly  furnished  the  most  satisfactory  evidence 
that  nothing  which  deserved  attention  had  escaped  him.  In  this  last  particular 
there  was  a  striking  difierence  between  the  judicial  demeanour  of  Sir  William  Grant 
and  his  great  contemporary  Lord  Eldon.  Both  these  Judges  were  distinguished 
by  their  courtesy  to  the  Bar,  and  both  were  equaUy  venerated  and  beloved,  we 
might  also  say,  by  its  members ;  but  the  end  was  obtained  by  the  most  opposite 
means,  for  Lord  Eldon  was  eminently  interlocutory,  and  delighted  to  try  his  hand 
occasionally  at  the  facete  -,  he  was  as  remarkable,  from  time  to  time,  for  his  jocose 

propensities,  for  his 

Quips  and  cracks  and  wantpn  wiles. 

Nods  and  becks  and  wreathed  smiles, 
as  was  his  Honor  of  the  B>olls  for  his  solemn  taciturnity,  and  the  unbending 

'  As  the  writer  of  the  letter  in  the  Standard  speaks  of  "  the  manly  and  affectionate 
Address  of  Sir  A.  Pigott,"  we  have  been  pit  some  pains  to  verify  this  account. 
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rigidity  of  his  muscular  organization.  Under  the  presidency  of  these  Judges  (he 
good  understanding  which  prevailed  between  the  Bench  and  the  Bar,  both  *  in  the 
Court  of  Chancery  and  at  the  Rolls,  was  perfect,  nor  was  that  concord  ever  inter- 
rupted by  the  scenes  between  Judges  and  Counsel,  which  sometimes  tend  to  lower 
the  dignity  of  the  profession,  waste  the  public  time,  and  afibrd  sport  in  the  columns 
of  newspapers  for  non- professional  Philistines. 

Sir  William  Grant  appears  to  have  diligently  applied  himself,  during  a  residence 
of  some  duration  atLeyden,  to  the  study  of  the  Civil  Law ;  a  solid  and  rational 
foundation  for  the  education  even  of  an  English  lawyer,  and  especially  of  a  practi- 
tioner in  our  Courts  of  Equity.  His  judgments  abound  with  illustrations  derived 
Irom  this  source ;  many  of  them  are  distinguished  by  much  of  the  terseness, 
conciseness  and  elegance  (if  we  may  be  peitnitted  to  predicate  elegance  of  things 
juridical)  which  characterise  the  best  specimens  of  forensic  style  and  reasoning  in  the 
Digest*  Hanson  v.  Graham  (6  Yes.  243),  a  case  which  occurred  shortly  after  his 
appointment  to  the  Rolls,  furnishes  an  instance  of  the  felicity  with  which  he  could 
make  his  knowledge  of  the  principles  of  the  Roman  Law  practically  useful  in  his 
judicial  decisions.  But  the  use  which  he  made  of  his  knowledge  of  the  Civil  Law 
was  wholly  untinctured  with  the  pedantry  which  might  lead  to  the  abuse  of  such 
knowledge ;  hence  he  cautiously  defined  the  limits  within  which  it  might  be  occa- 
nonally  called  in  M  of  the  administration  of  our  own  laws.  An  instance  of  this 
caution  may  be  seen  in  Mason  v.  Mason  (1  Mer.  313,)  a  case  involving  a  curious 
question  of  survivorship,  where  the  argument  ex  necessitate  seemed  to  furnish  a  very 
plausible  ground  for  adopting  a  rule  of  the  Roman  Law.  Sir  William  Grant's 
legal  learning — we  speak  more  especially  with  reference  to  that  department  of  law, 
the  knowledge  of  which  can  alone  enable  a  Judge  to  preside  in  a  Court  of  Equity 
with  satisfaction  to  himself  or  benefit  to  the  suitor-^was  not  inferior  to  that  of  Lord 
Eldon,  and  it  was  under  better  discipline  and  control. 

In  looking  to  the  result  of  many  of  Lord  Eldon's  most  elaborate  judgments  in 
which  he  has  exhausted  all  the  learning  that  can  be  brought  to  bear  on  the  point  in 
question,  and  examined  all  the  shades  of  distinction  which  render  one  case  incapa- 
ble  of  supporting  another,  we  are  sometimes  tempted  to  exclaim  that  he  is  magwu 
inter  opes  inops,  and  that  he  has  conducted  us  to  a  conclusion,  wherein,  as  in  the 
last  chapter  in  Rasselas,  nothing  is  concluded.  Lord  Eldon  generally  leaves  the 
raw  material  as  he  finds  it,  and  seems  afraid  of  handling  it  lest  its  ear-mark  should 
be  destroyed.  Sir  William  Grant's  judicial  method  is  neater  and  more  scientific ; 
and  the  coarse,  heterogeneous  material  supplied  by  the  authorities  often  receives  an 
unexpected  polbh  and  symmetry  from  his  hand.  Where  the  law  of  the  Court  was 
subject  to  no  definite  or  intelligible  rule,  as  in  the  case  of  appointments  held  to  be 
illusory  or  otherwise  according  to  the  opinion  or  caprice  of  the  Judge,  Sir  William 
Grant  sometimes  endeavoured  to  make  a  principle  where  it  was  impossible  to  find 
one.  The  doctrine  of  illusory  appointments  constituted  a  head  of  equity  which  has 
been  judiciously  swept  away  by  one  of  the  late  acts  of  Sir  Edward  Sugden  ;  it 
furnished  one  of  the  very  few  instances  in  which  Lord  Eldon  dissented  from  the 
opinion  of  Sir  William  Grant,  the  rule  h%  which  the  latter  attempted  to  limit  or 
render  intelligible  the  jurisdiction  of  the  Court  having  been  strongly  opposed  by  the 
Chancellor.  Another  and  a  mor4  memorable  instance  in  which  the  opinions  of  Lord 
Eldon  and  Sir  William  Grant  differed,  occurred,  as  is  well  known,  in  the  point  in- 
volving the  doctrine  of  equitable  prescription,  on  which  the  great  cause  of  Chol- 
mondley  v.  Clinton  ultimately  turned ;  Sir  William  Grant's  opinion  having  been 
over-ruled  by  his  successor.  Sir  T.  Plumer,  and  the  judgment  of  the  latter  having 
been  affirmed  in  the  House  of  Lords.  Other  illustrations  occur  to  us,  but  enough 
have  been  given  to  mark  out  the  leading  features  of  his  mind. 

July  2Sth,  1832. 
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NOTICES  TO  CORRESPONDENTS. 

A  CoBRESPONDENT  who  ioquires  about  the  D'Este  estate  is  informed  that  all  the. 
documents  relating  to  it,  as  also  a  full  and  able  "  Juridical  Ezercitation''  on  the 
subject  by  Sir  J.  Dillon  have  been  recently  published.  They  will  be  found  in  our 
List  of  New  Publications. 

We  have  received  a  variety  of  Documents  relating  to  Tithes  on  the  Continent, 
and  shall  probably  make  use  of  them  in  our  next  Number.  At  present  it  is  under- 
stood that  a  Commission  will  very  shortly  be  named  to  report  on  the  property  of  the 
Church  of  England. 


LIST  OF  NEW  PUBLICATIONS. 

t 

A  Treadse  on  the  Law  of  Executors  and  Administrators.  By  Edward  Vaughav 
Williams,  of  Lincoln's  Inn,  Esq.  Barrister  at  Law.  In  two  yolnmes,  royal  8vo. 
Price  2/.  10«.  boards. 

The  Act  for  the  Amendment  of  the  Representation  of  the  People  in  England  and 
Wales,  2  William  4,  c.  45,  with  Notes,  together  with  Tables,  exhibiting  at  one 
View,  illustrated  by  an  accompanying  Digest,  the  Representation,  Franchises,  Mode 
of  Registration,  and  Course  of  Proceedings  at  Elections  under  the  new  System.  By 
William  Carpenter  Rowe,  Esq.  of  the  Inner  Temple,  Barrister  at  Law.  In  12mo. 
Price  St.  boards,  pp.  217. 

The  Case  of  the  Children  of  his  Royal  Highness  the  Duke  of  .Sussex  elucidated, 
a  Juridical  Exercitation.  By  Sir  John  Dillon,  Knt.  &  Bt.  S.  R.  E.  In  4to. 
Price  7s.  boards,  pp.  59. 

Papers  elucidating  the  Claims  of  Sir  Augustus  d'Este,  K.  C.  H.  In  Royal  8vo. 
Price  4f.  cloth  boards,  pp.  40. 

The  Law  of  Fire  and  Life  Insurance  and  Annuities,  with  Practical  Observations. 
Part  I.— The  Law  of  Fire  Insurance.  Part  II. — The  Law  of  Life  Insurance. 
Part  III.->-The  Law  of  Annuities.  By  Charles  Ellis,  of  Lincoln's  Inn,  Esq.  Bar- 
rister at  Law.    In  8vo.  price  Bs.  boards,  pp.  263. 

An  Examination  into  certain  Errors  and  Anomalies  in  the  Principles  and  Detail 
of  the  Registration  Clauses  of  the  Reform  Act,  with  Suggestions  for  their  Amend- 
ment. By  J.  D.  Chambers,  Esq.  M.A.  of  the  Inner  Temple,  Banister  at  Law* 
Price  2s.  sewed.  - 

A  Practical  Treatise  on  the  Law  of  Partnership,  with  an  Appendix  of  Forms. 
By  John  CoUyer,  of  Lincoln's  Inn,  Esq.  Barrister  at  Law.  In  Royal  Svo.  Price 
IL  Bf.  boards,  pp.  818. 
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Institutes  of  Natural  Law,  being  the  Substance  of  a  Course  of  Lectures  on 
Giotius  de  Jure  Belli  et  Pacis,  read  in  St  John's  College,  Cambridge.  By  T. 
Rutherford,  D.D.  F.R.S.  Second  American  EUlition,  carefully  revised  and  cor- 
rected.   In  Royal  8vo.  price  18s.  boards,  pp.  596. 

A  Proposal  for  the  Erection  of  a  General  Record  Office,  Judges'  Hall  and 
Chambers,  and  other  Buildings,  on  the  site  of  the  Rolls  Estate,  together  with  some 
Particulars  respecting  the  Suitors'  Fund.  By  C.  P.  Cooper,  Esq.  In  Bvo.  price  6s. 
cloth  boards,  pp.  lis. 

Parliamentary  Reform  Act,  2  Wm.  4,  c.  45,  with  Notes,  containing  a  complete 
Digest  of  Election  Law,  as  altered  by  that  Statute,  and  with  Analytical  Tables  and 
a  copious  Index.  By  Francis  Newman  Rogers,  Esq.  of  the  Inner  Temple,  Bar- 
rister at  Law.    In  12mo.  price  5t.  6d,  boards,  pp.  147. 

Instructions  for  preparing  Abstracts  of  Titles  after  the  most  Improved  System  of 
Eminent  Conveyancers ;  to  which  is  added  a  Collection  of  Precedents,  showing  the 
Method  not  only  of  abstracting  every  Species  of  Deeds,  but  also  of  so  connecting 
them  together  by  Collateral  Documents  as  to  form  a  complete  TiUe.  In  12mo. 
price  5s.  boards,  pp.  162. 

A  Historical  Treatise  on  Trial  by  Jury,  Wager  of  Law,  and  other  Co-ordinate 
Forensic  Institutions,  formerly  in  Use  in  Scandinavia  and  Iceland.  By  Thorl. 
Gudm.  Repp.    In  Bvo.  price  7s.  6d,  boards,  pp.  192. 

Reports  of  Cases  in  Bankruptcy,  argued  and  determined  in  the  Court  of  Review 
and  on  Appeal  before  the  Lord  Chancellor.  By  Edward  £.  Deacon,  of  the  Inner 
Temple,  Esq.  Barrister  at  Law,  and  Edward  Chitty,  of  Lincoln's  Inn,  Esq.  Bar- 
rister at  Law.    Vol.  I.  Part  I.  Hilary  Term  and  Sittings,  1832.    Price  12s.  sewed. 

The  Act  2  Wm.  4,  c.  45,  to  amend  the  Representation  of  the  People  in  Eng- 
land and  Wales,  with  Notes  and  copious  Index.  By  A.  £.  Cockbum,  Esq.  Bar- 
rister at  Law.  -  In  12mo.  price  3s.  6d.  boards,  pp.  124. 

The  Law  and  Practice  of  Elections,  (for  England  and  | Wales,)  as  altered  by  the 
Reform  Act,  &c.  including  the  Practice  on  Election  Petitions ;  also  showing  the 
Divisions  of  Counties  and  Boundaries  of  Boroughs :  together  with  the  Duties  to  be 
performed  by  Sherifis,  Returning  Officers,  Clerks  of  the  Peace,  Town  Clerks, 
Revising  Barristers,  Overseers,  &c.  preparatory  to  the  ensuing  Elections,  &c* 
The  Whole  forming  a  Body  of  Useful  Information  for  Solicitors  and  Agents,  who 
will  necessarily  be  employed  in  arguing  Votes,  &c.  before  the  Revising  Barristers. 
With  a  Copious  Appendix,  containing  all  the  Acts  on  Elections;  with  the  Reform 
and  the  Division  and  Boundary  Acts ;  new  Forms  to  be  used  in  Elections ;  List  of 
Boroughs,  their  Population,  Number  of  Voters,  &c.  &c.  By  Charles  F.  F.  Words- 
worth, Esq.  of  the  Inner  Temple.    Price  1/.  Is. 

A  Treatise  on  the  Reform  Act,  2  William  IV.  Chap.  45,  with  Practical  Direc- 
tions to  Overseers  and  Town  Clerks,  and  a  Copy  of  the  Order  in  Council  of  the  11th 
J  uly,  1 832 ;  also  an  Appendix,  conteining  a  Copy  of  the  Reform  and  Boundary  Acts. 
By  William  Russell,  Esq.  of  Lincoln's  Inn,  Barrister  at  Law,  who  assisted  in  pre- 
paring the  Bill.    Price  9s. 

The  Boundary  Act,  vrith  Notes,  Index,  &c.  By  W.  C*  Rowe,  Esq.  Barrister  at  Law. 
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AM.  1.— CRIMINAL  COURTS,  CRIMINAL  PROCEDURE,  AND 
RECENT  CHANGES  IN  THE  CRIMINAL  LAWS,  OF  FRANCE. 


1.  Code  d' Instruction  Criminelle,    Paris.    De  rimjprimerife 
Royale.    1832. 

2,  Code  Penal.     Paris.    De  rimprimerie  Royale.    188^. 

In  our  first  volume  we  gave  a  detailed  account^  illustrated  by 
an  appendix  of  forms,  of  the  Civil  Courts  and  Civil  Procedure 
o{  France,  and  announced  an  intention  of  dealing  in  the  same 
manner  with  the  Criminal  Courts  and  Criminal  Procedure 
immediately.  Rumours,  however,  having  reached  us  that 
various  important  changes  in  the  administration  of  criminal 
justice  were  meditated,  we  thought  it  better  to  wait  till  some- 
thing definitive  should  be  done  or  resolved  upon,  to  which 
the  troubled  state  of  the  country  has,  till  very  lately,  presented 
an  insuperable  bar.  It  was  not  until  the  end  of  the  last  session 
of  the  Chambers  that  the  long  called  for  modifications  of  the 
Codes  in  question  were  ingrafted  on  them,  and  this,  therefore, 
is  the  first  opportunity  presented  us  of  redeeming  our  original 
pledge.^ 

^  The  law  modifying  the  Code  Penal  and  tlic  Code  of  Criroinai  Instraction,  was 
saDCtioned  the  28th  of  April,  promulgated  the  1st  of  May,  execatory  the  Ist  of 
Jane,  1832.  It  is  incorporated  kito  the  editions  of  the  Codes  named  at  the  head 
of  the  Article.  For  the  guidance  of  those  who  may  wish  to  study  the  criminal  laws 
of  France,  and  also  to  save  the  trouble  of  rej^eated  reference  and  acknowledgment, 
-we  shall  here  mention  the  publications  which  we  have  used.  These  are  the  editiom 
•of  the  Codes  suivis  des  Mtftifs  exposes  par  les  CoTiseiUers  d'Etat,  et  des  Bapports  faits 
par  la  CommMSton  de  Lepslation  du  Corps  Legislatif,  sur  cltacune  des  lois  qui  composent 
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The  entire  revisal,  if  not  reform,  of  so  important  a  part  of  a 
great  peopIe*s  legislation,  offers  a  tempting  field  for  speculation 
and  debate,  but  the  main  object  of  the  following  pages  will  be 
to  give  a  clear  account  of  their  courts  and  procedure  in  matters 
of  crime,  by  way  of  basis  for  future  comparison  and  com- 
mentary. A  few  historical  allusions  will  be  necessary  to  make 
the  efiect  and  spirit  of  some  existing  institutions  intelligible ; 
and,  though  not  strictly  within  the  province  of  this  article, 
we  shall  annex  a  concise  summary  of  the  changes  which  the 
Code  of  Punishments  has  undergone. 

The  judicial  organisation  of  France  at  the  breaking  out  of 
the  first  revolution,  was  of  the  most  complicated  and  irregular 
sort;  being  made  up  of  many  ill-defined  jurisdictions,  some 
of  feudal,  some  of  royal,  and  some  of  ecclesiastical,  origin.  Thus, 
there  were  the  Parlements,  supposed  to  be  a  branch  or  relict 
of  the  great  council  or  general  assembly  of  vassals  which  the 
king  and  the  greater  feudatories  had  been  anciently  accus- 
tomed to  hold  ;^  the  courts  called  bailliages^  and  senechausstea^ 
so  called  from  their  being  held  before  the  bailli  or  seneschal 

l£S  GodMi;  Code  Penal  Progressif,  ou  Comroentaire  stir  la  Lot  Modificative  da  Code 
Penal*  &c.  par.M.  Adolphe  Chaaveau,  Avocat,  &c.  1832:  De  la  Justice  CrimineKe 
en  France,  d*apres  le»  lois  permanentes,  &c.  parM.  B^reoger,  18 18;  Obseryationt 

Critiques  siir  la  Procedure  Criniinelle,  &c.  par  M.  J.  M.  B (Berton,  we 

believe,)  Avocat,  1818;  Observations  sur  Plusieurs  points  importans  de  notre 
Legislation  Criminelle,  par  M.  Dupin,  1821;  Des  Lacunes  et  des  Besoins  de  la 
Lagistatton  Fran^aiseZ&c.  par  M.  Legraverend^  1824;  Reflexions  sur  les  Lois 
Fenales  de  France  et  d'Angleterre,  par  A.  H.  Tailiandier,  1824;  De  Tlnstruction 
Criroinellef  &c.  par  M.  Carnot,  3  vols.  4to,  1830;  Le  Code  d'Instruction  Criminelle 
et  Le  Code  Penal  n)is  en  liarmonie  avec  la  Charte,  &c.  (published  anonymously,  but 
understood  to  he  by  M.  Camot,)  1819;  Des  Pouvoirs  et  des  Obligations  des 
Jorys,  par  Riofaard  Phillips,  traduit  de  i* Anglais,  par  M.  Comte,  1827 ;  Cours 
Eletnentaire  des  Codes  Penal  et  de  I'Instruction  Criminelle,  par  M.  Pigeau,  1817; 
Cour  de  Droit  Criminel,  &c.  par  M.  Berriat  Saint  Prix,  1825;  Esprit  &c.  des  lo- 
stitutions  Judiciaires  &c.  par  M.  Meyer;  Des  Institutions  Judiciaires  &c.  par 
M.  Rey,de  Grenoble,  1826;  On  the  Administration  of  Criminal  Justice  in  Eng- 
land, &c.  by  M.  Cottu,  translated  from  the  French,  1822;  De  I'Administrfttion 
de  Justice  &c.  en  France,  par  M.  Eyraud,  3  vols.  1825 ;  Kritische  Zeitschrift  fiir 
Rccbtwissenscbaft  und  Gesetzgebung  des  Auslandes  2cc.  vol.  iv.  art.  19;  Das 
Deutsche  Sirafverfahren  in  der  Fortbildnng  &c*  und  in  genaoer  Vergldcbung  niit 
dera  Engliscben  und  Franzosi»cheu  Straf-Prozesse,  von  Dr.  C.  J.  A*  JMlitt^rnMiflC* 
Geheimenratbe  und  Professor,  Heidelberg,  1832. 

'  As  our  King's  Bench  is  supposed  to  have  emanated  fipra  ihe  Aul^  Reg;ia. 
See  Meyer,  torn.  ii.  Rey,  torn.  i.  It  seems  that  all  the  superior  cqiutA  wei^  not 
called  parlemenU;  some  went  by  the  name  of  grande  cour,  and  that  of  Colmar  ^V 
called  canseil  touveram. 
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of  the  kiiig  or  the  lord;  the  prevots  de  la  marechausiee, 
ereated  by  royal  authority  for  the  trial  of  assassins  and  armed 
robbers;  the  prisidiaux,  which  were  courts  of  inferior  ranki 
established  by  the  crown  with  the  view  of  narrowing  as  much 
as  possible  the  authority  of  the  seigniories;  zxiA  ihe prevoU 
royauXf  royal  judges  invested  with  exclusive  or  co-ordinate 
jurisdiction  over  certain  specified  cases.  To  these,  which  may 
be  termed  the  ordinary ^  must  be  added  the  spiritual  and  the 
extraordinary  courts  {tribunaux  d'exception)  instituted  to 
decide  in  cases  relating  to  the  revenues  of  the  crown  and  direct 
and  indirect  taxes.  It  requires  only  a  very  slight  acquaintance 
with  the  history  of  France  to  be  aware  that  the  royd  authority 
had  gradually  encroached  upon  and  reduced  every  other  sort 
of  authority  to  insignificance;  but  the  rival  jurisdictions  still 
retained  authority  enough  to  prevent  the  system  from  becoming 
uniform  and  give  rise  to  the  most  harassing  uncertainties. 

With  regard  to  the  procedure  then  in  force,  the  main 
parts  of  it  were  based  on  rules  formed  as  long  ago  as  the 
first  establishment  of  permanent  .tribunals,  which,  according 
to  M.  Rey  of  Grenoble,  caused  a  whole  host  of  inveterate 
abuses  to  spring  up.  Amongst  others,  it  led  the  Way  to, 
if  it  did  not  cause,  the  total  exclusfion  of  publicity ;  wanting 
which,  any  given  system  will  soon  want  every  thing*  Secret 
procedure  afrpears  to  have  been,  first  introduced  into  France 
in  the  thirteenth  century,  to  be  employed  in  the  persecution 
of  a  particular  class  of  heretics,  the  Albigenses;  but  in 
many  provinces  it  was  perseveringly  resisted  and  kept  out 
until  so  low  down -as  ldS9,  when  a  royal  ordinance  formally 
extended  it  over  the  whole  kingdom.^  Another  addition,  not 
lesi^  fatd  in  itd  consequences,  niade  to  French  criminal  juris- 
prudence about  the  same  time,  was  the  adop|;ion  of  the  ptiut 
eiple  that  no  person  could'  be  condemned  without  having 
confessed  his  crime,  which,  notwithstanding  all.  its  seeming 
humanity,  soon  brought  after  it  the  physical  torture,  noit 
happily  at  an  end,  of  the  question  preparatoire,^  and  th^ 
mental  torture,  which  still  endures,  of  the  interrogatory. 

'  Meyer,  tom.  i.  pp.  556*^69, 

'  The  queaiion  fntparatoire  was  torlure  used  to  coinp^^-  ^  confession  when  proof 
tofficient  ia  Uie  eyt%  of  the  court  io  justify  the  application,  appeared  against  the 
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We  select  these  two  traits  as  the  most  distinctive  of  any,, 
indeed  perfectly  decisive  of  the  character  of  the  procedure  ia 
question ;  and  it  is  to  be  observed  that  they  continued  essen« 
tially  unchanged,  i.  e.  that  secret  trials  and  the  use  of  torture 
were  in  force,  till  the  whole  system  was  struck  down  at  a 
blow.  In  the  intervening  space,  however,  some  well-meaning 
efforts  were  made  to  render  the  administration  of  both  civil  and 
criminal  justice  more  pure.  Such  was  the  ordinance  of  1457, 
which  shortened  delays,  forbade  imprisonments  other  than  ia 
the  prison  of  the  court,  and  directed  the  accused  to  be  fur-^ 
nished  with  copies  of  the  preliminary  proceedings  prior  to 
his  being  interrogated.  Such,  again,  was  the  more  important 
ordinance  of  1670,  which  formed  the  common  law  of  France 
as  regards  criminal  procedure  at  the  beginning  of  the  revolu^ 
tion,  and  has  furnished  a  considerable  quantity  of  materials 
to  the  code.  This  ordinance  made  all  accusers,  official  ac-> 
cusers  not  excepted,  liable  in  damages  in  case  the  accusation 
turned  out  to  be  false,  admitted  witnesses  to  be  heard  for  the 
defence,  and  directed  the  witnesses  for  the  prosecution  to  be 
confronted  with  the  accused.  It  also  contained  some  good 
regulations  as  to  prisons,  and  restricted  the  application  of 
torture  to  crimes  punishable  by  death,  and  cases  where  the 
proof  was  considerable.  Such  crimes,  however,  were  very 
numerous,  and  the  latter  part  of  the  restriction  was  too  vagu0 
to  do  good.  On  the  other  hand,  it  greatly  aggravated  the  evil 
of  the  interrogatory,  as  it  gave  the  power  of  interrogating 
upon  oath.  The  only  other  amendment,  prior  to  1791,  worth 
mentioning,  is  an  ordinance  of  Louis  XVI.  abolishing  th^ 
question  preparatoir£* 

•  *^  The  defects  of  the  penal  laws  of  France  (says  M»  Meyer) 
had  long  made  themselves  felt  to  such  a  degree,  that,  inde- 
pendently of  political  changes,  it  is  beyond  a  doubt  that  a 
legislation,  wholly  different  from  the  established  one,  would 
have  been  introduced.  The  public  opinion  on  this  subject 
had  been  pronounced ;  the  nobles  as  well  as  the  people,  the 
magistrates  equally  with  individuals,  the  king  himself,  desired 

accused ;  tlie  question  prtalable  wds  torture  applied  with  the  view  of  extoriiug  Uie 
discovery  of  accomplices.  "  It  may  well  malcc  one  shudder  to  think  that  such 
means  of  conviction  formed  the  common  law  of  France  and  a  great  part  of  Europe 
till  near  the  end  of  the  last  century."    Bey,  torn.  i.  p.  246. 
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a  I'eform;  it  was  prepared  by  the  ideas^  more  sounds  more 
philanthrophicaly  more  liberal^  with  which  the  writings  that 
marked  the  period  immediately  preceding  had  filled  all' minds. 
This  change  might  have  been  efiected  with  mildness  and  mo- 
deration." ^  Unfortunately,  however,  we  all  know  that  it  was 
not.  No  attempt  was  made  to  adopt  or  modify  existing  estab- 
lishments ;  but  the  whole  judicial  organization  of  France, 
*' that  scaffolding  (as  M.  Rey  calls  it)  of  divers  jurisdictions, 
sprung  from  the  conflict  of  private  interests  and  not  from  the 
wish  to  satisfy  the  wants  of  the  mass  of  the  people,"  was  over- 
thrown by  the  Constituent  Assembly  in  a  day.* 

Not  being  able  to  afford  space  enough  to  detail  the  many 
plans  of  judicature  adopted  in  its  stead  during  the  eighteen 
years  that  intervened  between  this  sweeping  sentence  of  con- 
demnation and  the  promulgation  of  the  criminal  code,  we  shall 
merely  mention  two  or  three  striking  particulars,  in  which  the 
provisional  systems  differed  from  that  established  by  Napoleon 
and  still,  in  all  its  main  features,  in  force. 

By  the  law  just  cited,  the  nomination  of  the  judges  was  given 
to  the  people  {auxjuaticiables) ;  the  only  restriction  being,  that 
the  choice  should  be  made  from  amongst  the  old  judges  or  the 
men  of  law.  The  same  rage  for  every  thing  which  savoured  of 
democracy,  rather,  it  is  to  be  feared,  than  an  enlightened  esti- 
mate of  the  benefits  of  the  institution,  led  to  the  temporary  imi- 
tation of  the. English  grand  jury,  under  the  name  of  the  jury  of 
accusation.  Within  twenty-four  hours  after  the  imprisonment 
of  the  accused,  all  documents  relating  to  the  charge  were  to  be 
transmitted  to  an  officer  called  the  director  of  the  jury,  who, 
with  another  officer  called  the  commissaire  du  roi,  was  to  decide 
whether  the  case  was  one  to  be  laid  before  the  jury  or  not. 
If  they  decided  in  the.  affirmative,  the  jury  was  convoked,  and 
the  oath  administei*ed  by  the  director  in  the  presence  of 
the  commissary;  and  after  hearing  the  complainant  and  the 
witnesses,  the  jury  was  left-  to  deliberate  alone.  If  they  ne* 
gatived  the  charge,  the  complaining  party  (if  any)  was  still  at 
liberty  to  prepare  the  indictment  and  submit  the  accusation  to 
the  jury  himself,  or  the  director  of  the  jury  might  call  for  the 
opinion  of  the  district  court  on  its  sufficiency.     The  common 

J  Tom.  T.  ^  411.  '  Law  of  34tlr  Aug.  1790. 
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Jury/  also,  was  widely  diflerent  at  this  period  froia  what  it 
subsequently  became,  and  here  undoubtedly  the  democratical 
principle  did  good;  for  each  jury  was  formed  by  lot,  after  a 
reasonable  number  of  challenges,  from  a  list  (200)  too  large 
(o  admit  of  tampering.  The  mode  of  declaring  the  verdict 
according  to  the  law  of  Sept.  29th,  1791,  is  also  worthy  of 
remark.  The  jury  retired  into  a  separate  chamber.  The  first 
inscribed  was  declared  the  chiefc  When  they  were  agreed, 
one  of  the  judges,  the  commissary  and  the  chief  of  the  jury 
passed  into  the  council  chamber  of  the  court;  where  each  jury- 
man came  separately  before  them,  and  made  known  his  opinion 
oh  each  question  by  declaring  it  aloud  and  openly  depositing 
a  white  ball  in  a  white  box,  if  he  voted  in  favour  of  the 
accused,  or  a  black  ball  in  a  black  box,  if  his  opinion  was  unfii* 
vourable.  Ten  votes  out  of  twelve  were  requisite  to  condemn. 
This  liberal  tendency  of  French  criminal  legislation  did  not 
last  long,  nor  was  it  uninterrupted  whilst  it  did  last.  During 
the  stormy  period  of  the  revolution,  the  dominant  faction 
almost  always  contrived  to  reach  its  intended  victims  despite 
of  all  legal  securities.  In  1793,  for  instance,  the  national 
convention,  besides  erecting  the  extraordinary  criminal  court 
called  the  revolutionary  tribunal,  decreed  that  the  jury  of 
accusation  should  consist  of,  and  the  common  jury  be  chosen 
by,  itself;^  and  from  the  moment  the  will  of  Napoleon  had 
made  itself  felt,  and  he  began  to  regard  France  as  his  patri- 
mony, a  complete  change  in  the  tendency  of  all  legal  institu- 
tions was  wrought,  and  the  strongest  reaction  in  favour  of 
arbitrary  procedure  is  discernible.^    The  nomination  of  the 

^  See  also  the  law  of  October  ■  34|  1795»  undei'  which  either  jury  might  be 
packed. 

^"  Ccpendant  la  dictature  imp^riale  s'elevait ;  ciroente^  au-dehors  par  desconquetes 
g!orieuses  poor  la  France;  eHe  le  fut  au-dedans  par  des  lots  confonnes  a  la  natare 
toft  all  prificipe  da  gooTcraenidntdespoticioei  Mais  la  transition  subite  de  la  iibcr^ 
^  la  scriitude  est  dilii<*i]e  et  dsogerease..  • .  .Le  vaiaqueur  de  Lodi,  d'ArcoIe*  de 
Marengo,  s'etait  d^clar6  le  soutien  de  la  revolution.  II  ne  s'en  montre  pas  Tennemi 
a  d^couvert.  II  conserve  les  institutions  Iib^rales»  en  les  infectant  da  gernie  des 
abas  les  phis  monstroeux.  Ce  n'est  plas  le  meme  homme  qai,  sans  atitre  aatorit^ 
f{u^  celie  die  hi  raisoD»  eclfttraiti  dans  son  conseil,  la  discasston  de  ce-  Code,  fruit  de 
quinse  ann^es  de  mlditatioos  des  hommes  d'etat  et  des  jurisconsultes  les  plus 
c6lebres  ;  .ce  n'est  plus  le  m^me  honiine,  qui  dicte  ou  inspire  a  Treilbard  les  deux 
Codes  criminels  de  1808  et  de  1810,  qui  conserve  institution  du  Jury  dans  un 
esprit  contnire  an  but  de  cttte  institutton  mdme,  multiplie  lesdeialeiin^iMJiibes 
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judges  and  all  other  officers  of  justice,  was  vested  in  the 
executive  government ;  whilst  the  judges  were  rendered  virtUr 
ally^  and  the  officers  of  the  mimstire  public  avowedly,  remove- 
able  at  will.^  About  the  same  lime,  a  law  was  passed  that  no 
agent  of  government  should  be  prosecuted  without  the  autho* 
riiy  of  the  council  of  state ;  incroachments  fatal  to  liberty, 
were  daily  made  by  the  administrative  on  the  judicial  autho- 
rity ;  and  martial  law  was  widely  extended  by  the  creation  of 
military  courts.  But  it  were  useless  to  multiply  examples,  as 
the  spirit  by  which  the  emperor  and  his  organs  were  actuated 
sufficiently  appears  from  the  code  of  procedure  itself;  of  which, 
in  giving  our  promised  sketch,  we  shall  presently  analyse  the 
principal  parts.  But  to  make  the  judicial  organization  estar 
blished  or  confirmed  by  it  intelligible,  we  must  still  preface  a 
remark. 

Under,  perhaps,  all  the  systems  which  the  merely  English 
reader  is  acquainted  with,  the  competency  of  the  tribunal 
depends  exclusively  on  the  nature  of  the  charge.  If,  for 
instance,  a  person  were  accused  of  theft,  no  preliminary  in- 
quiry would  be  necessary  to  decide  by  what  court  he  should 
be  tried.  This  is  not  the  case  in  France.  The  court  depends 
upon  the  penalty  or  punishment  (jo^fW),  which  in  case  of 
conviction  would  follow  the  crime,  as  whether  it  would  be 
infamous  or  not ;  and  as  the  punishment  may  depend  in  turn  on 
the  nature  of  the  attendant  circumstances,  as  whether  they  be 
aggravating  or  extenuating,  it  is  obvious  that  the  whole  evidence 
must,  in  very  many  cases,  be  submitted  to  the  judge  before  the 
question  of  jurisdiction  can  be  sdved.  Such  observations  as 
we  may  have  to  ofier  on  the  advantages  and  disadvantages  of 
this  plan,  will  be  better  understood  hereafter.  We  mention  it 
here. to  draw  the  reader's  particular  attention  to  the  definitions 
of  crimes  mixed  up  with  our  sketch,  which  must  be  firmly 
fix^  in  the  memory,  or  ranch  that  follows  will  appear  unmean- 
fng  and  confused.    Codes  of  procedure  and  codes  penal  may 

> 

aa  secret,  les  detentions  ind^fininient  prolong^es,  et  applique  une  proc^dore  deit* 
potique  sur  tank  le  poiiito  ou  etie  cowoiaiide  oq  perinet  rarbitraire  :ft  un  code 
p^Ojil  trop  criiei»  si  les  jw^s  n'^taient .  souvent  plas  lioroai|is  et  les  magistrati  plus 
sages  que  la  loi." — Observaiiaiu  Critique*  aur  la  Preeedwe  CrimTtelle,  par  M, 
JBerton,  p.  S» 

'  The  coDAtitotioD  of  November  8, 1790|  c(<e«ttAg  the  consular  govemmettt,  coo* 
tailed  proviMoas  to  tfiis  effect. 
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frequently  be  considered  apart^  but,  in  systems  based  on  such 
a  principle  as  the  above,  they  are  inseparable.^ 

In  France,  then,  as  already  intimated,  the  punishable  infrac- 
tions of  law,  and  the  tribunals  appointed  to  adjudicate  on  them, 
ure  classed  according  to  the  punishment.  Thus,  there  are 
three  kinds  of  punishment,  three  kinds  of  infraction,  three 
orders  of  jurisdiction. 

I.  Punishments.  1.  The  punishments  both  affiicHte  and 
infamous  are  death,  travaux  forces,  transportation,  detention 
in  a  fortress,  confinement  in  a  maison  de  force.  The  punish- 
ments, simply  infamous,  are  banishment  and  civic  degrada- 
tion.^ 2.  The  Cotrectional  fumshments  are  imprisonment 
in  a  house  of  correction,  temporary  interdiction  of  certain 
civic  rights,^  and  fine.  3.  The  punishments  termed  ofsimpk 
police  are  imprisonment  not  exceeding  five  days,  and-fine  not 
exceeding  fifleen  francs. 

II.  It  fractions,  1.  The  infractions  punishable  by  afflictive 
or  infamous  punishments  are  called  crimes*  2,  The  infrac- 
tions punishable  by  correctional  punishments  are  called  delits, 
3.  The  infractions  punishable  by  punishments  of  simple 
police  are  called  contraventions. 

III.  Jurisdictions,  1.. Crimes  are  judged  by  the  Co«r« 
rf'  Assises,  2,  Delits  by  the  Tribunaux  de  Police  Correct 
tionelle,  3.  Contraventions  by  the  Tribunaux  de  Simple 
Police,*  Before  proceeding  to  describe  these  courts,  we  must 
take  a  glance  at  the  general  scheme  of  judicature  of  which 
they  are  a  part. 

France,  as  regards  the  administration  of  criminal  law,  is 
divided  into  departments,  arrondissements,  cantons,  and  com- 
munes ;  with  a  maire  for  each  commune,  B.juge  depaix  for 
each  canton,  a  tribunal  de  premiire  instance  for  each  arron- 

^  All  ingeDious  speculation  as  to  the  views  .which  led  to  the  aclc!{»Hoii  of  this 
principle,  may  be  seen  in  Meyer,  tome  5,  pp.  441,  449.  The  principle  has  also 
been  partiaHy  adopted  in  Germany  ;  for  instance,  in  the  Penal  Codes  (Stmfgesitz- 
^tttffter^oC  Bavaria  and  Oldenburgh. 

'  Which  consists  iti  the  deprivation  of  all  civic  and  political  rights,  as  voting  at 
elections,  serving  on  juries,  &c.    See  Code  Penal,  Art  34. 

^  Thpy  are  enumerated  in  the  Code  Penal,  Art.  4f . 

*  This  order  has  been  departed  from  as  regards  delits  committed  by  the  press, 
■end  QcrtaintfffUs  of  a  poKtical  character,  which,  by  the  charter  of  1830  and  tite  law 
»f  October  8tb,  1930,  are  transferred  to  the  Cotirs  d*Auim,  where  thej  are  Irie^by 
a  jury. 
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dissement,  and  a  Cour  d^ Assises  for  each  department.  Next 
above  these  come  the  Cours  Royales^  which  are  exclusively 
courts  of  appeal  without  original  jurisdiction  of  any  sort. 
There  being  eighty«seven  departments  and  only  twenty-seven 
Cours  Royales  in  the  whole,  each  Cour  Royale  necessarily 
includes  several  departments,  the  number  varying  according 
to  population  and  wealth.^  Supreme  above  all,  the  Court 
of  Cassation  comes  last,  which  is  strictly  what  its  name  im- 
ports, and  has  no  original  jurisdiction.  All  these  courts  (ex- 
cepting the  Mairies  and  the  Cours  (T Assises,)  exercise  both 
criminal  and  civil  jurisdiction ;  and  in  some  instances,  as  will 
presently  appear,  the  name  of  the  court  changes  with  the 
capacity  in  which  it  happens  to  be  acting  for  the  time.  We 
shall  now  be  able  to  explain  satisfactorily  the  three  orders  of 
jurisdiction  recapitulated  above. 

1.  Cour  cT Assises.  This  court  is  composed  of  three  mem* 
bers,^  one  of  whom  acts  as  president.  If  the  department  be 
the  selEit  of  a  Cour  Royale,  they  are  chosen  from  amongst  the 
judges  by  the  first  president  of  that  court.  In  the  other 
departments,  the  Assise  Court  consists  of  a  judge  of  the 
Cour  Royale,  who  presides,  and  of  two  other  judges,  taken 
either  from  amongst  the  judges  of  the  Cour  Royale,  if  that 
court  shall  think  proper  to  delegate  them,  or  from  amongst 
the  judges  of  the  Tribunal  de  Premikre  Instance  of  the  de- 
partment in  which  the  assizes  are  held.  The  assizes  are  to 
be  held  every  three  months,  or  oftener  if  need  be,  in  the  prin- 
cipal place  of  the  department,  and  two  or  more  Assise  Courts 
may  be  formed  in  a  department,  if  required.  At  Paris  this  is 
constantly  done.  The  minister  of  justice  {Garde  des  Sceaux) 
may  name  the  members  of  the  Assise  Court,  if  he  think 
proper ;  indeed,  according  to  the  letter  of  the  law,  it  is  only 
on  his  omitting  to  nominate,  that  the  nomination  devolves  on 
the  president  of  the  Cour  Royale;  but  tfce  prerogative  is 
seldom  resorted  to,  and  its  obvious  liability  to  abuse  affords  a 
strong  argument  for  its  abolition.     In  one  well  known  case, 

*  Tills  dcsGripiion  of  court  wasiirst  established  by  the  law  of  17th  March,  1800. 
hy  the  law  of  24lh  Aagust  1790,  the  district  courts  were  reciprocally  courts  of 
appeal  to  each  other. 

*  The  Jurist  (No.  B,  p.  210)  says  five;  which  was  the"  number  established  by  the 
Code.  The  alteration  was  jsade  by  the  law  of  March  4tb,  1831.  ' 
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that  of  General  Berton,  Peyronnet,  then  minister  of  justice, 
availed  himself  of  the  privilege,  with  the  palpable  object  of 
packing  the  court.  The  Assize  Court  cannot  try  without 
the  intervention  of  a  jury,  except  in  the  case  where  the  accused 
is  absent,  and  malces  default.  It  is  the  only  court  in  which 
jury  trial  prevails. 

2^  Tribunaux  de  Police  CorrectioneUe,  All  the  tribunals 
*of  first  instance  form  themselves  periodically  into  tribunals  of 
correctional  police.  They  may  sit,  we  believe,  in  both  capa* 
cities  on  the  same  day,  but  an  intermediate  adjournment  is 
necessary.  In  tribunals  consisting  of  several  chambers,  one 
of  the  chambers  is  specially  charged  with  the  duty.  In  Paris, 
for  example,  there  are  two  chambers  of  correctional  police, 
of  which  all  the  judges  are  members  by  turns.  Besides  its 
original  jurisdiction,  the  tribunal  of  correctional  police  exer- 
cises an  appellant  jurisdiction  over  the  tribunals  of  sintple 
police. 

3,  Tribunaux  de  Simple  Police.  The  juges  de  paix  con- 
stitute themselves  tribunals  of  simple  police,  to  judge  contra* 
ventions  committed  within  their  respective  cantons*  In  a 
commune,  however,  not  being  the  principal  place  of  the 
canton,  the  mayor  may  judge  contraventions  c<»nmitted  in  it 
by  persons  taken  in  flagrant  delict,^  or  by  persons  resident  or 
present  in  the  commune,  when  the  witnesses  are  resident  or 
I»'esent  in  it  and  when  the  complainant  only  demands  da- 
mages  not  exceeding  fifteen  francs. 

Before  tracing  the  course  of  proceeding  in  these  courts,  it 
is  necessary  to  call  attention  to  a  striking  point  of  difference 
between  the  French  system  and  our  own.  In  England  there 
is  no  public  prosecutor,  bound  ex  officio  to  take  notice  of 
ordinary  infractions  of  law ;  and  if  the  offence  amoupts  to  a 
felony,  the  private  right  of  action  for  damages  is  lost.^    In 

*  As  this  phrase  is  censtaiitly  cecurrhig,  we  subjoin  the  dedmtion  of  it;  premisiug 
that  dcUct  here  means  uny  infraction  of  law,  and  not  STiaply  an  offence  cognuable 
hj  the  Correctional  police:  '*  The  delict,  which  is  in  the  actof  coniiDissiciii^oc  wbidi 
hasjust  been  committed^  is  a  flagrant  delict.  Those  cases  shall  also  be  reputed  CMes 
of  flagrant  delicfc>  wlierc  Ihe  accused  is  pursued  by  the  public  clamour,  and  wbet^tbe 
accused  is  found  in  possession  of  eflects,  arms,  instruments,  or  papers,  raising  a  pre- 
sumption that  he  is  author  or  accomplice,  provided  this  be  soon  after  the  delict.V- 
Cod€  de  Inar,  Cr,  Aft»  41. 

f  In  German  procedure,  also,  tbe  Minitiere  PMique  is  unkuowa:  **  DecDealfde 
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France,  on  the  contrary,  every  punishable  infraction  of  law 
becomes  the  subject  matter  of  two  actions  :  the  public  or  cri- 
minal action,  which  the  public  officer  is  not  simply  bound,  but 
exclusively  entitled,  to  prosecute;  and  the  private  or  civil 
action,  which  Inay  be  brought  by  any  person  or  persons  for 
damages.^  The  distinction  is  so  important,  and  is  liable  to  be 
so  frequently  discussed,  that  we  are  tempted  to  extract  the 
formal  justification  of  it  from  the  report  of  the  Committee  of 
Legislation : 

*'  The  law  about  to  be  submitted  for  your  sanction  has  for  object 
the  first  division  of  criminal  instruction,  that  which  concerns  the 
prosecution  of  offences.  I  should  not  stop  at  the  preliminary  dis- 
positions, which  only  comprise  principles  little  contested,  did  not 
one  o£  these  principles  deserve,  by  its  importance,  to  occupy  your 
attention  for  a  moment:  it  is  that  which  establishes  the  piibhc 
action  against  all  oflences  without  distinction,  and  renders  it  inde- 
pendent of  all  private  interests  and  transactions.  The  precise 
contrary  was  the  case  amongst  the  ancients.  The  prosecution  of 
all  offences  was  abandoned  to  animosity  and  private  vengeance. 
The  first  act  of  justice,  which  ought  always  to  be  exempt  from 
passion,  was  exercised  by  the  expression  of  resentment.  The 
great  eclat  that  eloquence  has  shed  on  public  accusations  has  not 
been  able  to  conceal  their  dangerous  influence  from  posterity  ;  and 

Prozess  kennC  ketii  Institot  der  Staatebehordc^**  Strafeerfahrtn  d^e,  von  Dr,  Mit- 
Urmaier,  t  vol.  p.  SSI. — It  is  known  in  Italy  :  Doke,  Origine  et  attribHutmi  d§l 
PubUco  Mmisterio  nel  regno  eP  Italia*     Brada,  1813. 

*  The  five  first  articles  of  the  Code  de  Procedure  Crirainelle,  relate  to  these  actions, 
and  are  as  follows  : 

Aft.  ier.  L'actibn  ponr  rapplication  des  peines,  n'appartient  ^'aux  foocfion- 
nabres  ausqueis  e)}e  e»t  confine  par  la  loL  L'action  en  reparation  du  domraage 
cause  pmr  on  crime,  par  un  d^lit  ou  par  un  contravention  peut  etre  ezerc^e  par  lous 
ceux  qui  ont  souffert  de  ce  doromage. 

2.  L'action  publique  pour  Tapplication  de  fa  pcin€  s'eternt  par  ta  mort  du  pr^venu. 

L'actioii  civile  poor  la  reparation  du  doiamage  pcut  etre  exerc^c  confre  )e  pr^- 
Venn  et  contre  ses  representans. 

L'une  ei  Tautre  action  s'eteigneot  par  la  prescription,  ainsi  qu'il  est  regie  au  livre  S, 
titre  7,  chapitre  5,  De  ta  prescription* 

3»  L' action  civile  peut  etre  poarsnivie  en  m^mc  temps  et  devant  les  memes  jnges 
que  faction  publique. 

Elle  peut  aussi  Tetre  s^par^iuent:  dans  ce<:as,  Texertice  en  est  suspend u  taut 
qu*il  n'a  pas  €i€  prononc6  defiiiitivement  sur  Taction  publique  int^nt^e  avarit  ou 
pendant  la  poorsuite  de  Factbu  civile. 

4.  La  renoDciation  a  Tactioa  civile  ue  peut  arr^ter  ni  suspendre  Texercice  de 
Inaction  pablique.  . .  - 
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their  fatal  effects  introduced  private  vengeance  into  justice  itself^ 
whose  object  was  to  prevent  it. 

'*  Our  modern  laws  have  placed  the  prosecution  of  offences  in 
the  hands  of  the  magistracy,  and  the  accusation  has  taken  the 
character  for  impartiality  of  the  law  of  which  they  were  the  organs. 
But  if  the  successive  advances  of  our  criminal  laws  be  considered, 
it  will  be  seen  how  many  efforts  have  been  obliged  to  be  made  by 
the  legislator  to  arrive  at  the  principle  of  the  new  code.  The 
ancient  criminal  ordinances  had  not  even  ventured  to  establish  the 
principle  without  exception,  and  private  transactions  could,  in  cer- 
tain cases,  stop  the  proceedings  of.  the  public  prosecutor.  Such 
was  the  influence  which  the  fatal  principle  of  private  vengeance 
had  preserved!  so  many  obstacles  is  it  necessary  to  conquer  to 
struggle  against  human  passions ! 

"  It  was,  notwithstanding,  in  the  very  middle  of  the  struggle  of 
passion  and  of  all  the  vain  sophisms  which  appealed  to  the  public 
accusation  of  the  ancients,  that  this  important  principle  was  pro- 
claimed without  exception.  It  is  to  be  found  in  our  intermediate 
codes  of  1791  and  of  Brumaire ;  but  the  law  now  proposed  to  you 
was  alone  able  to  make  of  this  principle  a  fundamental  base  (base 
fcndamentalej  of  our  criminal  justice."* 

The  body  of  officers  thus  charged  with  the  exclusive  duty 
of  prosecuting  is  termed  the  ministire  public,  and  is  organized 
in  the  following  manner: 

In  the  Cours  Royales,  the  ministere  public  consists  of  a  Pro- 
cureur  General,  who  acts  as  the  chief,  and  oiavocats  generaux 
and  substilutSy  who  act  under  him ;  in  the  tribunals  of  first 
instance,  of  a  Procureur  du  Hoi,  placed  under  the  orders  of 
the  Procureur  General  of  the  Cour  Royale,  and  assisted  by 
one  or  more  substitutes.^  The  Procureur  General,  or  an  avocat 
general,  or  a  substitut,  is  charged  with  the  duties  of  the  wii*- 
nisiere  public  in  the  Cour  d' Assises  held  at  the  seat  of  the 
Cpur  Royale,  and  in  the  chamber  of  the  Cour  Royale  which 
judges  appeals  of  correctional  police.  In  the  Assize  Court  of 
the  departments  where  there  is  no  Cour  Royale,  the  Provu- 
reur  du  Roi  of  the  place  ordinarily  discharges  them.  The 
Procureur  General,  however,  may  act  in  person,  or  even  send 
ah  advocate  general  or  one  of  the  substitutes  of  the  Cour  Royale. 

*  Rapport  sur  le  Livre  1^  du  Code  d'InstructtonCriminelle  par  M.  Dliaubersart, 
President  do  la  Commission  de  Legislation.    Seance  du  17  Nov.  1808. 
'  At  Paris,  for  instance,  there  are  fifteen  such  substitutes. 
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In  the  tribunals  of  correctional  police,  the  nnmsiere  public 
is  filled  by  the  Procureur  du  Roi  or  one  of  his  substitutes; 
in  the  tribunals  of  simple  police,  by  an  inferior  officer  called 
a  commissary  of  police.  If  there  be  no  commissary  of  police 
in  the  district,  by  the  mayor,  or,  in  his  default,  by  his  adjoint. 
When  the  mayor  is  the  judge,  by  the  adjoint  or  a  member  of 
the  municipal  council. 

Whenever,  and  by  whatever  means,  an  officer  of  the  «w- 
nistire  public  becomes  cognizant  of  a  crime,  a  delict,  or  a  con- 
travention, it  is  his  duty  to  bring  the  offender  to  justice*  There 
are  some  few  cases,  however,  in  which  a  complaint  on  the 
part  of  the  injured  party  is  required  to  justify  the  prosecution.^ 
We  shall  close-  this,  account  with  two  short  extracts,  from 
which  the  relative  importance  of  the  offices  we  have  been 
enumerating  may  be  learnt,  and  some  notion  be  formed  of  the 
attributes  which  have  made  them  aa  object  of  jealousy: 

"  It  is  in  the  hands  of  the  jproctirettr  imperial'  that  all  the  informa- 
tion collected  by  the  other  agents  of  the  judicial  police  will  unite. 
It  is  this  magistrate  who  is  particularly  charged  with  the  investiga-^ 
tion  and  pursuit  of  all  crimes  and  dehcts ;  the  other  officers  of  the 
police  are  but  his  auxiliaries." 

Again :  "  It  is  he  who  is  specially  charged  with  the  investigation 
and  pursuits  of  all  crimes  and  delicts,  and  who  ought,  as  soon  as 
they  come  to  his  knowledge,  to  inform  the  procureur  general  of 
them ;  for  he  is,  if  the  expression  be  allowable,  the  eye  of  the 
procureur  general,  as  the  procureur  general  is  the  eye  of  the 
government.  It  is  by  the  result  of  an  active  and  faithful  commu- 
nication from  the  procureur  imperial  to  the  procureur  general,  and 
from  the  procureur  general  to  the  minister  of  his  majesty,  that  the 
abuses  which  glide  into  institutions  are  known,  the  indolence  wbtdi 
takes  possession  of  persons,  the  indifference  which  tnay  be  forgiven 

'  The  prindpai  are :  Sporting  williout  leave,  crimes  committed  in  a  foreign  coan- 
iry  by  a  Frenchman  against  a  Frenchman,  and  adultery,  which  is  criminally  punish- 
able in  France;  the  woman  being  liable  to  an  imprisonment  of  not  less  than  three 
months  and  not  more  than  two  years,  and  the  .man  to  the  same  period  of  imprison* 
ment  and  a  fine  of  from  100  to  S,000  francs.  The  only  proofs  that  can  be  admitted 
against  the  man,  if  the  case  be  pot  one  of  flagrant  delict,  are  letters  or  other  docu- 
ments written  by  himself.  The  husband  may  remit  the  wife's  sentence  b^  taking 
her  back. 

'Tbe  Procfireur  da  Roi  was  so  called  under  the  Empire,  and  the  Cours  Royales 
were  called  Cours  Imperiales^ 
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in  a  private  individaaU  but  which  is  a  vice  in  the  magistrate*  And 
were  we  to  suppose  reuusQnesci,  feebleness,  or  concealment  in  the 
communications  of  the  procureurs,  general  and  imperial,  the  evil 
would  have  made  immense  progress  without  breaking  out ;  and 
without  any  crisis  having  taken  place,  all  would  suddenly  be  found 
in  a  state  of  languor  bordering  on  decrepitude/'^ 

The  minister  of  justice  is  the  minister  above  alluded  to, 
with  whom  it  is  the  duty  of  the  prdcureur  general  to  commu- 
nicate. As  the  prefiscts  are  kept  in  a  similar  state  of  subordina* 
tion  to  the  minister  of  the  interior,  and  there  are  no  municipal 
privileges  of  any  importance  in  France,  the  apprehension 
entertained  of  the  undue  influence  of  the  executive  govern^ 
ment  on  the  administration  of  justice,  can  hardly  be  deemed 
an  unreasonable  one.? 

We  shall  now  trace  the  course  of  proceeding  laid  down  for 
each  of  the  abovementioned  three  orders  of  courts. 

All  constituted  authorities  who,  in  the  exercise  of  their 
functions,  shall  have  become  cognizant  of  a  crime  or  delict^ 
and  all  persons  who  shall  have  been  witnesses  of  an  attempt 
either  against  the  public  safety  or  the  life  or  property  of  an 
individual,  are  bound  to  apprise  tk^  procureur  du  roi  of  the 
district  of  such  crime,  delict,  or  attempt  immediately,  who  is 
bound  in  turn  to  require  the  juge  dtinstruction  (to  be 
presently  described)  to  order  the  matter  to  be  investigated. 
In  the  case  of  flagrant  delict,  however,  or  where  a  crime  or 
delict,  not  flagrant,  is  committed  in  the  interior  of  a  house^ 
and  the  master  {chef)  requires  the  immediate  verification  of  it, 
the  procureur  or  other  officer  of  the  minist^re  public  or 
police,  within  whose  jurisdiction  the  offence  is  committed,  is 
bound  to  repair  without  delay  to  the  place,  investigate  all  the 
circumstances,  interrogate  the  accused,  receive  the  declarations 
of  all  persons  capable  of  giving  information  concerning  it,  and 
seize  arms  or  any  thing  else  that  appears  to  have  been  used  in 

1  Motifs  par  MM.  Treilhard,  H^al,  et  Faure. 

'  Not  content  with  this  concentration  of  executive  power,  and  the  vlrtoal  de- 
pendence of  the  henchj  Napoleon  established  special  courts,  each  to  be  composed  of 
five  magistrates  and  three  military  men,  for  the  trial  of  particular  offences,  rebellion 
included.  These  were  abolished  hy  Xht  Charle  Constitutioneile,  A  separate  litlfe 
is  devoted  to  them  in  the' Code  d'Instruction  Criminelle,  which  has  thus  become 
nearly  nugatory. 
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the. commission  or  may  assist  in  the  discovery  of  the  crime. 
In  the  case  of  flagrant  delict,  and  when  the  act  shall  be  of  a 
nature  to  draw  after  it  an  afflictive  or  infamous  punishment, 
the  ofHcer  may  apprehend  the  accused  against  whom  strong 
proofs  shall  appear,  if  present,  or,  if  not  present,  may  issue  a 
warrant  for  his  apprehension.^  In  such  cases  the  procureur 
du  roi  or  other  officer  draws  up  a  written  statement  (called  a 
procis  f>erb€^  of  the  charge  and  the  steps  taken  with  relation 
to  it,  which  is  forthwith  forwarded  to  the  juge  d^insiructioh. 

Thejuge  ^instruction  is  chosen  by  the  crown  from  amongst 
the  judges  of  the  tribunal  of  first  instance,  ordinarily  for 
three  years,  but  he  may  be  continued  longer.  There  must 
be  one  at  least  in  each  arrondissement ;  and  at  Paris  the 
Code  enjoins  that  there  shall  be  six.  In  the  case  of  flagrant 
delict,  this  judge  has  power  to  act  like  the  procureur  du  roi 
or  ofHcer  of  the  police  in  a  similar  case ;  but  his  ordinary 
duties  are  limited  to  collecting  proofs  and  issuing  the  ne- 
cessary warrants  against  the  accused.  For  this  purpose  he 
has  power  to  compel  the  attendance  of  witnesses,^  as  also  to 
search  for  and  seize  papers  and  other  effects  which  may  be 
useful  in  the  discovery  of  the  truth,  not  merely  in  the  domicile 
of  the  accused  but  in  other  places  in  which  he  may  presume 
them  to  be  hid.  If  such  papers  and  effects  be  out  of  his 
arrondissement,  he  may  call  on  the  juge  d^instruction  o{  the 
arrondissement  in  which  they  are  supposed  to  be,  to  take 
such  steps  as  may  be  necessary.  The  task  of  examining  an 
absent  witness  may  also  be  delegated.^ 


*  On  referring  back  to  the  definition  oT  flagrant  delict,  it  will  be  seen  that  the 
majority  of  ordinary  offences  are  incldded  in  it.  A  common  robbery,  for  instance. 
woaid  generally  come  within  it.  In  all  sudi  cases,  thereforo,  a  coniiuon  police  officer 
woiiid  be  entitled  to  exercise  the  functions  of.  a  magistrate.  Tl^is  is  on^  of  the  de- 
fects commented  upon,  in  strong  but  well  founded  terms  of  reprehension,  by  M. 

Cottu. 

»  ■  ■  ■  .        * 

^  The  practice  of  binding  o^rer  witnesses  to  .appear  at  the  trial  U  unknown  in 
France;  but  the  witness  is  punishable,  if  hf  does  not  .obey  the  citation  or 
summons. 

^  "  L'iiistruction  consisle  dansTactioti  de  recueillir  tous  les  genres  de  preoves  pos- 
sibles, tels  que  Ics  depositions  de  temoins,  des  examens  d'effets,  papiers,  et  doran 
ciles;  des  interrogatoires  des  ioculp6s  ou  prevenus;.  des  oommissioiiS  dd'autm 
magistrats  poor  ces  operations,"  &c.  ■  Coor  de  Droit  Criminel,  par  M*  Berriat  Sc. 
Priz»  p.  103. 
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There  are  four  sorts  of  warrants  which  the  judge. of  instruc- 
tion is  authorised  to  issue: — 

Mandat  de  Comparuiion,  which  simply  requires  the  alleged 
offender  to  appear.  The  judge  of  instruction  has  the  option 
of  issuing  it  when  the  accused  is  domiciled  and  the  offence 
can  only  be  followed  by  a  correctional  punishment. 

Mandat  d^Amener,  or  warrant  of  arrest^  which  the  judge 
of  instruction  is  bound  to  issue  in  all  cases  where  the  alleged 
offence  imports  an  afflictive  or  infamous  punishment.  - 

Mandat  de  Depot,  or  warrant  ordering  the  provisory  de- 
tention of  the  accused^  originally  intended  for  two  cases  only: 
where  the  accused  is  arrested  out  of  the  arrondissement  of  tke 
judge  of  instruction  who  has  issued  the  mandat  d'amener,  and 
where,  being  seised  in  flagrant  delict^  the  judge  of  instruction 
commits  him  to  prison  provisionally.^ 

Mandat  cFArret,  or  plain  warrant  of  imprisonment.  It 
must  specify  the  act  for  which  it  is  issued,  and  cite  the  law 
declaring  such  act  a  crime  or  delict.  This  is  not  necessary  in 
the  other  mandats,  which  has  led  to  the  abuse  of  substituting 
the  mandat  de  depot  for  the  mandat  d^ arret. 

When  the  judge  of  instruction  has  issued  a  mandat  de 
comparution,  he  is  bound  to  interrogate  the  accused  iraoae- 
diately;  when  a  mandat  d'amener,  within  twenty  hours  at  the 
latest.  If  the  accused  refuses  to  answer,  the  judge,  it  seems, 
may  imprison  him  till  he  does.^  After  hearing  the  accused 
and  the  procureur  du  roi,  if  the  act  imports  an  afflictive  or 
infamous  punishment,  the  judge  may  issue  a  mandat  d* arret. 
He  has  no  power  to  grant  the  libertt  provisoire,  in  other 
words,  to  take  bail.  This  privilege  is  confined  to  the  court 
of  inquiry  to  which  the  matter  is  next  to  be  referred. 

The  judge  of  instruction  is  bound  to  render  an  acceunt, 
once  a  week  at  least,  of  the  matters  the  instruction  of  which 

*  This  is  M.  Key's  account.  The  cases  to  which  these  mandaXt  apply  lure  but 
imperfectly  hud  down  in  thie  code. 

3  No  soch  power  is  given  in  terms  by  the  code,  but  the  proofs  of  its  exercise 
are  clear.  It  is  thus  described  by  M.  Berton: — "  If  the  first  interrogatory  has 
been  ineffectual,  it  is  renewed  at  the  end  of  a  week,  and  the  only  question  pat 
to  the  accused  is — ^Do  you  persist  in  denying  or  in  being  silent?  It  shalf  take  place 
in  the  house  of  confinement,  where  the  accused  shall  be  enrolled  by  virtue  of  a 
mandat  de  4epot,  drawn  up  by  the  magistrate.  In  this  interval  the  accused  will  be 
treated  like  the  other  prisoners;  only  he  is  not  to  communicate  with  any  one  on  any 
pretence  whatever."    Other  proofs  will  be  given  hereafter. 
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has  devolved  upon  him.^  '  The  account  is  rendered  to  the 
chamhre  du  conseil,  formed  out  of  the  court  of  first  instance^ 
and  consisting  of  tkree  judges  at  least,  including  the  judgie  of 
instruction*  Before  making  his  report  in  any  given  afEmt 
the  judge  of  instruction  communicates  the  proofs  to  the  pro* 
cureur  du  roi,  who  takes  his  conclusions,  that  is  to  say,  calls 
for  what  in  his  opinion  should  be  done.  The  report  is  made, 
and  the  chainber  deliberates  in  secret  conclave.  If  the 
chamber  be  of  opinion  that  theire  is  sufficient  presumptive 
proof  of  a  crime,  the  case  is  remitted  to  the  Cour  Royale;  if 
of  a  delict,  to  the  tribunal  of  correctional  police;  if  of  a  con- 
travention, to  the  tribunal  of  simple  police;  if  of  neither  one 
noi:  the  other,  the  sentence  is  that  there  is  no  ground  for 
prosecution,  and  the  accused,  if  under  confinement,  is  released. 
To  justify  such  a  sentence^  however,  the  chamber  must  be 
unanimous,  for  if  one  of  the  judges  be  of  opinion  that  the  act 
is  of  a  nature  to  call  for  an  afflictive  or  infamous  punishment, 
and  sufficiently  supported  by  proof,  the  case  must  be  pro- 
ceeded with.  The  procureur  du  roi  arid  the  party  in  the  civil 
action  have  also  each  of  them  the  power  of  appealing  against 
arid  delaying  the  release  of  the  prisoner.  In  a  word,  unless 
alT'fhe  meipbers  of  the  chamber  of  council,  the  procureui:  du 
roi,  and  the  civil  party,  agree  that  the  accusation  is  grouridless, 
the  afifair  mustl)e  referred  to  another  preliminary  examination 
in  the  Cour  Royale,  and  the  documents  are  forthwith  for- 
warded to  the  procureur-general  of  that  court. 

The  proceedings  hitherto  described  are  common  to  crimes, 
delicts  and  contraventions,  though,  as  respects  the  two  last,  not 
all  necessarily,  ais  will  presently  appear,  resorted  to.  We  are 
now  arrived  at  the  point  at  which  the  threefold  division  pre- 
sents ifself  agj^n.  The  chamber  having  decided  that  there  is 
presumptive  proof  of  an  offence,  and  fixed  the  nature  of  it, 
^e  matter  is  formally  transferred  to  a  Cour  Royale  to  be 
tried  at  the  assises,  to  a  tribunal  of  correctional  police,  or  to  a 
tribunal  of  simple  police.  We  shall  take  each  of  these  alter- 
natives in  turn, 

9  Here,  &gain>  the  practice  is  widely  different  from  what  the  letter  of  the  law 
^oold  lead  one  to  suppose.  One  of  the  most  crying  evils  is  the  length  of  time 
(seemingly  unlimited)  during  which  an  accused  person  may  be  detained  whilst  the 
judge  of  instruction  is  collecting  evidence.    Of  this  also  anon* 
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Within  ten  days  after  the  reception  of  the  documents,  irans- 
pitted  as  before-tnentioned  after  the  chamber  of  council  has 
deeided  on  them,  the  procureur-general  i»  bound  to  make  his 
report.  A  section  of  the  Cour  Royale,  formed  for  this  pmr- 
pose,  is  bound  to  assemble  at  least  once  a  week  in  the 
council  chamber,  to  hear  the  report  of  the  pirocureur-general 
aiid  decide  on  his  requisitions*  The  decision  of  this  section 
must  be  pronounced  within  three  days  aft;er  hearing  the  report. 
The  members  deliberate  privately,  aftier  all  the  documents 
have  been  read  to  them  aloud  in  the  presence  of  the  procureur-* 
•general,  who  thereupon  retires.  Neither  the  accused,  the 
eivil  party,  nor  the  witnesses  appear.  Additional  instruction 
niay  be  ordered,  if  deemed  necessary.  If  they  are  of  opinion 
jthat  no  offence  has  been  committed,  or  that  the  proofs  are  in<- 
siifBcient  to  raise  a  presumption  of  guilt  against  the  prisoner, 
he  is  discharged.  If,  on  the  other  hand,  the  charge  be  suffi* 
0]ently  made  out  to  justify  what  is  termed  la  tnise  enaccusa- 
ifOfi,^  an  arret  is  made  referring  it  to  the  Cour  d'Assises,  and 
the  procureur-general  is  bound  to  prepare  the  acie  dPacctua- 
tion^  in  which  the  nature  of  the  crime,  the  act  with  all  the 
inrlsumstences  capable  of  aggravating  or  extenuating  the 
punishment,  and  the  description  of  the  accused,  are  to  be 
contained. 

.  Prior  to  the  promulgation  of  the  code,  this  preliminary 
inquiry,  noif  devolved  on  certain  members  of  the  judicial 
order,  was  entrusted  to  a  jury  of  accusation,  in  imitation  of 
the  grand  jury  amongst  us.  But  there  was  little  similarity, 
And  the  experiment  met  with  very  indifierent  success.  Instead 
of  forming  the  most  respectable  inhabitants  in  a  considerable 
extent  of  country  into  a  jury  at  proper  intervals,  juries  of 
oeight  were  formed  once^  or  even  twice,  a.  month  in  distnets  of 
which  three  orfbur  went  to  make  a  department;  the  jurors 
being  taken  from  the  common  jury  litf,  which  was  made  out 
by  the  agents  of  the  government.   A  judge  presided,  and  only 

*  Priof  to  the  decision  of  the  section  of  the  Cbur  Royal  against  the  accused,  he 
is  termed  "prevenu;  from  that  time  forth  he  takes  the  name  of  accutS,  A  good  deal 
of  embarrassment  may  be  avoided  by  keeping  this  distinction  in  mind.  There  are 
thi'ee  other  teehnicftl  terhis  wbicit  are  consfaAtly  leading  foreigners  astray — arret, 
Jugement,  and  mntenee*  Arret  means  a  decision  of  li  Coar  Royale  or  the  Court  «f 
Cassation  j  Jugemita,  a  decision  of  ii  tribunal  6f  first  instance ;  and  tvnUnce,  a  decl* 
%\ovi  of  A  juge  de  paix* 
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the  complaint  and  the  written  deciatations  of  the  witnesses 
were  shown  to  them.^  Under  these  disadvantages,  the  insti- 
tution answered  so  ill  that  Napoleon  ran  little  risk  of  exciting 
diiscontent  by  abolishing  it.  The  objections  urged  against 
it  in  the  reports  of  the  Committee  of  Legislation  were/  that 
the  jurymen  brought  with  them  a  ho6t  of  local  prejudices 
which  prevented  their  deciding  impartially,  and  Were  never 
able  to  understand  the  real  nature  of  the  duty  expected  froiA 
them.  *'  It  is  vain  for  the  directing  magistrate  to  explain  to 
them  that  they  have  not  to  decide  whether  the  accused  be 
guilty  or  not;  it  is  rare  that  they  do  not  erect  themselves  into 
judges.  According  to  the  greater  number,  to  say  yes,  is  to 
condemn ;  to  say  no,  is  to  acquit."  Another  orator  remarked : 

**  The  jury  of  judgment  (common  jury)  manifests  whart  it  feels 
strongly,  afler  a  perfect  knowledge  of  the  fact;  the  jury  of  aocusa** 
tion,  on  the  contrary,  has  to  reason  on  what  it  know!  but  from  a 
presumption  as  to  what  is  unknown :  this  calculi^ion  astounds  men 
not  used  to  it,  and  in  this  embarrassment,  the  balance  between  the 
accuser  and  the  accused  is  not  always  held  with  a  firm  hand.  It  is 
necessary,  therefore,  by  placing  elsewhere  the  right  of  declaring 
if  there  is  ground  for  accusation  or  not,  to  protect  alike  the  interest 
of  society  and  the  individual  interest  of  the  accused. 

*'  You  may  well  conceive,  gentlemen,  that  so  important  a  question 
has  merited  the  attention  of  his  majesty ;  and  it  is  already  the 
(Strongest  of  prejudices  for  the  manner  in  which  it  has  been  re- 
solved/** 

The  plain  truth  was,  that  his  majesty  feared  to  leave  so 
strong  a  safeguard  of  liberty  in.  the  hands  of  the  people  as  the 
institution  properly  purified  would  have  formed,  and  there- 
fore preferred  destroying  to  improving  it.* 

>  Lbw  of  7th  Pldtlose,  jear  9. 

3  Motifs,  &C.  iiv.  1.  chap.  1.  par  Treilhard^  Beal  etFaure.  M.  DhouberMrt, 
in  reporting  on  the  third  book,  beats  them  hollow  in  this  sort  of  flattery.  Speak- 
ing of  ihe  difficulties  of  criminal  legislation,  he  remarks :  "  To  sum  up  all  in  a 
word,  the  extraordinary  genius  whose  regards  penetrate  beyond  all  obstacles,  hai 
betltated  more  than  once  in  the  midst  of  the  difficulties  presented  by  our  crimina) 
laws.*' 

*  '*  Une  nation  peut  avoir  des  magistrats  integres  sans  ^tre  libre.  Pour  qu*elle 
le  sott,  il  faut  que  le  pouvoir  legislatif  et  le  pouvoir  judicialre  participent  an  gou- 
yemement.  Le  pouvoir  judiciaire  est  dans  le  jury,  de  meme  que  le  pouvoir  legislatif 
est  dans  une  chambre  Elective."  (Speech  of  M.  Royer-CoUard,  chamber  of  De- 
puties,  stance  du  17  Dec.  1807.)    M.  Carnot,  a  very  high  authority,  gives  bis 
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The' arret  and  the  act  of  accusation  are  to  be  signified  to 
the  accused,  and  copies  left  with  him.     Within  twenty-four 
hours  after  such  signification  he  is  to  be  transferred  from  the 
house  of  confinement  to  the  house  of  justice  attached  to  the 
court  where  he  is  to  be  tried,  and  within  twenty-four  hours  of 
his  arrival  there  and  the  transmittal  of  the  documents  con- 
nected with  the  charge  to  the  registrar,  he  is  interrogated 
by  the  president  of  the  Assize  Court  or  by  the  judge  the 
president  may  delegate.     The  accused  is  required  to  declare 
the  choice  he  has  made  of  a  counsel  to  aid  him  in  his  defence; 
otherwise  the  judge  is  bound  to  appoint  him  one,  or  all  sub- 
sequent proceedings  would  be  null.    The  counsel  must  be 
taken  firom  amongst  the  advocates  or  avaues  of  the  Cour 
Royale  or  its  jurisdiction,  unless  the  president  authorises  the 
selection  of  a  relation  or  friend.^     The  prisoner  is  not  allowed 
to  communicate  with  his  counsel  until  after  the  interrogatory, 
A  copy  of  the  prods  verbaux^  and  the  written  declarations 
of  the  witnesses,  with  a  list  of  the  jury,  are  delivered  to  hiin. 
The  accused  is  also  bound  to  notify  to  the  procureur  general 
the  names  and  descriptions  of  the  witnesses  for  the  defence. 

The  manner  offorming  the  jury  has  varied  considerably  since 
the  first  promulgation  of  the  code.  The  persons  competent 
to  serve  as  jurymen  are  the  members  of  the  electoral  colleges, 
unpaid  public  fiinctionaries  appointed  by  the  king,  retired 
officers  domiciled  for  five  years  and  in  the  receipt  of  a  pen- 
sion of  ISOO  francs,  doctors  and  licentiates  of  the  learned 
faculties,  members  and  correspondents  of  the  Institute,  and 
members  of  other  learned  societies  recognised  by  the. crown. 
The  functions  of  a  juryman  are  declared  incompatible  with 
those  of  minister,  prefect,  sub-prefect,  judge,  procureur  ge- 
neral and  procureur  du  roi  with  their  substitutes,  counsellor  of 
state,  and  royal  commissary  attached  to  an  administration. 
Persons  under  thirty  or  above  seventy  are  disqualified.  In* 
France,  the  privilege  of  serving  on  juries  is  esteemed  a  very 
valuable  one.    A  register  of  all  persons  qualified  is  kept  by  the 

opinion  for  the  re-establishment  of  a  jury  of  accusation.     Les  Coda  mt'sfn  ifar- 
tiumie,  ^c.  chttp,  1^. 

*  The  principal  defender  of  the  St.  Simonians,  in  the  recent  absurd  prosecution 
of  that  sect,  was  an  unprofessional  man. 
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prefect.  This  undergoes  a  feguJar  revisal  every*  year,  and 
any  person  omitted  may  try  the  question  by  appeal  to  the 
Cour  Royale.  If  there  be  less  than  150  electors  inscribed, 
the  number  is  to  be  made  up  by  citizens  paying  less  than  300 
francs  in  direct  taxation,  which  is  the  qualification  for  an 
elector.  According  to  the  original  text  of  the  code,  the  pre-» 
feet  formed  a  list  of  sixty,  which  was  subsequently  reduced  to 
thirty-six  by  the  president  of  the  court.  At  present,  the  pre- 
fect is  bound  to  send  in  a  list  containing  a  quarter  of  all  the 
names  inscribed,  provided  it  does  not  exceed  300 ;  except  in 
the  department  of  the  Seine,  where  it  must  contain  1500; 
Ten  days  before  the  opening  of  the  assizes,  the  first  president 
of  the  Cour  Royale  draws  by  lot,  out  ol"lhe  list  sent  by  the 
prefect,  thirty-six  names,  which  form  the  jury  for  the  whole 
session.  He  also  draws  four  supplementary  names,  to  supply 
any  accidental  default.  On  the  day  of  trial,  the  names  are 
drawn  by  lot,  until  twelve  unchallenged  names  have  been 
drawn.  The  accused  or  his  counsel,  and  the  procureur  ge- 
neral, may  challenge  such  jurors  as  they  think  proper,  as  the 
names  are  drawn  from  the  urn.  The  challenges  must  stop 
when  only  twelve  jurymen  are  left ;  and  each  party  is  entitled 
to  an  equal  number.  The  grounds  of  challenge  are  not 
allowed  to  be  stated. 

After  the  jury  have  taken  their  places,  the  president  de- 
mands his  name,  age,  profession,  residence,  and  birth-place  of 
the  prisoner,  and  enjoins  the  counsel  to  say  nothing  against 
his  conscience  and  to  conduct  himself  with  decency.  .He 
then  repeats  to  the  jury  the  terms  of  the  oath  to  be  takien  by 
them,  and  each,  being  individually  called  upon,  replies,  rais* 
ing  the  right  hand,  Je  lejure.  He  next,  after  calling  on  the 
prisoner  to  be  attentive,  causes  the  judgment  of  the  section  of 
the  Cour  Royale  and  the  act  of  accusation  to  be  read  aloud 
by  the  registrar,  after  which  the  president  repeats  to  the 
accused  the  purport  of  the  act  of  accusation,  and  says  to 
him :  "  You  see  of  what  you  are  accused ;  you  are  about  to 
hear  the  charges  which  will  be  produced  against  you."  The 
procureur  general  then  exposes  the  subject  of  the  accusation^ 
and  presents  the  list  of  all  the  witnesses  to  be  heard,  whether 
at  his  own  requisition,  at  that  of  the  civil  party,  or  at  that  of 
the  accused.    The  list  is  read  aloud  by  the  registrar.     It  can 
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only  contain  the  names  which  have  been  already  notified.^ 
The  witnesses  are  ordered  to  retire  into  the  chamber  destined 
for  them^  and  may  be  prevented  from  conferring  together  if 
thought  necessary.  They  are  called  one  after  the  other  in 
the  order  fixed  by  the  procureur  general.  The  president 
administers  the  oath^  and  demands  of  them  their  name^  age, 
profession,  and  domicile,  whether  they  were  acquainted  with 
the  accused  prior  to  the  commission  of  the  alleged  offence, 
and  whether  they  are  related  (and  in  what  degree)  or  attached 
to  the  service  of  the  accused  or  the  civil  party.  The  witness 
then  tells  what  he  knows  of  the  affair.  The  code  forbids 
him  to  be  interrupted.  The  president  is  bound  to  have  noted 
down  by  the  registrar  any  discrepancies  that  may  appear  be- 
tween thie  deposition  and  the  former  declarations  of  the  wit- 
ness. After  each  deposition,  the  president  demands  of  the 
accused  if  he  wishes  to  reply  to  what  has  just  been  said 
against  him ;  and  the  accused  or  his  counsel  may  question  the 
witness  through  the  president,  and  state,  against  the  witness 
knd  his  testimony,  every  thing  which  may  be  usefiil  to  the 
defence.  The  president  may  demand  equally  of  the  witness 
and  the  accused  all  the  explanations  that  he  may  believe  ne- 
cessary to  the  manifestation  of  the  truth.  The  other  judges, 
the  procureur  general,  and  the  jurymen  have  the  same  right, 
aftier  first  requesting  leave  to  speak  of  the  president  The 
civil  party,  like  the  accused,  can  only  put  questions  through 
the  president.  After  the  witnesses  of  the  procureur  general 
and  the  civil  party  have  been  heard,  the  witnesses  for 
the  defence  are  produced.  All  relations  in  the  direct  line 
of  ascent  or  descent,  brothers  and  sisters,  connections  by 
marriage  in  the  same  degrees,  husband  and  wife  even  after 
divorce,  and  all  public  informers  entitled  to  a  pecuniary  re- 
ward, are  inadmissible,  unless  the  procureur,  the  civil  party, 
and  the  accused  wave  the  objection.  The  accused  or  the 
public  prosecutor  may  require  the  witnesses  to  retire  after 
giving  their  evidence,  and  may  also  cause  them  to  be  recalled 
and  re-examined  in  the  presence  of  one  another  or  separately, 
with  the  assent  of  the  president.  The  president  before, 
during  or  after  the  hearing  of  a  witness,  may  cause  one  or 

*  The  Pi^sideut  oiaj^  &d rait  other  illnesses ;  a  power  wMcti  M.Merlii),  in  the 
ciusioD  of  the  late  law,  proposed  to  deprive  him  of.  • 
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mere  of  the  accused  to  retire^  and  examine  them  separately  as 
to  certain  circumstances  of  the  process*  In  the  course  of  or 
after  the  depositions,  the  president  shall  cause  to  be  exhibited 
to  the  accused  all  the  documents  or  matters  {piices)  relating 
to  the  offence,  and  require  him  to  say  if  he  recognizes  them. 
They  are  also  to  be  exhibited  to  the  witnesses,  if  occasion 
requires.  At  the  conclusion  of  the  depositions  and  the  inci^ 
dental  proceedings  to  which  they  may  have  given  rise,  the 
civil  party  or  his  counsel  and  the  procureur  general  are 
heard  in  support  of  the  charge.  The  accused  and  his  counsel 
may  reply  to  them.  A  reply  is  allowed  to  the  civil  party  and 
the  procureur  general ;  but  the  accused  or  bis  counsel  is  to 
have  the  last  word.  The  president  then  declares  that  the 
debates  are  terminated  and  sums  up.  He  comments  on  the 
proofs,  reminds  the  jury  of  their  duties,  and  states  die  ques- 
tions to  be  answered  by  them. 

The  question  resulting  from  the  act  of  accusation  is,  whether 
the  accused  be  guilty  of  the  crime  with  all  the  circumstances 
mentioned  in  the  concluding  summary  of  the  act  of  accusaJtion 
If  one  or  more  aggravating  circumstances,  not  mentioned  in 
the  act,  result  from  the  discussion,  the  president  adds  a  ques- 
tion to  the  effect  whether  the  accused  has  committed  the  crime 
with  such  or  such  circumstances.^    When  the  accused  shall 
have  alleged  as  an  excuse  a  fact  admitted  as  such  by  the  law, 
the  president  is  bound  to  put  the  question :  ^^  Is  such  a  fact 
clear?"  If  the  accused  be  under  sixteen,  the  following  question 
must  also  be  put :  "  Has  the  accused  acted  with  discretion  V^ 
Lastly,  it  is  the  president's  duty  in  all  cases  to  apprise  the 
jury,  that  if  they  are  of  opinion,  by  a  majority  of  more  than 
seven  voices,  that  there  are  attenuating  circumstances,  ihey 
are  to  make  a  declaration  to  that  effect.^    All  these  questions 
are  then  delivered  in  writing  to  the  jury  by  the  hands  of  their 
chief,  together  with  the  act  of  accusation,  the  prods  verbf^it^, 
specifying  the  crime,  and  the  other  documents,  except  the 

*  Art.  338.  This  article  has  been  aingularly  extended  in  practice,  it  baviiig 
been  held  that  the  president  is  authorised  to  present  to  tiie  jurj  all  the  points  C0<- 
UUeral  to  those  of  the  act  of  accusation.  Thus,  if  the  act  of  accosation  (the  indicat- 
roent)  charge  a  robbery,  and  tlie  proof  merely  establisli  the  fact  of  the  priaonei's 
being  an  accessary  by  concealing  the  articles  stolen,  the  president  might  leave  it 
to  the  jury,  as  a  collateral  and  additional  question,  to  say,  whethcx  the  piuoner 
be  guilty  as  an  accessary. 

'  This  is  one  of  the  most  important  provisions  of  the  new  law. 
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declarations  of  the  witnesses.   The  accused  i&  withdrawn  from 
thfi  auditory,  and  the  jury  retire  to  deliberate.    They  cannot 
decide,  like  an  English  jury,  without  leaving  the  box.     Before 
beginning  to  deliberate,  the  chief  reads  a  paper,  in  which 
their  duty  is  pointed  out  and  they  are  required  to  confine 
themselves  within  their  proper  province  of  applying,  without 
assuming  to  judge  of  the  consequences  of,  the  law.   They  are 
shut  up  till  the  declaration  is  formed.     It  consists  of  written 
answers  to  each  of  the'  questions  submitted  to  them.     The 
decision  must  be  by  a  majority  of  more  than  seven,  but  the 
precise  number  is  not  allowed  to  be  expressed.     The  jury 
return  to  their  places  when  their  decision  has  been  framed, 
and  the  foreman  reads  the  verdict  aloud.     He  then  signs  and 
delivers  it  to  the  president.    It  is  also  signed  by  the  president 
^nd  registrar.    A  verdict  of  acquittal  is  final ;  but  if  the  judges 
be  unanimously  of  opinion  that  a  verdict  of  guilty  is  funda- 
inentally  wrong,  they  may  order  a  new  trial.^     The  court, 
however,  must  order  it  of  their  own  free  motion,  and  immedi- 
ately after  the  verdict  has  been  pronounced.     No  one  has  a 
right  to  apply  for  it.     If  the  accused  be  declared  guilty,  the 
procureur-general  demands  the  application  of  the  law,  and  the 
civil  party  restitution  and  damages.     The  president  demands 
of  the  accused,  if  he  has  any  thing  to  say  in  his  defence. 
Neither  the  accused  nor  his  counsel  can  urge  anything  in 
denial  of  the  fact,  but  only  that  it  is  not  forbidden,  or  qualified 
delict  by  the  law,  or  that  it  does  not  deserve  the  punishment 
demanded  by  the  public  prosecutor,  or  that  the  civil  party  is 
not  entitled  to  the  damages  claimed.^     The  judges  deliberate 


*  The  following  article  was  abrogated  b^r  the  law  of  March  4(h,  1831 ;  '<  Si  n^an- 
nioins  Toccus^  n*e»t  de,clar6  coupable  du  fait  principal  qu'a  une  simple  majority,  les 
Juges  delibereront  entr^  eux  sur  le  mime  point,  et  si  Tavis  de  la  miiiorite  des  jures 
est  adopts  par  la  majority  des  jugesi  de  telle  sorte  qu'en  r6unissaiit  le  nombre  des 
yoiz,  ce  nombre  excede  celai  de  la  majority  des  jur^s  et  de  la  minority  des  juges, 
j*avis  favorable  a  Taccus^  prevaadra." 

'  It  is  the  court,  not  tbe  jury,  that  fixes  the  amount  of  these.  Before  the  late 
law,  the  civil  party,  even  when  successful,  was  liable  to  pay  the  costs  when  the 
accused  could  not.  The  son  of  Fualdes,  an  oflScer  of  the  ministere  public  at  Rhodes 
assassinated  in  1817,  became  liable  to  the  amount  of  more  than  20,000  francs  in  this 
manner;  but  the  costs  were  remitted  by  the  government.  The  late  law  enacts,  that 
In  cases  submitted  to  a  jury,  the  civil  party  who  has  not  failed,  shall  never  be  liable  . 
for  costsk    The  accused  has  also  a  claim  for  damages  against  those  who  have  falsely 
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an  a  low  voice^  or  retire  for  thai  purpose.  The  judgment  is 
given  aloud.  Before  pronouncing  it,  the  president  is  bound 
to  read  the  text  of  the  law  upon  which  it  is  founded.  The 
judgment  is  taken  down  by  the  registrar^  and  signed  by  the 
judges.  The  accused,  if  found  guilty,  has  three  days  during 
which  to  appeal  to  the  Court  of  Cassation  against  the  judgment. 
Of  this  the  president  apprises  him.  The  public  prosecutor 
and  the  civil  party  have  the  same :  but  in  the  case  of  acquittal, 
they  have  only  twenty-four  hours  for  that  purpose.  The 
sentence  is  executed  within  twenty-four  hours  afler  the  expira- 
tion of  these  delays,  if  the  accused  has  hot  appealed,  or  within 
twenty-four  hours  after  the  reception  of  the  judgment  rejecting 
the  appeal*  There  are  three  cases,  however,  in  which  the 
minister  of  justice  may  direct  the  judgment  to  be  revised ; 
1.  When  two  persons  have  been  condemned  for  the  same 
crime,  in  a  manner  rendering  it  impossible  for  both  sentences 
to  be  just.  2.  When,  afl;er  a  condemnation  for  homicide, 
reasonable  proof  appe&rs  that  the  person  supposed  to  be  killed 
is  living,  3,  When,  after  a  condemnation,  a  principal  witness 
is  prosecuted  for  false  testimony.  In  this  case,  the  execution 
of  the  sentence  would  be  suspended  until  the  result  of  the 
prosecution  were  known. 

In  the  Tribunal  of  Correctional  Police  there  is  no  jury,  and 
the  complaining  party  may  cite  the  accused  before  the  court 
which  has  jurisdiction  over  the  offence,  without  the  interven- 
tion of  the  public  prosecutor,  though  the  prosecution  is  still 
conducted  by  the  latter.  Neither  is  there  any  private  pre- 
liminary inquiry.  The  instruction  must  be  public,  under  pain 
of  nullity.  The  procureur  du  roi,  the  civil  party,  or  his  coun^ 
sel,^  and,  in  delicts  relating  to  the  forest,  certain  officers  ap- 
pointed in  that  behalf,  expose  the  afiair ;  the  proves  verbaux 
or  reports,  if  any  have  been  drawn  up,  are  read  by  the  regis- 
trar,^ the  witnesses  on  both  sides  are  heard,  and  the  necessary 

denounced  him  to  the  police,  and  the  public  prosecutor  is  bound  to  inform  him  of 
their  names. 

'  La  partie  civile  ou  ion  deftfnseur,  art.  190.  See  a  learned  note  in  M.  Berriat 
St.  Prix's  CouT  de  DMt  Criminel,  p.  1 15,  on  the  question  whether  the  court  lias  tlie 
power  of  preventing  the  party  himself  from  being  heard. 

'  Iii  the  inferior  courts,  a  proces  vtrbai,  drawn  by  a  competent  officer,  does  not 
admit  of  contradiction. 
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exhibits  made ;  the  accused  is  then  interrogated  ;^  the  accused 
states  his  defence^  the  procureur  sums  up  the  matter,  gives  his 
conclusions,  and  the  accused  replies ;  sentence  is  pronounced 
immediately,  or,  at  latest,  at  the  audience  following  that  on 
which  the  instruction  shall  have  terminated.    If  the  offence  be 
deemed  a  crimen  a  warrant  of  apprehension  is  ordered  imme- 
diately, and  the  accused  is  delivered  over  to  the  judge  of  in- 
struction.    If  the  offence  be  merely  a  conirinpention,  which  is 
properly  within  the  jurisdiction  of  the  tribunal  of  simple  police, 
the  court  may  notwithstanding  apply  the  penalty,  unless  the 
public  prosecutor  or  the  civil  party  objects.     In  this  case  there 
is  no  appeal,  that  is,  no  appeal  properly  so  called;  for  the 
Court  of  Cassation  has  power  to  annul  any  judgment  for  want 
of  necessary  form,  whether  final  or  not  by  the  terms  of  the 
code.     The  appeal  against  a  regular  judgment  on  a  delict 
lies  to  the  Cour  Royale,  if  sitting  in  the  same  department; 
otherwise  to  the  tribunal  of  the  chief  place  of  the  department.^ 
The  intention  to  appeal  must  be  notified  within  ten  days,"* 
during  which  time,  and  during  the  pendency  of  the  appeal, 
execution  is  suspended.     But  by  the  late  law,  the  accused  is 
to  be  set  at  liberty  at  the  expiration  (^  three  days;  if  no  appeal 
be  notified.     The  judgment  carries  costs. 

In  the  Tribunal  of  Simple  Police  the  course  of  proceeding  is 
essentially  the  same,  only  rather  more  rapid  and  summary. 
Thus,  the  accused  must  appear  within  twenty-four  hours  in 
person  or  by  deputy.  If  the  of&nce  be  of  a  higher  order 
than  a  contravention,  the  court  refers  the  matter  to  die  pro^ 
cureur  du  roi,  who  take  what  steps  may  be  necessary.  When 
the  judgment  pronounces  an  imprisonment,  or  when  the  fines, 
•restitutions  and  other  civil  reparations  exceed  the  sum  of  five 
francs  over  and  above  the  expenses,  an  appeal  Ues  to  the 
•tribunal  of  correctional  police.  Every  three  months^  the 
judges  of  simple  police  (maires  and  juges  de  pais)  are  bound 
to  transmit  to  the  procureur  du  roi  an  abstract  of  all  sentences 
.of  imprisonment  pronounced  by  them,  which  is  forwarded  to 
the  procureur  general  of  the  Cour  Royale. 

^  If  the  alleged  delict  be  not  punishable  b^  imprisonment,  the  accused  ma^ 
appear  by  an  avoue,  unless  his  appearance  in  person  is  required  by  the  court. 

'^  See  the  regulations,  art.  200,  201. 

3  The  Miniitere  Public  of  the  court  of  appeal  -has  a  longer  time  allowed  bioi. 
Art.  205. 
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To  prevent  the  possibility  of  mistake^  we  shall  close  thiiS 
account  with  a  list  of  all  the  regular  courts  and  judges,  both 
civil  and  criminal,  of  France.     These  are : 

MaireSy  whose  only  judicial  capacity  is  as  judges  of  simple 
police :  Juges  de  Paixy  whose  capacity  is  threefold,  namely,  as 
conciliators,  as  judges  of  simple  police,  and  as  judges  in  civil 
causes  to  the  amount  of  100  francs;  TribuHaux  de  Com" 
merce,  whose  capacity  is  told  by  their  name ;  Tribjunaux  de 
Premiere  Instance^  which  are  courts  of  appeal  for  all  judg- 
ments rendered  by  the  inferior  judges  abovementioned,  have 
original  jurisdiction  in  all  civil  causes  not  specially  assigned 
to  other-courts,  constitute  the  tribunals  of  correctional  police, 
and  furnish  the  chamber  of  council  for  the  preliminary  inves- 
tigation of  crimes ;  Cours  d'Assises^  courts  exclusively  for  the 
trial  of  crimes;  Cours  Roy  ales  ^  which  are  courts  of  appeal 
for  all  the  judgments  subject  to  appeal  of  the  courts  of  first 
instance,  form  the  second  chamber  of  inquiry  which  decides 
on  the  sufficiency  of  the  accusation  in  matters  of  crime,  and 
assist  in  forming  the  assize  court;  Cour  de  Cassation^  whose 
functions  are  too  multifarious  to  be  incidentally  described; 
suffice  it  to  say,  that  it  exercises  a  general  regulating  power 
over  all  the  whole  kingdom,  and  quashes  all  judgments  con- 
trary to  law.  The  Chamber  of  Peers  has  jurisdiction  over  its 
own  members,  and  over  certain  high  political  crimes.  The 
Conseils  de  Prefecture  and  the  Conseil  d'Etat  have  large 
judicial  powers  in  the  administrative  departments,  but  it  is  our 
intention  to  devote  a  separate  artide  to  them. 

Where  large  discretionary  powers  are  bestowed,  the  cha- 
racter of  a  system  will  almost  exclusively  depend  on  the 
spirit  in  which  justice  is  administered  under  it,  and  an  ac- 
count may  well  be  thought  incomplete  which  does  not  contain 
some  information  on  the  point.  The  writer,  therefore,  will 
briefly  state  the  general  impression  left  on  his  own  mind, 
after  reading  a  good  many  of  the  juridical  writings,  mixing  a 
good  deal  with  the  lawyers,  and  attending  frequently  in  the 
different  tribunals,  of  France. 

The  object  seemingly  ever  present  to  the  framers  of  the 
code  of  criminal  procedure  and  the  founders  of  the  French 
system  of  police,  (to  say  nothing  of  tlieir  political  sub- 
aeriviency),  was  to  prevent  the  escape  of  guilt,  at  «U  hazards 
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to  innocence,  and  at  any  sacrifice  of  liberty.  No  man  can 
doubt  of  it  who  studies  the  regulations  in  question  attentively. 

As  is  almost  always^  perhaps  necessarily,  the  case,  the 
ministers  of  justice  have  caught  the  tone  of  the  lawgiver  and 
become  infected  with  the  spirit  of  the  laws.^  Prosecutions  are 
founded  on  presumptions  far  too  light,  when  the  consequences 
to  the  presumed  offender  are  calculated ;  the  accused  is  kept 
in  prison,  whilst  all  conceivable  means,  however  dilatory,  of 
procuring  evidence  against  him  are  resorted  to ;  and  the 
interrogatory,  combined  with  imprisonment,  is  so  used  as  to 
leave  the  most  arbitrary  judge  little  reason  to  regret  that  the 
employment  of  direct  torture  is  prohibited.  This  charge  is  of 
a  nature  to  require  proof,  and  the  most  decisive  presents 
itself: 

'*  The  individual  who  is  subjected  to  this  description  of  torture," 
says  M.  Comte,'  a  man  of  distinguished  talent  and  undoubted 
integrity,  *^  and  every  accused  person  may  be  subjected  to  it,  is 
thrown  into  a  dungeon,  most  frequently  narrow,  damp,  deprived  of 
air,  paved  with  stone,  and  only  receiving. air  through  a  wooden 
bellows  (soufflet  de  hois)  fitted  to  a  grated  window.  A  miserable 
straw  pallet,  and  a  trough  which  completes  the  infection  of  the 
air  breathed  in  it,  form  its  only  furniture.  .  No  chair,  no  table,  is 
tolerated;  reading  and  writing  are  alike  forbidden  in  it;  bread 
and  water,  in  small  quantities,  are  the  only  nourishment  allowed : 
oh  entering,  the  accused  is  sometimes  deprived  of  a  part  of  his 
clothes." 

M,  B6renger  draws  a  terrific  picture  of  the  mode  of  inter- 
rogating and  tormenting  by  turns.^  M.  Rey  quotes  and  con- 
firms these  authorities.  "       . 

"  But  it  is  impossible  to  give  a  complete  picture  of  the  sufferings 
which  are  or  can  be  inflicted  on  the  accused  confined  in  secret ; 
these  vary  according  to  the  genius  of  the  officer  of  instruction,  of 
the  gaoler,  of  the  turnkey,  of  the  police,  in  a  word,. of  all  the  indi- 
viduals appointed  for  the  infliction  of  this  new  kind  of  torture^ 
The  period  during  which  the  accused  can  be  kept  in  secret  is  in- 

*  M.  D'E^raud  (vol.  S.  p.  $92)  tells  us  uf  au  advocate  general  who  charged 
En^ish  jurisprudence  with  **  a  puerile  apprehension  of  punishing  the  innocent/' 

^  Des  Pouvoirs  et  des  Obligations  des  Jur^'s,  par  Richard  Phillips,  (raduit  de 
TAngldis,  par  M.  Comte. — Preface. 

^  De  la  Justice  Criminelie  en  France,  tit.  it.  ch,  1.  s.  9  &  10.  The  author  was 
man^  ^ears  Advocate  General  at  Grenoble,  and  is  highly  esteemed  as  a  crimiualut* 
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definite,  and  has  no  other  bounds  than  the  will  of  the  judge ;  some 
have  been  detained  during  three  months,  others  during  five  months^ 
others  during  eleven  months.  We  have  seen  accused  persons  who 
have  been  thus  detained  during  eighteen  months  and  a  half;  there 
was  nothing  to  prevent  their  secret  detention  from  becoming  per- 
petual. Those  whose  secret  confinement  is  thus  prolonged,  some- 
times end  by  losing  their  reason.  Such,  I  repeat,  are  the  sufferings 
that  five  or  six  hundred  delegates  of  the  executive  power,  arbitrarily 
chosen,  may  inflict  on  every  Frenchman,  without  form  of  pro- 
cedure." 
Two  or  three  of  his  illustrative  anecdotes  are  singular: 

"  An  accused,  against  whom  there  were  but  slight  presumptions, 

and  whom  they  were  soon  obliged  to  set  at  liberty,  had  constantly 

denied  the  fact  of  which  he  was  accused,  in  spite  of  the  rigor  of  the 

ordinary  seclusion.     What  course  does  the  judge  of  instruction 

pursue  T    He  removes  him  from  his  dungeon,  where  there  was  at 

least  a  little  light  and  air,  plunges  him  into  a  vaulted  cell,  of  seven 

or  eight  feet  square,  which  had  no  other  opening  than  a  wicket 

fitted  to  the  door,  and  then  had  the  barbarity  to  close  this  wicket. 

But  what  adds,  if  possible,  to  the  horror  of  this  treatment,  is  the 

unworthiness  of  the  grounds  of  excuse  which  the  gaoler  alleged 

when  reproached  with  it.     It  is  customary  for  certain  prisoners,  on 

payment  of  a  sum,  to  be  allowed  to  occupy  a  part  of  the  gaoler's 

apartments.     Now,   in  the  case  in  question,  the  gaoler  had  as 

hoarders  some  rich  smugglers,  who  were  oflen  in  a  room  near  the 

cell,  and  who,  in  other  respects,  enjoyed  all  the  conveniences  of 

hfe.    Well !  the  gaoler  said  he  had  only  shut  the  wicket  for  fear 

these  gentlemen  should  be  incommoded  by  the  infected  air  which 

escaped  from  the  cell  where  this  unfortunate  was  buried  alive." 

According  to  him,  promises  and  indulgences,  as  well  as 
threats  and  imprisonment,  are  employed  to  extort  confessions 
and  discoveries : 

"  I  remember  a  celebrated  case  decided  on  the  banks  of  the 
Rhine,  in  which  one  of  the  accused  denounced  some  one  of  his 
companions  in  misfortune  every  time  he  was  permitted  to  see  his 
wife.  The  affections  and  weaknesses  of  the  accused  are  thus  taken 
advantage  of  to  extract  discoveries ;  and  I  also  remember  that,  in 
the  same  affair,  similar  results  were  obtained  by  giving  new  clothes 
to  a  man  who  was  excessively  vain."* 

M.  Carnot,  in  the  Tract  before  named,  speaks  of  the  mise 

1  Vol.  i.  p.  306—309. 
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au  secret,  as  an  anticipated  hell ;  and  M.  Cottu,  in  his  well- 
known  work,  gives  an  equally  striking  testimony  as  to  the 
other  points  of  our  accusation : 

"  We  therefore  make  no  scruple  of  detaining  a  prisoner  in  gaol 
so  long  as  any  hope  remains  of  obtaining  evidence  of  his  guilt,^ 
of  preventing  him  from  holding^  any  communication,  pressing  him 
with  questions,  surrounding  him  with  snares,  precipitating  him  into 
contradictions,  and  of  offering  him  a  thousand  various  baits  to 
Induce  him  to  acknowledge  his  crime." 

This  writer  gives  the  following  specimen  of  an  exami- 
nation: — 

'*  Magistrate.  Your  evasions  as  to  the  period  of  your  leaving 

M and  as  to  the  time  when  you  said  you  had  the.  silver 

watch  in  your  possession,  together  with  your  lie  to  the  justice  of 
peace,  leave  no  room  for  doubting  that  what  you  say  is  false,  and 
that  your  object  in  concealing  the  truth  is  to  clear  yourself  of  the 
robbery  with  which  you  stand  charged. 

*'  Prisoner.  What  would  you  have  me  answer?  I  did  not  commit 
the  robbery. 

**  Magistrate,  Is  it  not  true  that,  afler  getting  into  the  house  of 
Mr.  A.,  you  opened  his  closet,  and  forcing  the  drawer,  took  out  the 
articles  now  shown  to  you? 

<*  Prisoner.  I  did  not  get  into  Mr.  A.'s  house,  and  I  did  not  take 
the  articles  of  plate  now  shown. 

*'  Magistrate.  Besides  the  plate  now  shown,  did  you  not  take  a 
silver  time-piece  and  silver  cups  ? 

''  Prisoner.  I  took  neither  watch  nor  cups. 

**  Magistrate.  Did  you  not  alsp  take  a  sum  of  — • —  wrapped 
up  in  a  white  canvass  bag,  and  consisting  of,  &c. 

^\Prisoner.  No. 

<'  Magistrate.  Did  you  not  conceal  the  plate  under  a  mound  of 
earth? 

<*  Prisoner.  Since  I  didn*t  fake  it,  I  couldn't  hide  it  there. 

"  Magistrate.  What  instrument  did  you  use  to  open  Mr.  A.'s 
closet? 

"  Prisoner.  I  am  not  a  thief  to  open  any  body's  closet. 

^  We  ourselves  can  speak  positively  as  to  one  case  in  which  the  accased  was 
kept  eighteen  months  in  prison  whilst  the  Judge  of  Instruction  was  collecting 
evidence;  and  we  have  seen  it  stated  in  a  publication  of  character,  though  we 
forgot  to  verify  the  anecdote  whilst  in  France,  that  M.  Bourhoif  le' Blanc,  «n  advo- 
cate, was  kept  in  prison  from  1 824  to  1830,  when  he  was  tried  and  acquitted.  See 
also  B^enger,  tit.  ii.  ch.i«  8«'15«  De  la  lenteur  dc  ^Instrttctian 
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'*  Magutrate^  At  what  part  did  you  gain  entrance  into  Mr.  A.'s 
house  ?     Did  you  not  leave  it  by  the  barn-door  ? 

**  Prisoner.  I  got  in  neither  on  one  side  nor  the  other,  and  there- 
fore could  not  have  left  it  by  the  barn-door. 

"  Magistrate,  W^s  it  not  from  the  apprehension  of  a  search 
warrant  that  you  hid  the  plate  under  a  mound  of  earth  ? 

"  Prisoner.  I  had  no  apprehension  of  a  search  warrant. 

"  Magistrate.  A  few  days  after  the  robbery  did  you  not  wrap  up 
in  a  bit  of  paper  some  of  the  pieces  of  gold  that  you  had  taken,  and 
throw  them  into  the  fore-court  of  Mr.  A.  ? 

"  Prisoner.  I  was  at  no  pains  to  throw  them  there,  since  I  never 
took  them. 

"  Magistrate.  You  were  assuredly  not  the  only  one  concerned  in 
this  robbery:  if  you  have  any  accomplices,  name  them. 

*<  Prisoner.  I  am  at  the  head  of  no  gang  of  thieves  to  have  ac*- 
eompliees."— Cotto,  pp.  359—260. 

With  regard  to  all  that  meets  the  eye,  the  proceedings  in 
open  court,  our  conclusion  is  of  a  widely  different  character, 
and  we  find  ourselves  directly  opposed  to  M.  Cottu.  After 
drawing  an  absolutely  revolting  picture  of  the  manner  in  which 
the  president  Interrogates,  the  public  prosecutor  attacks,  and 
the  council  for  the  prisoner  defends,  he  thus  remarks  on  the 
deliberations  of  the  jury,  and  sums  up  the  results  of  his 
experience: 

"  Finally,  the  jury  withdraw'  to  deliberate.  .  .  .  These  endless 
deliberations  of  the  jury  are  still  the  object  of  my  astonishment. 
It  is  necessary  to  have  witnessed  the  promptitude  with  which  the 
jurors  of  England  frame  their  verdict,  to  have  a  full  Idea  how  far 
short  ours  are  in  forming  a  right  notion  of  their  proper  functions, 
and  make  us  sigh  over  the  inextricable  embarrassments  in  which 
the  law  has  entangled  them. — Cottu,  27S. 

*^  Such  is  ihe  true  and  .unvarnished  picture  of  our  process  of 
administering  Justice ;  a  presiding  judge  exasperated  against  the 
prisoner,  an  attorney-general  treating  him  as  convicted  before  the 
verdict,  a  counsel  scandalizing  the  auditory  by  the  promulgation  of 
doctrines  the  most  pernicious ;  a  weak  and  wavering  jury*  not 
daring  to  deliver  their  verdict,  and  forced  to  belie  their  own  con- 
scieoee;  lastly,  proceedings  so  procrastinated,  perplexed,  and 
Wearisome,  that  they  shock  the  good  sense  of  the  judges^  and  infuse 
into  the  jurors  an  invincible  repugnance  for  their  functions." — 
Cottu,  pp.  «7S,  274. 
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With  one  exception,  we  saw  nothing  of  all  this.  The 
manner  in  which  the  President  frequently  questions  and  cross- 
questions  the  prisoner,  turning  round  to  him  and  demanding 
what  he  has  to  say  to  it  whenever  an  unfavourable  piece  of 
evidence  comes  out,  is  certainly  very  highly  objectionable. 
But  in  all  other  respects  we  are  by  no  means  sure  that  we  do 
not  prefer  the  French  mode  of  proceeding  to  our  own,  and  the 
time  occupied  by  the  court  and  jury  in  deliberating,  with  the 
general  caution  and  solemnity  observed,  is  precisely  that 
which  impressed  us  the  most  favourably  of  all.  The  Newgate 
schoolmaster  asserts  that  the  average  length  of  an  Old  Bailey 
trial,  including  the  longest  in  the  estimate,  is  about  eight 
minutes  and  a  half,  and  he  tells  us  of  a  city  judge  who  enjoyed 
the  reputation  of  being  able  to  get  through  sixty  or  seventy 
prisoners  a  day.^  An  assize  court  at  Paris  begins  at  half-past 
ten  or  eleven,  and  sits  till  four  or  till  the  trial  then  pending  is 
concluded.  The  average  cannot  well  exceed  three  or  four 
trials  a  day.  The  case,  to  which  the  precedents  in  the  Ap- 
pendix relate,  lasted  about  an  hour  and  a  hali^  there  being 
only  three  witnesses  for  the  prosecution  and  none  for  the  de- 
fence; yet  the  only  time  that  could,  in  any  sense,  be  deemed 
wasted,  was  that  occupied  by  the  speech  for  the  defence, 
which,  though  a  very  clever  one,  was  quite  useless^  the  charge 
being  most  conclusively  proved.  But  there  can  be  no  doubt 
that  an  English  counsel  would  have  occupied  as  much  time 
or  more  in  a  vain  attempt  to  shake  the  credit  of  the  witnesses, 
who  in  France  can  only  be  cross-examined  through  the  Presi* 
dent.  Here,  however,  two  important  questions  (as  to  the 
policy  of  admitting  counsel's  speeches,  and  the  best  mode  of 
extracting  truth  from  witnesses)  spring  up;  and  more  would 
probably  suggest  themselves  should  we  continue  the  parallel. 
Enough  has  been  said  to  convey  our  own  general  impression, 
which  is  all  we  are  at  present  anxious  to  convey. 

To  complete  our  task,  nothing  now  remains  but  to  subjoin 
a  brief  summary  of  the  late  changes  in  the  criminal  laws  of 
France.    Most  of  those  affecting  the  Code  of  Procedure  have 

>  See  a  series  of  papers  entitled  TheSehoolmoiter's  Experience  in  Newgate,  recently 
published  in  Fraser*s  Magazine,  beginning  June,  1839.  We  do  not  vouch  for  the 
strict  accuracy  of  the  above  estimate,  but  it  stril^es  us  to  be  not  far  from  the  troth. 
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been  mentioned  already  and  there  is  only.one  of  consequence 
enough  to  require  a  more  particular  attention. 

The  penal  system  of  France  prior  to  the  Revolution  had 
every  vice  that  a  system  could  havie.  The  application  of  pu- 
nishments was  in  a  great  measure  discretionary  in  the  judgcfs^ 
and  the  following  were  amongst  the  pidns  and  penalties  out  of 
which  they  had  to  choose: — burning  alive,  breaking'  on  the 
•wheel,  drawing  with  four  horses,  tearing  off  the  flesh  with  red- 
hot  pincers,  beheading,  hanging,  quartering,  gagging,  whip- 
ping, suspending  by  the  arm-pits,  flogging,  maiming,  cutting 
out  the  tongue,  branding,  the  pillory,  the  galleys,  the  forks,  the 
iron  collar,*  and'some  others  which  have  already  become  matter 
for  the  antiquary.  The  judges  also  enjoyed  the  power  of 
mangling  the  body  and  stigmatising  the  memory  of  the  dead^ 
in  the  cases  of  suicide,  duel,  resistance  to  justice,  and  l^ze- 
majesty,  divine  or  human.^  The  National  Assembly  swept  all 
this  complication  of  barbarisms  away,  reduced  the  punishment 
of  death  to  the  simple  privation  of  life,  and,  in  1791,  published 
a  penal  code  in  which  the  only  punishments  were  death,  irons, 
reclusion  (imprisonment  with  labour  in  a  house  of  force), 
soBtary  confinement,  detention  in  a  fortress^  transportation, 
civic  degradation,  and  the  iron  collar  {carcan).  In  this  code 
also  it  was  laid  down,  as  a  sort  of  legislative  base,  that  no 
punishment  should  be  perpetual*  So  far  there  seems  no  great 
reason  for  complaint,  but  the  desire  of  removing  themselves 
as  far  as  possible  from  their  predecessors  in  authority^  led 
these  unpractised  legislators  into  a  fatal  blunder  as  regarded 
the  application  of  their  punishments.  ^^  Forcibly  struck  with 
some  grievous  errors  with  which  the  tribunals  were  reproached, 
the  Constituent  Assembly  thought  that  it  was  impossible  to 
confine  too  narrowly  the  power  conferred  on  the  magistracy; 
they  regulated,  consequently,  with  an  exact  precision^  the 
duration  of  the  punishment  to  be  applied  to  each  particular 
act,  and  willed  that,  after  the  declaration  of  the  jury,  the 
function  of  the  judge  should  be  restricted  to  the  mechanical 
application  of  the  law.*'^ 

The  law  of  the  24th  of  October,  1795,  (3  Brumaire,  An.  4,) 

*  Prior  to  the  ordinances  of  1670  this  list  was  much  raoreextendeil.     See  the 
Ordinances  of  1670,  with  the  Commentary  of  Jousse. 
'  Motifs  du  Code  Penal,  Liv.  1. 
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Ihofigh  termed  a  Code  of  Delicts  atid  Pfmishmenta,  is  mostlj 
occupied  with  pifocedtire,  but  it  contains  one  singukr  enact- 
Bient:  "  Dating  ftom  the  day  of  the  publication  of  the  general 
peace^  the  punishment  of  death  shall  be  abolished  in  the 
French  republic." 

We  pass  over  the  intervening  period  to  come  at  once  to  the 
Code  Penal  of  1810^  in  which  a  third  mode  of  apportioning 
punishment  was  tried.  The  old  law  allowed  too  much  dis^ 
eretidn  to  the  judge :  the  Constituent  Assembly,  by  a  sage 
anticipation  of  Lord  Wynford^s  principle,  allowed  none.  The 
Cod^  Niipokon,  aiming  at  Sijmte  milieu^  left  a  certain  degree 
^f  latitude  to  th^  judge^  but  carefully  fixed  a  minimum  and 
masrimum,  beyond  which  he  was  not  at  liberty  to  range. 
The  ^inimuinf  howetet,  was  in  most  instances  too  high, 
and  in  some  high  enough  for  a  maximum.  The  code,  more- 
oter^  wag  justly  chargeable  with  an  unreasonable  degree  of 
severity  throughout.  Amongst  other  provisions,  illustrating 
the  spirit  of  its  fVamets,  it  restored  the  punishments  of  brandr 
iiig  and  general  confiscation  abolished  by  the  code  of  1791, 
knd  declared  in  favour  of  the  perpetuity  of  punishments. 
The  eonsequentie  has  been,  that  from  the  time  juries  were 
freely  chosen,  they  have  steadily  refused  to  assist  in  executing 
the  hatsher  parts  i}(  it)  and  a  persevering  war&re  has  been 
wagfed  between  public  opinion  and  the  law.  The  restrictions 
read  to  each  jury  before  retiring,  and  constantly  posted  up 
in  the  jury  room,  would  alone  induce  a  shrewd  sus{^cion 
that  things  had  come^  or  were  coming,  to  a  very  critical 
pass.*  Prior  to  the  revolution  of  1830,  popular  feeling, 
thdiigh  backed  by  the  intelligence  of  the  community,  was  net 
at  all,  or  very  little,  attended  to,  and  the  only  remarkable 
change  during  the  fifteen  years  preceding  that  event,  is 
suspected  to  have  originated  rather  in  a  desire  to  extend  the 
judicid  power  in  a  matmer  favourable  to  despotism,  than  in  an 
enlightened  wish  to  soften  down  the  harshness  of  the  law.* 
In  a  widely  different  spirit,  and  with  most  commendable 
dispatch,  did  the  ministry  of  the  movement  proceed*  Within 
a  few  months  after  the  glorious  three  days  they  had  caused  the 

1  See  the  Extract  post,  p«  329. 

^  M.  Lagarmitte  (the  writer  of  tlie  able  article  in  the  Germau  .Review  named  in 
our  list)  accuses  Peyronnet,  theu  minister  of  justice,  of  supporting  the  law  of  18j24, 
as  to  child murdefi  with  this  view. 
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project  oF  the  law  just  passed  to  be  prepared,  and  as  eftrly  an 
June  1831  it  was  in  a  condition  to  be  laid  before  the  Courts 
Royal  for  their  advice.  After  undergoing  considerable  modi* 
fications  in  the  interval,^  it  was  presented  to  the  Chamber  of 
Deputies  on  the  31st  of  August  1831,  where  a  committed 
was  forthwith  appointed  to  report  upon  it.  This  committee 
consisted  of  MM.  Reknusat  and  Renouard,  two  of  the  re* 
dactors  of  the  Globe  in  its  best  days,  M.  B^renger,  the  dis- 
tinguished author  of  the  woA  frequently  referred  to  in  this 
article,  M.  M6rilhou,  formerly  Minister  of  Justice,  MM. 
Duboys  d' Angers,  Parant  and  Fruchard,  all  three  of  judicial 
rank,  and  M.  Sylvaln  Dumon,  an  advocate  of  high  celebrity, 
Who  was  appointed  to  draw  up  the  report.  We  regret  that 
our  limits  do  not  admit  of  a  detailed  examination  of  this 
document^  which  is  replete  with  valuable  information  and 
instructive  remark,  not  merely  on  the  law  in  question,  but  on 
two  subjects  of  particular  interest  to  us  at  the  present  moment, 
transportation  and  penitentiaries.  Generally  speaking,  it  b 
fiivourable  to  the  government  plan,  which,  after  a  series  of 
languid  debates,  was  carried  by  an  overwhelming  majority, 
aiZ  to  34.  Unless  M.  Lagarmitte  be  right  in  attributing  thte 
indifference  shown  throughout  this  discussion  by  the  leading 
members,  to  the  fact  of  men*s  minds  being  perfectly  made  up 
as  i<y  most  of  the  principal  points,  it  certainly  furnishes  a 
strong  additional  argument  for  those  (the  celebrated  Ros« 
amongst  the  rest)  who  consider  large  legislative  assemblies 
unfit  for  discussions  of  the  kind.  M.  Dupin  Ain6,  for 
instance,  spoke  but  once  or  twice,  and  then  very  shortly^  an^ 
M.  Odilloh  Barh)t,  who  for  integrity  arid  talent  combined  has 
vety  feW  equals  and  certainly  no  superiors  in  France,  appears 
to  have  limited  his  co-operation  to  a  single  effort  of  doubtful 
utility,  a  nfotion  to  keep  transportation  on  the  punishment  list 
of  thte  code.  He  succeeded,  principally,  we  incline  to  thinks 
from  a  general  conviction  of  the  disgracefully  defective  state 
of  the  places  of  confinement  in  France ;  and  the  transportation 


>  In  the  original  project  the  ponishment  of  civil  death  was  abolished,  but  the 
claose  was  tabsequently  struck  out.  A  motion  for  its  abolition  was  afterwards 
made  in  the  Chamber  of  Deputies,  and  supported  with  great  ability  by  M.Taillan- 
dier,  but  in  vain. 
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clause  has  been  left^  though  a  sub-amendment^  proposed  by 
M.  Odillon  Barrot  himself^  goes  nigh  to  confessing  its  utter 
inutility.* 

Great  expectations  were  formed  of  the  discussion  in  the 
Chamber  of  Peers,  which  boasts  amongst  its  members  some  of 
the  most  distinguished  jurists  in  France,  as  MM.  Broglie, 
,  Decazes,  Portalis,  and  Malleville.  But  only  two  or  three 
material  amendments  were  made  by  the  peers,  and  the  whole 
matter  was  disposed  of  in  four  or  five  sittings.  It  was  said 
that  the  peers  had  got  sulky  or  lost  heart  since  the  great 
victory  achieved  by  democracy.  At  the  final  reading  (23d 
March  1832)  not  a  single  voter  against  the  project  was  to  be 
found ;  a  very  suspicious  unanimity.  The  royal  sanction  was 
given  on  the  28th  of  April  following. 

Having  traced  the  progress,  we  shall  now  sum  up  the  prin- 
cipal effects  of  the  law. 

Besides  a  general  reduction  of  punishments,  and  the  re- 
casting of  sundry  definitions  of  crimes,  this  law  abolishes  the 
three  punishments  of  mutilation,  branding,  and  the  iron  collar 
in  all  cases,  and  the  punishment  of  death  in  the  following : 
1.  Plots  not  followed  up  by  an  attempt  at  execution;  2.  coin- 
ing or  uttering  false  gold  or  silver  coin  legally  current  in 
France ;  3.  counterfeiting  or  using  the  state  seals,  effects  of 
the  public  treasury,  or  bank  notes;  4.  many  cases  of  arson; 
5.  murder  joined  to  a  delict,  when  the  relation  of  cause  and 
effect  does  not  exist  between  the  two ;  6.  robbery,  with  the 

^  "  Tant  que  la  gouvernement  n'aura  pas  ctabli  un  lieu  de  deportation  fix^  par  la 
loi«  la  peine  de  la  deportation  sera  remplac^e  par  celle  de  la  detention."  The  best 
account  of  the  discussion  is  given  by  M.  Lagarmitte,  who  was  present.  M.  Dumon 
speaks  in  the  following  terms  of  the  French  prisons  in  his  report : — "  The  incon- 
veniences of  our  places  of  confinement  and  prisons,  the  licentious  life  which  reigns 
in  them,  the  corrupting  contagion  which  it  propagates,  have  been  so  often  demon- 
strated, and  are  so  forcibly  verified  by  the  multiplicity  of  relapses  into  crime,  that 
it  will  suffice  to  allude  to  them  here.  They  have  long  since  attracted  the  attention 
of  government,  and  occupy  its  meditations.  Distant  voyages,  profound  studies,  ex- 
periences carefully  pursued,  have  for  their  object  to  import  into  France  the  system  of 
laborious  imprisonment,  known  under  the  name  of  the  penitentiary  system.  Bat 
before  this  new  prison  discipline  can  be  introduced,  before  its  amending  and 
repressing  effects  can  be  well  verified,  before  a  new  penal  scale  can  be  prepared 
with  reference  to  it,  many  years  will  doubtless  elapse."  If  so,  it  is  to  be  hoped 
that  the  enlightened  exertions  of  Archbishop  Whately  will  enable  us  to  take  the 
lead  in  Europe.  Thanks  to  her  Websters  and  Livingstones,  America  at  present 
stands  first. 


»  »  <  .  ■* 
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five  circumstances  of  aggravation ;  i.  e.  in  the  night,  by  more 
persons  than  one,  nfith  arms,  in  a  house  or  under  the  show 
of  authority,  with  violence  or  threats;^  7.  the  conceal- 
ment of  stolen  goods,  when  the  theft  is  punishable  by 
death;  8.  illegal  arrest  with  a  false  costume  and  threat  of 
death.^  The  crime  of  omitting  to  reveal  a  conspiracy  against 
the  state  is  erased  from  the  code.  On  the  other  hand,  certain 
punishments  have  been  rendered  more  severe,  as  those  affect- 
ing public  functionaries  in  the  case  of  a  violation  of  domicile, 
bribery,  and  the  opening  of  letters  entrusted  to  the  post ;  and 
a  few  new  offences  of  a  minor  order  have  been  created,  as  the 
administering  of  substances  hurtful  to  health,  the  abuse  of 
trust  by  an  unpaid  mandatory,  the  embezzlement  of  effects 
taken  in  execution,  &c.  But  the  grand  feature  of  the  new 
law  is  the  provision  authorising  the  jury  to  declare  the  exist- 
ence of  attenuating  circumstances,  thereby  compelling  the 
court  to  reduce  the  punishment  a  step,  and  conferring  the 
option  of  reducing  it  two.  This  may  be  termed  the  fourth 
great  experiment,  in  a  very  difficult  department  of  legisla- 
tion, tried  in  France  within  the  last  fifty  years. 

The  germ  of  the  plan  is  discoverable  in  the  code.  The 
jury,  under  it,  have  always  exercised  the  power  of  negativing 
certain  circumstances  of  aggravation  foreseen  by  the  law;  and 
(by  Art.  463  of  the  Code  Penal)  in  all  cases  punishable  by  im- 
prisonment, where  the  injury  did  not  exceed  twenty-five 
francs  and  the  circumstances  appeared  attenuating,  the  judges 
were  authorised  to  reduce  the  imprisonment  and  the  fine. 
Neither  of  these  analogies  can  be  regarded  in  the  light  of  a 
precedent,  though  the  latter  was  repeatedly  referred  to  in  the 
course  of  the  controversy.  With  regard  to  the  former  of  them, 
the  aggravating  circumstances  that  might  be  negatived  were 
specified  by  the  law;  and  under  Art.  463,  the  Judges  had  an 
unfettered  option  to  exercise.  Under  the  new  law,  however, 
the  attenuating  circumstances  are  neither  defined  beforehand 
nor  to  be  specified  in  the  verdict,  and  the  court  must  re- 

'  Code  Penal,  Art.  381. 

'  We  take  this  summary  from  M.  Chauveau's  work — a  very  useful  compilation, 
with  much  valuable  observation  interspersed — but  he  makes  the  list  to  consist  of 
eight  in  bis  preiiice  and  nine  in  his  text,  p.  84.  The  difierence  seems  merely  nunie- 
rical. 
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duce  the  punishment  a  degree.  The  measure  has  all  the 
risk^  if  not  all  the  merit,  of  novelty,  and  its  projectors  have 
3till  many  grave  objections,  which  were  hardly  suggested  and 
certainly  not  answered  at  the  time,  to  contend  against.  The 
ii^rdest  to  get  over  is  the  uncertainty  the  measure  may  pro- 
duce. 

Nothing  short  of  positive  necessity  has  hitherto  been 
thought  sufficient  to  excuse  the  legislator  for  devolving  any 
portion  of  his  peculiar  province,  the  fixation  of  punishment, 
on  the  judge ;  but  here  the  fixation  of  punishment  is  devolved 
on  popular  feeling,  with  all  that  tendency  to  fluctuate  to  which 
every  thing  dependent  on  popular  feeling  is  exposed.  The 
chief  difiiculty  under  the  old  system  arose  from  the  refiisal  of 
juries  to  execute  the  law.  The  obvious  remedy  was  to  render 
the  law  such  as  juries  in  general  would  execute,  instead  of 
giving  them  the  power  of  making  as  well  as  executing  it, 
which  was  cutting  not  solving  the  knot.  On  turning  to 
art.  463,  as  now  extended,  it  will  be  seen  that  each  jury  has 
virtually  the  power  of  first  saying  whether  the  accused  be 
guilty  or  not,  and  then  declaring  whether  he  shall  be  pu- 
nished with  death  or  hard  labour — hard  labour  for  life  or  for 
a  time — transportation  or  simple  banishment — in  a  word, 
whether  the  maximum  or  minimum  of  afflictive  punishment, 
or  a  punishment  of  a  totally  different  order,  shall  be  applied.^ 

M,  Dumon,  the  reporter  to  the  chamber  of  deputies,  had 
evidently  caught  a  glin^pse  of  the  consequences :  '^  Your  com- 
mission," says  he,  ^^  has  not  shut  its  eyes  to  the  abuse  the 
jury  might  make  of  this  system.  The  declaration  of  attenu- 
ating circumstances  may  beome  a  matter  of  course,  and  thus 
all  fHUiishments  be  diminished  by  a  degree.  Who  can  tell  the 
consequence  of  this  shock  in  the  penal  system?  The  general 
leaning,  which  for  some  years  has  been  drawing  juries  towards 
indulgence,  and  even  towards  impunity,  may  excite  an  aj^e- 
hensionof  its  u^ng  with  little  judgment  or  moderation  the  power 
confided  to  it"  He  does  not  answer  this  objection  perfectly,  nor 
would  he  answer  the  real  objection  if  he  did.  It  is  not  merely 
the  influence  of  popular  feeling  that  we  fear,  but  its  acting  by 

'  "  In  the  cases  where  the  code  pronounces  the  maMioum  of  an  a01ictive. punish- 
ment, if  there  exist  attenuating  circumstances,  the  court  shall  apply  the  minimuq  of 
the  punishment,  or  even  the  inferior  punishment.*'    Code  Penal^  art.  463. 
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fits  and  starts^  in  under-currents  and  at  intervals ;  a  fear 
aggravated  in  tio  trijBing  degree  by  the  recollection,  that  coun- 
sel make  speeches  in  all  sorts  of  cases  in  France.  Should  the 
declaration  grow  into  a  matter  of  course,  it  might  be  feirly  argued 
tha4:  the  virtual  change  thus  effected  in  the  law  was  one  that 
ought  to  be  sanctioned  by  the  legislature ;  but  how  many  phases 
must  the  system  pass  through,  and  what  strange  inequalities  will 
it  present,  before  the  general  feeling  becomes  stroeg  and  uni- 
form enough  for  such  a  conduskm  to  be  drawn  from  it.  M. 
Bastard,  the  reporter  named  by  the  peers,  was  yet  more  plain  in 
the  expression  of  his  doubts :  and  the  Due  de  Broglie,  a  leading 
member  of  the  committee  and  a  very  high  authority  on  such 
mattery,  was  understood  to  be  decidedly  adverse  to  the  plan. 

One  of  the  most  enlightened  judges  in  France,  after  acting 
for  fifteen  days  as  president  of  an  assize  court  at  Paris  since 
thelaw  cai9e  into  operation,  told  the  writer  that  it  had  hitherto 
worked  well ;  which  proves  that  for  the  present,  at  any  rate, 
the  legislature  and  the  people  agree. 

H. 

Appendix  of  Forms. 

(Translated  literally.) 

1.  Proces  Verbal.  This  day,  the  6th  of  July,  1832,  at  half-past  three,  before 
us  B.JB.  Mayor  of  P.,  ArrondissemeiH  of  St.  Denis,  Department  of  the  Seine, 
appeared  one  Desehamps,  fancy  shopkeeper,  resident  at  Paris,  Rue  Montholon, 
No.  32 ;  who  declared  to  us,  that  this  day,  at  two  o'clock,  as  he  was  walking 
in  a  path  near  the  farm  of  R.  in  the  territory  of  P.,  he  was  met  in  the  said  path 
by  a  qmdam,  who  demanded  his  money,  and  threw  himself  upon  him ;  took  from 
htm  twenty-seven  sous  which  he  had  in  his  waistcoat  podLet,  as  well  as  a  gold 
watch  wtth  the  name  of  the  watch-maker  engraved,  and  knocked  him  down :  that 
then  the  satd  quidam  fled  along  the  side  of  the  canal  of  the  farm  around  which  he 
attempted  to  pass,  but  at  lengtii  the  said  qaidam  arriving  at  the  bank  of  the  canaf, 
threw  htm«elf  into  it  completely  dressed,  and  crossed  it,  and  then  fled  across  the 
fields,  and  was  afterwards  arrested  by  some  mowers  who  had  heard  the  cry  of 
thieves. 

At  Ibis  declaration  were  present  J.  C.  and  J.  R.  (describing  them)  who  said» 
that  Uaving  heard  the  said  Desehamps  cry  thieves,  they  had  run  after  the  thief, 
had  seen  him  throw  himself  into  the  water,  and  had  followed  and  overtaken  him  ; 
that  the  said  person,  as  they  were  bringing  him  back,CoJd  them  that  be  had  throvvn 
away  the  watch  in  a  field,  to  which  he  offered  to  conduct  the  owner  with  one  of 
theL soldiers  who  had  come  up  in  the  interim,  and  that  he  did  in  fact  conduct  them 
to  a  iSeld  of  com  where  he  said  he  had  thrown  it  down,  but  that  it  was  not  to  be 
foaad. 

Appeared  also  A.  C  soldier,  &c.  who  deposed,  that  jointly  with  J.  D.  soldier, 
&c.  he  bad  searched  die  said  person  and  found  the  sum  of  ^  sous  in  his  waistcoat 
]iOcket»,  and  that  he  had  tdso  searched  for  the  watch  in  the  field  but  found  notbtngt 
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And  upon  these  different  declarations,  we  have  caused  to  be  brought  to  our  mairie 
the  quidam  in  question,  who  being  interrogated  b^  us,  has  declared  his  name  to  he, 
Jean  Pecqueir,  journeyman  saddler,  residing  at  Paris,  Rue  du  Roclier,  No.  8  ;  of 
all  which  we  have  drawn  up  the  present  proces  verbal,  which  the  persons  who  have  ^ 
appeared  have  signed  with  us  at  the  tmirie  of  P.,  with  the  exception  of  the  said 
C.  and  R.  (two  of  the  witnesses)  who  have  declared  that  they  do  not  know  how, 
and  in  the  presence  of  Mons.  F.  £.  brigadier  of  gendarmerie,  who  has  also  signed. . 

Signed,  &c. 

2.  Report  tf  ihe  Judge  of  Instruction,  This  consists  exclusively  of  copies  of  the 
depositions  of  the  person  robbed  and  the  witnesses,  each  deposition  being  headed 
with  the  formal  style  of  the  Court,  and  certified  by  the  Judge  of  Instruction  as 
having  been  read  over  to  and  signed  by  the  deponent. 

3.  Report  of  the  Chamber  of  Council.  We  Judges  composing  the  second  Chamber 
of  the  Tribunal  of  First  Instance  of  the  Seine,  united  in  the  Chamber  of  Council 
conformably  to  the  127fh  Art.  of  the  Code  of  Criminal  Instruction,  seeing  the  pro- 
cedure instructed  against  the  said  J.  P. ;  seeing  the  report  of  M.  the  Judge  of  In- 
struction :  considering  that  there  results  from  the  following  facts:  (here  follows  a  brief 
summary  of  the  facts  above  stated):  considering  that  there  results  from  the  in- 
struction sufficient  presumption  against  J.  P.  of  having  on  the  6th  of  July  stolen 
on  a  public  highway,  and  by  the  aid  of  violence,  a  watch  and  27  sous,  to  the  preju- 
dice of  the  said  Descharops :  considering  that  this  crime,  contemplated  by  Art.  385 
of  the  Code  Penal,  may  import  afflictive  and  infamous  punishments :  We  order 
that  the  proch  verbaux,  and  the  other  documents  and  matters  (pieces)  serving  to 
conviction,  be  transmitted  to  M.  the  Procurcur  General  of  the  Court  Royal.  We 
also  order,  that  the  said  J.  P.  (minotdy  describing  him)  be  arrested  and  con- 
ducted to  the  house  of  justice  which  shall  be  designated  by  the  Court  Royal.  We 
require  all  depositaries  of  the  public  force  to  aid  in  the  execution  of  the  present 
ordinance.  Made  at  the  Palace  of  Justice  hi  Paris,  the  31st  of  July,  in  the  Cham- 
ber of  Council,  present  M.M.'  *  *  Judges,  &c.  who  have  affixed  their  signatures.  . 

Signed,  &c. 

4.  Arret  de  Renvoi,  or  Mise  en  Accusation  by  the  Cour  Royale.  The  Court  being 
assembled  in  the  Chamber  of  Council,  M.  A.  substitute  of  M.  the  Procureur 
General  entered,  and  made  the  report  of  the  process  instructed  against  J.  P.  The 
Registrar  read  the  pieces  of  the  process,  which  were  left  on  the  bureau;  the  Substi- 
tute laid  upon  the  bureau  his  written  requisition,  signed  by  him,  dated  the  9th  of 
August  instant,  terminated  by  the  following  conclusions :  "  We  demand  that  it 
please  the  Court  to  order  the  mise  en  accusation  of,  J.  P. ;  and  that  he.  be  sent  before 
the  Assise  Court  of  the  Department  of  the  Seine,  to  be  there  judged  according  to 
law."  The  Substitute,  as  well  as  the  Registrar,  retired.  The  Court  after  having 
deliberated  on  it, — considering,  that  from  the  piecei  of  instruction,  result  sufficient 
charges  against  J.  P.  of  having  in  July,  1832,  fraudulently  substMCted  on  a  public 
way,  and  by  the  help  of  violence,  a  gold  watch  and  one  franc  35  centimes,  to 
tlie  prejudice  of  Dcschamps,  crime  contemplated  by  Arts.  379  and  385  of  the 
Penal  Code,-^-orders  the  mise  en  accusation  of  the  said  J.  P.,  and  sends  him  be- 
fore the  Assise  Court  of  the  Seine,  to  be  there  judged  according  to  law, — confirms 
the  warrant  of  apprehension  rendered  against  him  by  the  Tribunal  of  First  Instance 
of  the  Seine,  the  tenor  of  which  follows :  (here  the  preceding  document.  No.  3,  is 
recited  at  length).  Ilic  Court,  in  consequence,  orders,  that  the  said  J.  P.  be  con- 
ducted into  the  house  of  confinement,  and  that  the  present  judgment  be  executed 
with  all  due  diligence  by  the  Procureur  General.  Made  at  the  Palace  of  Justicci 
&c.  Signed  &c. 


Criminal  Law  of  France.  S29, 

5.  Acte  d* Accusation.  The  Procureur  General  of  the  Court  Royal  of  Paris,  ei- 
poses  that  by  a  judgment  of  the  14th  of  August,  1832,  the  Court  has  ordered  the 
mise  en  accusation,  and  the  sending  before  the  Assise  Court  of  the  Department  of 
the  Seine,  of  J,  P.,  aged  &c.,  born  &c.,  residing  &c.  The  Procureur  General  de- 
clares that  from  the  pieces  of  the  process  result  the  following  facts  :  Deschamps, 
an  old  roan  of  seventy-four,  was  following,  on  tlie  6th  of  July  last,  a  path  on  the 
territory  of  P.,  when  an  unknown  demands  his  money,  throws  him  down,  and  robs 
him  of  27  sous,  and  his  gold  watch  worth  150  francs.  The  unknown  suddenly 
takes  to  flight,  and  crosses,  with  all  his  clothes  on,  the  canal  of  O.  Arrested  on  the 
spot,  he  was  distinctly  recognized  by  Deschamps;  The  27  sous  stolen  were  found 
upon  him,  and  in  the  very  money  indicated  by  Deschamps.  As  to  the  watch,  he 
offered  to  point  out  in  a  neighbouring  field  the  place  where  he  had  hidden  it,  but 
on  condition  of  being  taken  there  with  one  soldier  and  the  person  robbed  only. 
This  search  thus  made  was  entirely  fruitless.  Consequently,  J.  P.  is  accused  of 
having,  in  July,  1832,  fraudulently  subtracted,  on  a  public  way,  and  by  the  aid 
of  violence,  a  gold  watch,'  one  franc  and  35  centimes,  to  the  prejudice  of  Des-' 
champs,  crime  contemplated  by  Arts.  379  and  383  of  the  Penal  Code.  Made  at 
the  Parquet  (place  assigned  to  the  Minutere  Public)  of  the  Court  Royal  of  Paris, 
the  8th  of  September,  1832.     (Signed)  Persil. 

[Copies  of  all  the  above  documents  had  been  delivered  to  the  prisoner ;  and  his 
counsel,  at  the  conclusion  of  the  trial,  obligingly  presented  them  to  the  writer. 
For  the  Forms  of  the  Question  Paper  submitted  to  the  Jury  and  the  Instructions 
hung  up  in  their  room,  he  has  to  thank  a  Judge  of  the  Cour  Royale.] 

6.  Verdict ;  being  the  Qnestims  put  to,  and  the  Atiswers  returned  by,  the  Jury. 
Q.-l.  Is  J.  P.  guilty  of  having,  in  July  1832,  fraudulently  subtracted  a  gold 
watch,  and  the  sum  of  one  franc  35  centimes,  to  the  prejudice  of  the  said  Des- 
champs P 

A.  1.  Yes,  he  is  guilty  by  a  majority  of  more  than  seven  voices. 

Q.  2.  Did  this  fraudulent  subtraction  take  place  in  a  public  way  P 

A.  2.  Yes,  he  is  guilty  by  a  majority  of  more  than  seven  voices. 

Q.  3.  Was  it  committed  by  tlie  aid  of  violence  ? 

A.  3.  Yes,  he  is  guilty  by  a  majority  of  more  than  seven  voices. 

In  a  column  headed  Attenuating  Circumstances,  was  added : 

Yes,  by  a  majority  of  more  than  seven  voices,  there  are  attenuating  circumstances. 

The  paper  is  signed  by  the  chief  of  the  Jury,  the  Registrar,  and  the  President. 

The  Jur3'  were  about  a  quarter  of  an  hour  in  deliberation ;  but  the  only  point  of 
doubt  was  understood  to  be,  whether  the  path  was  a  public  one  or  not.  The  ac- 
cused was  sentenced  to  six  years  imprisonment. 

Instructions  to  the  Jury, — The  paper  hung  up  in  the  jury-room  would  occupy 
three  or  four  pages  to  print.  It  quotes  the  Articles  of  the  Code  relating  to  the 
duties  and  management  of  Juries,  and  amongst  other  warnings  contains  the  follow- 
ing, already  alluded  to  in  the  text :  "  What  is  essential  not  to  be  lost  sight  of  is, 
that  every  deliberation  of  the  Jury  refers  to  the  Act  of  Accusation ;  it  is  to  the 
facts  which  constitute  it  and  depend  upon  it,  that  they  ought  exclusively  to  apply 
themselves;  and  they  fail  in  their  principal  duty,  when,  thinking  of  the  dispositions 
of  the  Penal  Laws,  they  consider  the  consequences  the  declaration  they  are  to  make 
may  have  with  reference  to  the  accused.  Their  mission  has  for  object  neither  the 
pursuit  nor  the  punbhment  of  offences ;  they  are  only  called  to  decide  whether  the 
accused  be  or  be  not  guilty  of  the  crime  imputed  to  him.'' 
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ART.  III.— ON  THE  ADMISSIBILITY  OF  PAROL  EVIDENCE  IN 
SUITS  IN  EQUITY  FOR  A  SPECIFIC  PERFORMANCE  OF  A  CON- 
TRACT  IN  WRITING. 


We  shall  discuss  this  sub^t,  firsts  with  reference  to  the 
plaintiff  in  a  suit  for  a  specific  performance^  and^  secondiy, 
with  reference  to  the  defendant. 

1.  "  No  action  shall  be  brought  whereby  to  charge  any 
person  upon  any  agreeoient  made  upon  any  eontract  or  sale  of 
lands,  unless  the  agreement  upon  which  such  action  shsdl  be 
brought^  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
sooie  other  peraoa  thereunto  by  him  lawfully  authorised."^ 
These  words  are  clear ;  no  person  shall  be  compelled  to  per- 
form an  agreement  which  is  not  wholly  in  writing ;  the  plain- 
tiff must  show  in  writing,  under  the  hand  of  the  defendant  or 
his  agent,  every  term  of  the  contract  he  seeks  to  enforce. 

A  bill  was  filed,  to  compel  the  defendant  to  accept  a  lease, 
pursuant  to  a  written  agreement ;  the  defendant  objected,  be- 
cause certain  land  called  Ox  Lane  comprised  in  the  agree- 
ment, was  not  in  the  lease ;  and  the  bill  wa^  dismissed,  though 
the  plaintiff  offered  parol  evidence  to  prove  that  the  defendant 
had  verbally  agreed  that  that  land  should  be  omitted.* 

Penelope  Woollam  filed  a  bill  against  Hearn,  to  compel 
him  to  execute  a  lease  at  the  rent  of  (iO/.,  though  70/.  was 
the  rent  mentioned  in  a  written  agreement  between  them. 
Woollam  offered  parol  evidence  to  prove  that  70L  was  inserted 
by  mistake  and  fraud,  for  Hearn  said  she  should  have  a  lease 
on  the  same  terms  he  held  the  premises,  and  she  bad  disco- 
vered, since  the  agreement,  that  he  paid  only  60/.  rent.  The 
evidence  was  rejected  and  the  bill  dismissed.'  Sir  Wm. 
Grant,  M.  R.,  observed,  there  is  no  agreement  in  writing  for 

'  29  Car.  S.  c.  3.  s.  4.  TbougU  a.  parol  leaae  for  less  tbao  tlwee  yetin  is  valid, 
^et  this  section  prevents  the  lessor  from  saiiig  tbe  lessee  for  damagea  for  Hot  taking 
possession. — Edge  v.  ^traflford,  1  Croin*  4c  Jer.  391. 

*  Lawson  v.  Laude,  1  Dick.  346.,  '  Woollam  v.  Hearn,  7  Ves.  217. 
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a  lease  at  the  rent  of  60/;  the  agreement  says  70/.  And  his 
Honor  said,  "  independent  of  the  statute,  parol  evidence  can- 
not be  received  to  contradict  a  written  agreement.  To  admit 
it  for  the  purpose  of  proving  that  the  written  instrument  does 
not  contain  the  real  agreement,  would  be  the  same  as  receiving 
it  for  every  purpose.  It  was  for  the  purpose  of  shutting  out 
that  inquiry  that  the  rule  of  law  was  adopted.  Though  the 
written  instrmnent  does  not  contain  the  terms^  it  must,  in  con- 
templation of  law,  be  taken  to  contain  the  agreement,  as  fur- 
nishing better  evidence  than  any  parol  can  supply."  Thus, 
then,  when  a  plaintiff  sets  up  an  agreement  which  is  plainly 
contrary  to  the  written  agreement  between  him  and  the  de- 
fendant, he  opposes  not  merely  the  statute  of  frauds,  but  a 
rule  of  ihe  common  law. 

If,  on  a  sale  by  auction,  the  particular  and  conditions  re- 
ferred to  by  the  memorsmdum  in  writing,  signed  by  the  parties, 
be  equivocal,  e.  g.  whether  the  purchaser  shall  pay  for  the 
wood  in  addition  or  not,  though  the  auctioneer  declares  the 
certainty,  as  that  the  purchaser  is  to  pay  for  the  wood  in 
addition,  yet  the  vendor  cannot  avail  himself  of  the  auc- 
tioneer's declaration  to  compel  the  purdiaser  to  complete  and 
pay  for  the  wood  in  addition,  if  he  (the  purchaser)  insists  that 
he  is  entitled  to  it  without  any  fiirther  payment.^ 

A.  agreed  verbally  with  B.  to  grant  him  a  lease  at  80/.  a 
year  rent,  clear  of  all  taxes  and  deductions;  a  written  agree- 
ment was  shortly  after  signed  by  the  parties,  but  it  did  not 
express  that  the  rent  was  to  be  clear  of  taxes.  A.  filed  a  hill 
to  compel  B.  to  accept  a  lease  at  a  net  rent  of  80/.  relying 
upon  the  verbal  agreement,  which  was  proved  by  parol  evi- 
dence ;  but  this  was  rejected  and  the  bill  dismissed.^  "  You 
shall  not  come  for  the  performance  of  a  written  agreement 
with  a  variation,  which  you  say  was  made  by  parol ;  because, 
therefore,  it  was  not  effectually  made ;  and,  therefore,  you 
must  either  take  the  written  agreement  or  have  the  bill  dis- 
missed/'^ 

» 

»  JenkinMn  v.  Pepjs,  cited  6  Ves.  330.  Id  Ves.  521.  1  Yes.  &  B.  328.  Hig- 
gfiison  V.  Clowes,  15  Ves.  516.    Reynolds  v.  Waring,  1  Younge,  346,  351. 

^  Rich  V.  Jackson,  6  Ves.  334  n.  4  Br.  c.  c.  514.  Jordan  v.  Sawkins,  3  Bro, 
C.C.  388.  lVcs.jun.402. 

3  Verba  Lord  Eldon  in  Robson  v.  CvUins,  7  Ves.  132. 


332  Parol  Evidence  in  Supts  in  Equity, 

Though  the  statute  says  that  no  person  shall  be  charged 
upon  any  contract^  unless  it  be  in  writing,  and  signed  by  him, 
or  on  his  behalf,  it  makes  no  provision  for  the  construction  of 
a  written  contract;  it  merely  says,  an  unwritten  agreement 
shall  not  bind.^  Thus  the  rules  of  law  as  to  the  construction 
of  written  contracts  remain  as  before  the  statute ;  if  then,  for 
example,  there  be  a  latent  ambiguity  in  an  agreement,  the 
plaintiff  in  a  suit  for  a  specific  performance  is  allowed  to  give 
parol  evidence  to  explain  and  remove  it ;  but  it  should  be 
observed,  that  however  clear  and  strong  the  parol  evidence  of 
the  plaintiff  may  be,  yet,  if  the  defendant  positively  deny  the 
offered  explanation,  the  Court  will  not  compel  him  to  com- 
plete the  contract  according  to  it ;  and  certainly  the  making  a 
decree  solely  on  the  strength  of  such  parol  evidence,  would 
be  a  partial  infraction  of  the  statute ;  for  an  agreement,  in 
which  there  is  a  latent  ambiguity,  is  not  complete ;  there  is  an 
opening  lefl  for  that  fraud  which  the  statute  was  meant  to 
prevent.-  These  principles  are  well  illustrated  in  a  very  im- 
portant case  before  Lord  Eldon,^  which  we  will  now  consider 
at  more  length  than  usual,  for  the  real  points  decided  in  it  do 
not  appear  to  us  to  be  stated  by  Sir  Edward  Sugden,  in  his 
volume  on  Vendors  and  Purchasers,  with  his  usual  accuracy. 

Christopher  Stangroom  was  in  possession,  by  lease  from  the 
Marquis  Townsend,  of  a  farm  in  the  parish  of  Langham,  con- 
sisting of  446a.  8r.  23p.,  at  a  rent  of  290/.  Jane  Garret  was 
tenant  of  another  farm  under  the  Marquis:  and  these  two 
farms  comprised  all  the  lands  belonging  to  the  Marquis  in 
that  parish.  Speering,  agent  to  the  Marquis,  entered  into  an 
agreement,  in  writing,  with  Stangroom,  for  a  renewal  of  the 

« 

1  Tbis  view  of  the  statute  is  stated  by  Lord  C.  B.  Skinner  in  Kann  and  Hughes,. 

7  T.  R.  S50  n :  by  Lord  Ellenborough  in  Cuff  v.  Fenn,  1  M.  &  S.  26 ;  and  by  Lord 
Redesdale,  1  Scho.  &  Lef.  39. 

'  Ambiguitas  verboruin  latens,  veriflcatione  suppletur.  The  extent  and  meaning 
of  this  maxim  is  well  explained  by  Tiudal,  C.  J.  in  a  recent  case  :  "  In  all  cases  in 
which  a  difficulty  arises  in  applying  the  words  of  a  will  to  the  thing  which  is  the 
subject  matter  of  the  devise,  or  to  the  person  of  the  devisee,  the  difficulty  or  ambi- 
guity which  is  introduced  by  the  admission  of  extrinsic  evidence,  may  be  rebuUed 
and  removed  by  the  production  of  further  evidence  upon  the  same  subject,  calcu- 
lated to  explain  what  was  the  estate  or  subject  matter  really  intended  to  be  devised, 
or  who  was  the  person  really  intended  to  take  under  the  wilK"    Miller  v.  Travers, 

8  Bing.  247. 

^  Lord  Townsend  ▼.  Stangroom,  6  Ves.  328. 
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lease,  which  agreement  was  entitled  "  A  statement  of  the 
quantity  of  land  and  annual  value  of  the  farm  belonging  to  the 
Marquis  Townsend  in  Langham,  in  the  occupation  of  C. 
Stangroom,  as  proposed  to  be  let  upon  a  lease  for  twenty-one 
years  from  Michaelmas  1797."  The  agreement  then  stated 
the  arable  and  pasture  land  particularly  by  acres,  roods,  and 
perches,  in  .all  425a;  Ir,  and  26p.  "be  the  same  more  or 
less ; "  that  the  rent  was  to  be  270/,  a  year,  and  expressed 
some  other  terms. 

Upon  applying  this  written  agreement  to  the  subject  of  it, 
it  is  obvious  there  is  a  latent  ambiguity ;  the  head  of  it  pro- 
fesses that  the  farm  then  in  the  occupation  of  C.  S.  should  be 
comprised  in  the  new  lease ;  but  the  enumeration  of  the  num- 
ber of  acres  gives  twenty-one  acres  less  than  the  actual  num- 
ber in  the  farm  then  occupied  by  C.  S. 

The  Marquis  filed  a  bill  against  Stangroom,  to  compel  him 
to  accept  a  lease  of  425  0.  at  2702.  a  year,  and  offered  parol 
evidence  to  account  for  the  difference  between  the  446  a.  and 
the  425  a.  This  evidence  proved,  that,  before  the  agreement 
was  signed,  Stangroom  knew  that  the  Marquis  had  agreed  to 
demise  24a.,  part  of  the  farm  then  in  the  occupation  of  Stan- 
groom, to  Jane  Garret,  and  that  Stangroom  had  consented 
that  3  a.,  part  of  Garret's  farm,  should  be  included  in  his, 
Stangroom*s,  new  lease.  Stangroom,  by  hi^  answer,  denied 
any  knowledge  of  Mrs.  Garret's  agreement  for  any  part  of  his 
farm,  or  any  knowledge  of  any  such  intention. 

Lord  Chancellor  Eldon  observed  in  his  judgment,  "  I  will 
not  say  that  upon  the  evidence  without  the  answer  I  should 
not  have  had  so  much  doubt,  whether  I  ought  not  to  rectify 
the  agreement,  as  to  take  more  time  to  consider  whether  the 
bill  should  be  dismissed.  But  the  evidence  must  be  taken, 
due  regard  being  had  to  the  answer  ;  and  the  Court  is  not  to 
decide  upon  the  allegation  as  to  the  probability  gainst  the 
answer,  not  only  to  take  out  of  his  contract  part  of  the  land 
he  held,  but  to  insert  land  which  he  never  did  hold,  and  of 
which  he  states  he  never  did  agree  to  become  the  occupier." 
His  Lordship  then  commented  upon  the  evidence,  and  consi- 
dered it  clear  that  Stangroom  knew  that  Mrs.  Garret  had  an 
agreement  for  the  24a.  He  then  proceeded:  "  the  question 
therefore  is,  whether  upon^  the  face  of  the  agreement,  con- 
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nected  with  a  latent  circumstance  now  disclosed^  [the  quan^- 
tity  in  the  farm  occupied  by  Stangroom  before  the  agreement], 
you  are  now  at  liberty,  upon  the  latent  feet  disclosed,  to 
inquire  into  the  nature  of  the  agreement  itself,  if  there  is 
something  upon  the  face  of  it  inconsistent  with  that  fact  dis- 
closed :  whether  evidence  can  be  admitted  upon  the  ground 
of  that  fact  disclosed ;  one  part  of  the  agreement  importing 
what  the  other  part  does  not  import.'*  .....,"  I  cannot  pos* 
sibly  execute  an  agreement  so  perfectly  diflferetit  from  that 
Stangroom  has  signed.  I  am  to  consider  it  with  reference  to 
his  answer,  by  which  he  has  positively  denied  it.  The  whole 
agreement  is  to  be  taken  together,  and  the  whole  must  be 
executed  or  abandoned.  I  cannot  find  out  what  was  the 
parcel  of  land  in  the  possession  of  Mrs.  Garret  that  he  was  to 
have.  It  is  not  distinctly  stated;  nor  is  it  admitted.  I  can- 
not, therefore,  give  a  specific  performance  upon  that  bill." 

What  then  is  the  result  of  this  case  ?  A  lessor  seeks  to 
enforce  an  agreement  for  a  lease  in  which  there  is  a  latent 
ambiguity,  and  produces  parol  evidence  which  explains  such 
ambiguity  in  part:  the  defendant,  the  intended  lessee,  in  his 
answer  denies  the  evidence.  Lord  Eldon  receives  the  parol 
evidence  of  the  plaintiflT,  but  has  at  the  same  time  regard  to  the 
answer  of  the  defendant :  and  his  Lordship  dismisses  the  bill 
on  the  ground  of  the  denial  in  the  answer,  and  also  because 
admitting  the  parol  evidence  it  did  not  fully  explain  the 
ambiguity.  This  case,  too,  is  an  illustration  of  an  observation 
made  by  Sir  Edward  Sugden, — '*  In  some  cases  a  latent 
ambiguity  may  be  fatal.  Parol  evidence  may  be  adduced  te 
prove  the  ambiguity,  when  none  sufiiciently  satisfactory  can 
be  offered  to  explain  it." ' 

In  Shelburne  v.  Inchiquin,  Lord  Thurlow  observed,  "  I 
think  it  is  impossible  to  refuse  as  incompetent  parol  evidence 
which  goes  to  prove  that  the  words  taken  down  in  writing 
were  contrary  to  the  concurrent  intention  of  all  parties.  To 
be  sure  it  must  be  strong  irrefragable  evidence,  but  I  do  not 
think  I  can  reject  it  as  incompetent.  It  is  the  only  way  of 
explaining  latent  ambiguities.  So,  if  there  are  two  manors  of 
Dale,  you  must  make  out  that  fact  by  parol  evidence ;  and  if 

>  V.  and  P.  1S8* 
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you  go  to  parol  evidence  to  raise  the  ambiguity,  you  cannot 
well  refuse  it  to  explain  such  ambiguity/*^  In  the  above  case 
of  Townsend  v.  Stangroom  it  certainly  appears  to  have  been 
Lord  Eldon's  opinion,  that,  however  strong  parol  evidence 
might  be  adduced  by  a  plaintiff  to  explain  a  latent  ambiguity, 
yet,  if  it  was  denied  by  the  defendant,  specific  performance 
could  not  be  decreed ;  and  this  probably  was  also  Lord 
Thurlow's  opinion ;  for  in  another  case  he  observed,  that  a 
court  of  equity  would  upon  parol  evidence  correct  a  mistake 
in  a  deed ;  but  *'  then  it  should  be  proved  as  much  to  the 
satisfaction  of  the  court  as  if  it  were  admitted :  the  difficulty 
of  this  is  so  great,  that  there  is  no  instance  of  its  prevailing 
against  a  party  insisting  that  there  was  no  mistake.*'^  Though, 
then  the  case  of  Townsend  v.  Stangroom  is  not  a  direct 
authority,  for  there  the  parol  evidence  was  not  sufficient  com- 
pletely to  explain  the  ambiguity,  yet  the  opinions  of  Lords 
Thurlow  and  Eldon  are  so  weighty  and  seem  so  much  in 
accordance  with  the  Statute  of  Frauds,  that  it  may  be  concluded 
that  the  clearest  parol  evidence  to  explain  a  latent  ambiguity 
or  mistake  will  not  avail  a  plaintiff  seeking  a  specific  per- 
formance, if  the  defendant. deny  it. 

8.  We  come  now  to  the  second  head  of  our  observations:  in 
what  cases  a  defendant  in  a  suit  for  a  specific  performance 
may  avail  himself  of  parol  evidence.  Before  we  proceed  with 
this  discussion,  it  is  right  that  we  should  first  shortly  state  the 
origin  and  reason  of  decrees  for  specific  performance.  Every 
party  who  has  an  agreement  might  certainly  on  the  breach 
of  it  go  into  a  court  of  law  and  obtain  damages,  but  then  it  is 
obvious  that  in  many  cases  damages  would  be  a  very  inade*- 
quate  compensation ;  hence  the  desire  of  a  court  of  equity  to 
do  complete  justice  induces  it  to  give  the  injured  party  an  ad- 
ditional and  a  better  remedy,  to  give  him  the  very  thing  con- 
tracted for  and  not  merely  the  value  of  it  according  to  the  esti- 
mation of  a  jury.  This  is  unquestionably  the  origin  of  decrees 
for  a  specific  performance,  and  hence  flow  the  rules  by  which 
courts  of  equity  have  guided  themselves  in  this  matter.  Hence, 
if  damages  would  be  commensurate    to    the   injury  which 

*  1  Bro.  C.  C.  341 :  see  8  Bing.  248. 
>  Irnham  t<  Child,  1  Bro.  C<  C.  93. 
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accrues  from  the  breach  of  the  agreement,  as  an  agreement  to 
purchase  stock,  equity,  refuses  to  interfere,  for  the  party  is  not 
injured  by  being  left  to  his  remedy  at  law.  Hence,  too, 
equity  will  not  interfere  in  favour  of  a  party  who  has  in  the 
making  of  the  contract  shown  himself  unworthy  of  its  protec- 
tion by  fraud,  circumvention  or  deceit,  or  even  by  conduct 
merely  improper  or  dishonourable.  Again,  equity  will  not,  on 
the  pretence  of  redressing  the  wrongs  of  one  party,  lend  its 
aid  to  injure  another ;  thus,  if  a  defendant  show  that  he  cannot 
make  a  good  title  without  exposing  .himself*  to  an  action  or 
suit,  or  that  the  terms  of  the  agreement  are  more  comprehen- 
sive than  he  understood  or  intended,  specific  performance  will 
not  be. decreed.^ 

To  convince  a  court  that  it  should  not  afford  this  extraor- 
dinary remedy,  a  defendant  mayavailhimself  of  parol  evidence; 
he  may  say,  I  seek  not  to  infringe  the  provisions  of  the 
statute  of  frauds,  I  admit  the  written  agreement,  but  I  will 
show  by  parol  evidence  that  there  are  circumstances  dehors 
the  written  agreement,  but  part  of  or  intimately  connected 
with  the  contract,  which  prove  that  the  plaintiff  is  deserving 
of  no  fkvour.  Such  are  the  principles  on  which  the  defendant 
in  a  suit  for  a  specific  performance  may  avail  himself  of  parol 
evidence  to  resist  a  decree ;  he  may  use  such  evidence  to  show 
in  the  conduct  of  the  other  during  the  making  of  the  contract, 
fraud,  concealment,  misrepresentation,  or  any  species  of  unfair 
dealing.  It  is  not  within  our  present  purpose  to  show  what 
degree  or  kind  of  dishonesty  will  exclude  a  party  contracting 
from  the  interposition  of  the  court,  but  we  will  cite  some  ex- 
amples for  the  sake  of  illustrating  our  principles. 

We  may  first  observe  that  the  maxim  caveat  emptor  is  not 
applicable  here.  The  court  is  to  be  satisfied  not  merely  that 
the  defendant  entered-into  a  written  agreement  with  his  eyes 
open,  but  also  that  the  conduct  of  the  plaintiff  is  free  from 
reproach. 

If  a  purchaser  be  aware  of  a  fact  by  which  the  value  of  the 
estate  is  considerably  increased,  as  the  death  of  an  annuitant 
or  tenant  for  life,  and  he  knows  that  the  vendor  is  ignorant 
of  it,  equity  will  not  enforce  the  contract.*    So,  if  a  partner 

1  See  2  Scho.  and  Lef.  556.    1  Cox,  406, 
'  Turner  v.  Harvey,  Jacobs  178. 
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purchase  his  co-partner's  share  in  the  joint  business  for  a  sum 
which  he,  the  purchaser,  knows  from  accounts  in  his  posses- 
sion,  but  which  he  conceals  from  his  co-partner,  to  be  inade« 
quate.^  So  if  a  person  contract  ostensibly  on  behalf  of  an 
another,  but  in  reality  for  himself,  he  cannot  demand  a  specific 
performance,  at  least,  if  it  be  shown  that  he  obtained  a  better 
bargain  by  the  concealment  of  the  fact;  and  that  the  vendor 
was  thereby  injured.^  So,  too,  if  a  purchaser  contract  know- 
ing that  there  is  a  latent  advantage  in  the  estate  as  a  mine,  of 
which  the  vendor  is  ignorant,  it  is  apprehended  he,  the  pur- 
chaser, would  be  left  to  enforce  his  contract  at  law;  most 
certainly  so,  if  a  word,  a  single  word,  were  dropped  to  deceive 
the  vendor  on  the  subject.^  Again  equity  will  not  assist  a 
purchaser  who  contracts  with  a  trustee  who  plainly  neglects 
theinterestsofthecestuique  trust  and  makes  an  improvident 
bargain.^  .  • 

Even  mere  surprise  on  third  persons  at  a  sale  by  auction 
has  been  deemed  sufficient  to  prevent  the  court  from  assisting 
a  purchaser ;  as  where  the  known .  agent  of  the  seller  bid  for 
an  estate  on  behalf  of  the  purchaser,  and  other  persons  present, 
thinking  he  was  bidding  as  a  puffer  on  the  part  of  the  vendor, 
were  deterred  from  bidding.^ 

Equity  will  not  interfere  in  favour  of  a  vendor  who  asserts 
that  the  property  was  valued  by  competent  persons  at,  or 
even  merely  represents  that  it  is  worth,  a  larger  sum  than  the 
&ct  ;^    who  sells  to  a  young  man  at  a  very  inadequate  price, 

so  enormous,  that  all  mankind  must  at  the  first  mention  of  it 
...  * 

concur  in  thinking  it  so ;  "^  who  on  the  sale,  of  leasehold  pro- 
perty stated  to  be  renewable  on  the  payment  of  a  small  fine, 
knows  that  a  much  larger  fine  will  be  required  than  the  pur- 
chaser is  aware  of  ;^  who  on  the  sale  of  a  building  site  by 
auction  states  by  the  auctioneer  that  improvements  will  be 

*  Maddeford  v.  Aastivick,  1  Simons,  89. 

'  See  Scott  v.  LangstafTe  and  other  cases  cHed  in  Sugden's  V.  and  P.  ch.  iv» 
sect  d.    See  also  Fellowes  v.  Lord  Gwyder,  1  Russ.  &  Mjl.  83. 

*  Jacob,  178.    See  2  Bro.  C.  C.  240. 

*  Jacob,  178.    See  Bridger  v.  Rice,  1  Jacob  and  W.  74. 

^  Tarning  v.  Morris,  2  Br.  C.  C.  326.    See  Mason  v.  Armitage,  13  Yes.  25. 
<  Bnxton  v.  Lbter,  3  Atlc.  386.    Wall  v.  Stabbs,  1  Mad.  80. 
T  JDny  V JiBinimv2  Cox,  77. 

*  See  14  Ves.  149. 
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made  which  are  not  carried  into  efiect;  ^  who  on  the  sale  of 
leasehold  premises  falsely  states  the  rent  he  reserves  is  the 
rent  paid  to  the  original  lessor ;  ^  who  fidsely  asserts  that  a 
tenant  in  possession  under  an  agreement  for  a  lease  had  con- 
sented to  give  it  up  ;^  who  on  the  sale  of  an  estate  with  such 
a  title  as  he  might  have  did  not  communicate  a  defect  in  the 
tide  when  asked  respecting  it ;  ^  who  during  the  treaty  in- 
dustriously conceals  the  maintaining  of  a  wall  necessary  to 
protect  the  estate  from  a  river ;  ^  who  states  that  the  sale  is 
without  reserve,  and  yet  employs  a  pufier,^  It  matters  not 
whether  the  misrepresentation  be  wilAil  or  not,  it  is  a  suffi- 
cient reason  for  equity  to  refuse  to  act,  that  it  would  be  a 
hardship  upon  the  defendant^  The  rule  here  stated  would 
probably  not  be  applied  where  the  purchaser  when  he  con- 
tracts knows  the  fact,  knows  that  the  statement  of  the  vendor 
is  a  misrepresentation,  unless  indeed  the  conduct  of  the 
vendor  were  so  fraudulent  as  to  render  him  unworthy  of  the 
assistance  of  the  court. 

The  cases  just  referred  to  must  not  be  confounded  with 
those  in  which  the  written  agreements  contained  a  false,  or 
an  ambiguous  or  uncertain  description  of  the  subject  of  the 
contract.  If  a  description  be  precise  and  &Ise,  it  is  of  the 
nature  of  a  latent  ambiguity,  and  it  is  apprehended  parol  evi- 
dence may  be  used  not  merely  to  show  that  it  is  false,  but 
also  any  circumstances  respecting  it,  as  the  knowledge  the 
.purchaser  had  of  it.  If  an  estate  be  falsely  described  as  only 
one  mile  from  a  borough  town,^  or  as  being  within  a  ring 
fence,^  or  as  being  subject  only  to  a  ground  rent,^^  or  as  being 
free  from  increase,  while  it  is  subject  to  a  lease  for  life,^^  or  if 
infirm  life  be  described  as  healthy ,i*  unless  it  can  be  shown 

'  Beaunbont  v.  Dakes,  Jacob,  422. 

9  See  7  Ves.  218. 

3  Clermont  v.  Tasburgh,  1  Jac.  and  W.  112. 

•  Earljr  V.  Garret,  9  Barn,  and  Cress.  928. 

•  Shirly  v.  Stratton,  1  Brt.  C.  C.  440. 
^  Meadow  v.  Tanner,  5  Mad.  34.      - 
7  See  1  Mad.  81. 

•  Duke  of  Norfolk  v.  Worthy,  1  Camp.  337. 

•  t)jtt  V.  Hargmve,  10  Ves.  505. 
»®  Stewart  v.  Allison,  1  Mer.  26. 
"  1  Youngc,  195. 

"  Brealey  v.  Collins,  1  Younge,  317. 
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thAt  the  purchaser  knew  the  real  fact,  he  cannot  be  compelled 
to  complete  his  contract.  In  some  cases  the  purchaser  may 
be  compelled  to  complete  with  a  compelisaticm.^ 

But  if  the  description  be  accompanied  by  a  vague  and  inde- 
finite epithet  or  explanation,  as  if  meadow  land  be  described 
as  "  uncommonly  rich,"  ^  or  leasehold  premises  be  stated  to 
be  renewable  on  payment  of  "a  small  fine,"^  or  to  the 
description  of  an  adowson  there  be  added  '^  a  voidance  of  this 
preferment  is  likely  to  occur  soon,"*  the  courts  hold  that  the 
ragueness  of  such  expressions  should  only  serve  to  put  a 
purchaser  upon  inquiry,  and  that  he  cannot  resist  a  specific 
performance  though  they  may  have  deceived  him.  But  it  is 
apprehended  if  a  vendor  know  that  a  purchaser  has  affixed  a 
certain  and  precise  meaning  to  an  ambiguous  or  a  vague  ex* 
pression  in  the  agreement,  which  is  contrary  to  the  fact,  and 
he,  the  vendor,  allows  the  purchaser  to  sign  the  contract 
under  such  a  mistaken  impression,  that  a  court  of  equity 
would  not  assist  the  vendor ;  and  to  show  the  understanding 
of  the  purchaser  and  the  knowledge  of  the  vendor  parol  evi* 
dence  may  be  used. 

Thus  in  a  case  in  which  leaseholds  were  sold  as  renewable 
on  pa]n[nent  of  a  small  fine,  and  represented  as  nearly  equal  to 
fireehold,  Sir  W.  Grant,  M.  R»  observed,  **  the  representai- 
tion  as  to  the  small  fine  is  indefinite.  So  is  the  representation, 
that  the  estate  is  nearly  equal  to  fi*eehold.  AH  these  repre*- 
sentations  ought  to  put  the  party  upon  inquiry.  Connected 
with  certain  circumstances  such  representations  may  however 
be  fraudulent.  In  this  case  the  knowledge  of  the  vendor  that 
a  larger  fine  would  be  required  is  established ;  also  his  know^ 
ledge  that  the  purchaser  entertained  a  different  idea  of  the 
fine.  These  are  grounds  for  rescinding  the  contract  if  made 
out.  This  purchaser  wished  to  ascertain  the  fine,  and  offered 
£150  which  the  vendor  refused.  I  cannot  put  the  purchaser 
in  the  situation  in  which  he  would  have  been,  if  the  £150  had 
been  accepted*    That  circumstance  [the  refiisal  of  the  £'li&0.] 

>  See  Scott  V.  Hanson,  1  Russ.  and  M37I.  128  \  1  Younge,  300. 
^  Scott  V.  Hanson,  1  Boss,  and  Mjl.  198. 
'  Fenton  v.  Browne,  14  Ves.  144. 
*  Trower  v.  Newcome,  3  Mer.  704. 
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ought  to  have  put  him  on  inquiry."  ^  Here  it  is  evident  Sit 
W.  Grant  received  parol  evidence  in  .order  to  shovr  what  was 
the  understanding  of  the  parties  as  to  vague  and  indefinite 
expressions  in  a  written  contract,  and  which  were  in  fact  of 
the  nature  of  a  patent  ambiguity.  A  court  of  Law  it  is  con- 
ceived would  not  receive  parol  evidence  in  such  a  case ;  it 
would  apply  the  words  of  the  contract  to  the  subject  of  it,  and 
it  would  then  decide  whether  the  actual  subject  was  fitly 
described. 

Again,  an  estate  sold  by  auction  was  described  in  the  par- 
ticular as  containing  *^  by  estimation  41  acres  be  the  same 
more  or  less,"  a  description  sufiiciently  indefinite,  for  the  only 
contradiction  to  such  a  proposition  could  be,  that  the  estate 
had  not  been  estimated  to  contain  so  much.  The  estate  in 
fact  contained  only  35  acre3>  and  the  purchaser  refused  to 
complete  without  an  abatement,  relying  upon  parol  evidence, 
which  proved  that  the  auctioneer  at  the  sale  had  said  that  he 
sold  for  41  acres,  and  that  if  the  quantity  was  less  there 
should  be  abatement.  Sir  W.  Grant,  M,  R.,  stated,^  *^  as  to 
the  admissibility  of  the  evidence,  it  must  depend  upon  the 
purpose  for  which  it  is  produced.  If  the  defendant  insists, 
that  the  evidence  being  received  he  will  be  entitled  to  have 
the  contract  performed  with  an  abatement  of  the  price,  I  think 
it  not  admissible  for  that  purpose,  as  the  court  cannot  exe- 
cute in  his  favour  a  written  agreement  with  a  variation  intro- 
duced by  parol  testimony  j  but  if  he  says  he  was  deceived  by 
this  representation,  and  therefore  was  induced  by  fraud  to 
enter  into  the  contract,  and  offers  the  evidence  for  the  purpose 
of  getting  rid  of  such  contract  altogether,  for  that  purpose  I 
think  it  may  be  received ;  as  if  such  a  declaration  was  made 
by  the  auctioneer,  it  would  undoubtedly  be  firaudulent  and 
unfair  in  the  plaintiffs  to  insist  upon  the  execution  of  the 
contract,  not  giving  the  defendant  the  benefit  of  that  decla- 
ration." 

In  Trower  v.,  Newcome,^  which  ^as  a  suit  by  a  vendor  to 
enforce  performance  of  an  agreement  for  purchase   of  an 

>  Fenton  v.  Browne,  14  Ves.  149,  A.D.  1807: 

«  Winch  Y.  Winchester,  1  Ves.  and  B.  375,  A.D.  181«, 

5  3Mer.704,  A.D.  1813. 
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advowson^  to  the  description  of  which  was  added  "  a  voidance 
of  this  preferment  is  likely  to  tfccur  soon,"  the  defendant  said 
he  was  induced* to  attend  at  the  sale  by  this  representation; 
that  the  auctioneer  at  the  time  of  sale  said,*  in  explanation, 
"  that  the  living  would  be  void  on  the  death  of  a  person  aged 
82,"  of  which  the  defendant  took  a  note  in  writing,  and  that 
he  was  by  such  statement  induced  to  bid,  and  did  bid  accord- 
ingly. The  defendant  after  he  had  signed  the  agreement 
discovered  that  the  incumbent  was  only  32,  and  the  vendor 
refused  to  give  security,  that  the  living  would  be  void  on  the 
the  death  of  a  person  aged  82.  It  appeared  in  evidence  that 
the  incumbent  expected  to  be  presented  to  another  living  on 
the  death  of  its  incumbent  aged  82.  Sir  W.  Grant,  M.  R.,- 
thought  the  representation  made  by  the  printed  particulars 
so  vague  and  indefinite  that  the  court  could  not  take  notice 
of  it  judicially,  and  tlvat  its  only  effect  ought  to  have  been  to 
put  the  defendant  upon  making  inquiries  respecting  the  cir- 
cumstances under  which  the  alleged  avoidance  was  likely  to 
take  place,  previous  to  his  becoming  the  purchaser.  That 
such  a  representation  was  capable  of  being  supported  by  the 
fact,  either  of  the  incumbent  being  old  or  infirm,  or  by  various 
collateral  circumstances.  In  the  case  of  Scott  v.  Hanson,^ 
Sir  John  Leach,.  V.  C,  observed,  "  I  agree  with  Sir  W. 
Grant  in  the  case  of  Trower  v.  Newcome,  that  a  representation 
which  is  vague  and  indefinite  is  to  be  treated  by  a  purchaser 
only  as  a  ground  for  inquiry;  and  the  doubt  in  that  case  is 
whether  the  purchaser  was  not  justified  in  concluding  that 
the  representation  amounted  to  a  statement  that  the  incumbent 
was  82  years  of  age." 

In  Scott  V.  Hanson,^  in  which  a  purchaser  resisted  a  bill 
for  a  specific  performance^  on  the  ground  that  he  was  deceived 
by  the  expression  "  uncommonly  rich  meadow,"  Lord  Chan- 
cellor Lyndhurst  decided  against  him,  because  "  there  was  no 
evidence  to  show  any  firaud  or  intentional  misrepresentation 
on  the  part  of  the  vendors.  The  lands  were  sold,  not  by  the 
bankrupt,  but  by  his.  assignees ;  and  it  did  not  appear  they 
were  apprised  of  the  nature  of  the  property." 

There  is,  indeed,  abundant  authority  in  the  books  to  show 

>  1  Simons,  13.  ^  1  Russ.  and  Mjrl.  138. 
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that  a  defendant  in  a  suit  for  a  specific  performance^  may  avail 
himself  of  parol  evidence  to  prove  that  he  entered  into  the 
contract  under  a  mistake,  and  that  the  plaintiff  knew  that  he 
was  deceived.  This  introduces  us  to  the  consideration  of  the 
doctrine  of  courts  of  equity,  that  parol  evidence  is  admissible 
under  the  head  of  mistake ;— a  doctrine,  which  has  been  fre- 
quently reprobated  and  denied  by  Judges  in  the  common  law 
courts,  because  they  did  not  rightly  understand  it,  and  which^ 
it  must  be  confessed,  has  been  oftentimes  imperfectly  ex- 
plained by  its  patrons  in  the  courts  of  equity.  Lord  Eldon, 
alluding  to  an  opinion  expressed  by  Mr.  Justice  BuUer  on 
this  subject,  observed,  "  speaking  with  all  the  veneration  and 
respect  due  to  so  great  a  judicial  character,  the  point  in  which 
it  seems  to  have  failed  is,  that  he  thought  too  confidently  that 
he  understood  all  the  doctrine  of  a  court  of  equity.  It  cannot 
be  said,  that  because  the  legal  import  of  a  written  agreement 
cannot  be  varied  by  parol  evidence,  intended  to  give  it  another 
sense,  therefore,  in  equity,  when  once  the  Court  is  in  posses- 
sion of  the  legal  sense,  there  is  nothing  more  to  inquire  into. 
Fraud  is  a  distinct  case,  and  perhaps  more  examinable  at  law; 
but  ail  the  doctrine  of  the  Court  as  to  cases  of  unconscionable 
agreements,  hard  agreements,  agreements  entered  into  by  mis« 
take  or  surprise,  which  therefore  the  Court  will  not  execute, 
must  be  struck  out,  if  it  is  true,  that  because  parol  evidence 
should  not  be  admitted  at  law,  therefore  it  shall  not  be  ad^ 
mitted  in  equity,  upon  the  question,  whether,  admitting  the 
agreement  to  be  such  as  at  law  it  is  said  to  be,  the  party  shall 
have  a  specific  execution,  or  be  left  to  that  Court,  in  which  it 
is  admitted  parol  evidence  cannot  be  introduced.  A  very  small 
research  into  the  cases  will  show  general  indications  by  Judges 
in  Equity,  that  that  has  not  been  supposed  to  be  the  law  of 
this  court.^  Lord  Eldon,  after  showing  that  it  was  the  opinion 
of  Lord  Chancellors  Hardwicke  and  Thurlow,  that  parol  evi* 
dence,  which  goes  to  prove  that  the  words  taken  down  in  writ- 
ing were  contrary  to  the  concurrent  intention  of  all  the  parties, 
should  not  be  rejected,. but  that  such  evidence,  to  avail,  should 
be  so  strong  and  irrefiragable  as  to  be  difficult  to  procure, 
says,  ^^  r  agree  those  producing  evidence  of  mistake  or  sur- 

*  6  VCs.  332. 
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prise^  either  to  rectify  an  agreement^  or  calling  upon  the  court 
to  refuse  a  specific  performance,  undertake  a  case  of  great 
difficulty ;  but  it  does  not  follow,  that  it  is  therefore  incompe- 
tent to  prove  the  actual  existence  of  it  by  evidence."* 

The  objection  which  courts  of  law  make  to  the  admission  of 
parol  evidence,  on  the  ground  of  mistake,  may  be  stated  in  the 
words  of  C.  B.  Eyre :  "  Writing  stands  higher  in  the  scale 
than  mere  parol  testimony;  and  when  treaties  are  reduced 
into  writing,  such  writing  is  taken  to  express  the  ultimate 
sense  of  the  parties  and  is  to  speak  for  itself.  Indeed,  nothing 
is  so  familiar  as  this  idea*  At  Nisi  Prius,  when  an  agreement 
is  spoken  of,  the  first  question  always  asked  is,  whether  the 
agreement  is  in  writing ;  if  so  there  is  an  end  of  all  parol  evi- 
dence ;  for  when  parties  express  their  meiahing  with  solemnity, 
this  is  very  proper  to  be  taken  as  their  final  sense  of  the 
agreement.  In  the  case  of  a  contract  respecting  land,  this 
general  idea  receives  weight,  from  the  circumstance  that  you 
cannot  contract  at  all  on  that  subject  but  in  writing ;  and  this 
therefore  is  a  fiirther  reason  for  rejecting  the  parol  evidence. 
In  this  way  only  is  the  statute  of  frauds  material,  for  the  foun- 
dation and  bottom  of  the  objection  is  in  the  general  rules  of 
evidence. .  I  take  this  rule  to  apply  in  every  case  where  the 
question  is,  what  is  the  agreement  ?  and  this  rule  applies  no 
fiirther  than  this  precise  question ;  for  as  often  as  the  question 
is,  what  were  the  collateral  circumstances  attending  the  agree- 
ment?— so  often  may  such  collateral  circumstances  be  proved 
by  parol  evidence:  there  is  no  law  which  says  such  collateral 
circumstances  may  not  be  so  proved.  If  any  of  these  col- 
lateral circumstances  are  reduced  into  writing,  then  the  same 
rule  applies  to  them  as  to  the  original  agreement ;  but  if  not, 
both  at  law  and  in  equity  such  collateral  circumstances  may 
be  proved  by  parol.  If  duress  be  pleaded,  or  a  false  reading 
of  the  deed,  you  may  avoid  the  deed  at  law  by  parol  evidence ; 
but  then  these  facts  are  collateral  to  the  import  of  the  instru- 
ment, they  are  dehors  to  the  agreement ;  they  do  not  vary  or 
alter  it ;  yet,  admitting  the  truth  of  the  agreement,  they  tend 
to  show  that  it  ought  not  to  affect  the  party.  These  are  two 
mstances  at  law ;  there  are  many  more  in  equity^  on  fraud  and 

»  6  Ves.  3S8. 
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circumvention  and  many  other  grounds,  and  you  must  neces- 
sarily admit  parol  Evidence  on  all  such  grounds,  which  are 
clearly  collateral  to  the  agreement  itself.  Now  to  apply  this 
to  the  present  case:  what  is  the  true  agreement?  The  de- 
fendants say,  that  it  is  only  an  agreement  for  the  security  of 
money.  This  is  not  collateral  to,  but  a  part  of  the  agreement 
itself.  It  might  have  been  received  if  you  had  attempted  by 
it  only  to  raise  a  trust;  but  here  the  written  agreement  mani- 
festly imports  one  thing,  and  you  would  by  parol  evidence 
show  that  it  imports  no  such  thing."^ 

But  the  doctrine  of  equity  on  this  subject  when  fully  stated 
does  not  seem  open  to  the  reproach  cast  upon  it.  If  a  plain- 
tiff in  a  suit  for  a  specific  performance  gives  evidence  to 
rectify  the  written  agreement,  and  seeks  to  enforce  the  con- 
tract as  varied  by  the  parol  evidence^  the  Court  will  not  decree 
specific  performance  if  the  defendant  merely  deny  the  result 
of  the  evidence  in  his  answer.  This  is  proved  by  many  cases 
and  dicta,  ^  and  it  shows  that  equity  does  not  contravene  the 
statute  of  firauds  by  charging  a  person  upon  an  agreement 
not  in  writing  nor  admitted.  A  party  resisting  a  specific  per- 
formance is  allowed  to  produce  parol  evidence,  to  show  that 
the  written  agreement  does  not  correctly  express,  or  does  not 
contain  the  whole  of  the  contract  as  it  was  understood  by  both 
parties  at  the  time.^  If  the  evidence  of  the  defendant  merely 
proves  that  he  misunderstood  the  words  written,  and  does  not 
show  that  the  plaintiff  was  aware  he  misunderstood  them, 
the  evidence,  though  admitted,  would,  generally  speaking,  be 
of  no  avail,  and  the  plaintiff  might  demand  a  specific  per- 
formance :  but  even  in  such  a  case,  as  Lord  Eldon  observed^ 
the  Court  has  a  discretion  not  to  give  the  specific  performance, 
but  to  leave  the  party  to  law.*  If  the  defendant  succeed  in 
proving  that  the  plaintiff  knew  he,  the  defendant,  acted  under 
a  mistake,  he  shows  that  the  plaintiff  has  been  guilty  of  a 
species  of  firaud ;  he  shows  that  the  plaintiff  is  endeavouring 
to  compel  him  to  do  what  he,  the  plaintiff,  knows  he  never 
in  fact  contracted  to  do. 

*  Verba  Lord  C.  B.  Eyre  in  Davis  v.  Symonds,  1  Cox,  402. 

^  See  Marqais  of  Towiiahend  v.  StaDgroom,  6  Yes.  328.  ' 

'  See  Price  v.  Dyer,  17  Ves.  356.    Garrard  v.  Grinling,  3  Swaiist.  2  44; 

*  13  Ve«.  427. 
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In  Calverley  v.  Williams,^  the  property  contracted  to  be 
sold  was  described  as  lands  in  the  possession  of  Groombridge^ 
at  the  rent  of  66/.,  and  then  a  particular  description  of  the 
lands  was  given  in  a  schedule.  Calverley,  the  purchaser, 
accepted  a  surrender  of  the  lands,  which  were  copyhold, 
according  to  the  schedule,  but  afterwards  discovered  that 
there  was  a  parcel  of  land  called  called  Cuddington  included 
in  the  demise  to  Grroombridge,  at  the  rent  of  66/.,  not  in  the 
schedule.  Calverley  sought  to  compel  a  surrender  of  Cud- 
dington, which  was  resisted  by  Williams,  the  vendor;  and 
Lord  Thurlow,  satisfied  by  parol  evidence  that  neither  party 
supposed  Cuddington  to  be  included  in  the  contract,  dismissed 
the  bill. 

We- have  already  stated  thfe  facts  of  the  case  of  the  Marquis 
of  Townshend  v.  Stangroom,  to  which  we  refer  the  reader. 
Stangroom  filed  a  bill  against  the  Marquis^  for  a  lease  of  all 
the  land  he  occupied  at  the  time  of  the  agreement.  Lord 
Eldon  stated  the  question  to  be,  "whether  if  Stangroom 
really  understood  he  was  to  have  the  whole  of  his  old  farm, 
he  shall  have  a  specific  performance,  if  the  other  party  could 
not  so  understand  it.*'^  His  Lordship  then  adverted  to  the 
words  "  more  or  less,"  and  thought  they  could  not.be  made 
use  of  to  add  the  24 o.  "It  would  be  very  singular  upon 
those  words  to  add  34 «.  which  he  (Stangroom)  knew  were 
already  demised,  as  far  as  parol  could  demise  them,  to  Garret. 
It  is  almost  impossible  that  he  could  mean  to  include  them. 
Therefore,  upon  the  head  of  the  true  meaning  of  the  agree- 
ment, I  think  the  parol  evidence  may  be  introduced ;  but, 
vrithout  determining  that,  the  evidence  is  so  complete  to 
show,  Spearing  did  not  mean  it  at  the  time  of  the  agreement^ 
and  that  Stangroom  must  have  known  that  he  could  not  mean 
it,  that  he  is  therefore  to  be  left  to  law" 

In  this  suit,  Stangroom  v.  Townshend,  Lord  Eldon  thought 
that  the  parol  evidence  might  be  introduced  to  explain  the 
latent  ambiguity  in  the  agreement,  and  to  get  at  its  "  true 
meaning."  But,  without  determining  that,  his  Lordship  ad- 
mitted the  evidence  on  the  part  of  the  Marquis  as  a  defence 
against  the  specific  performance  sought  by  Stangroom,  and 

^  i  Ves.  juD.  209.  '  Stangroom  ▼•  Marquis  of  Townshend,  6  Ves.  328. 
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held>  that  as  it  proved  that  the  agent  of  the  Marquis  signed 
the  agreement  under  a  misunderstanding,  which  mistake  Stan- 
groom  must  have  been  aware  of,  that  therefore  he>  Stangroom, 
should  not  be  allowed  to  benefit  by  such  mistake* 

In  the  two  last  cited  cases,  Calverley  v.  Williams,  and  Stan* 
groom  V.  Marquis  of  Townshend,  the  parol  evidence  seems  to 
us  to  have  been  clearly  admissible,  on  the  ground  that  there 
was  in  the  vrritten  agreements  a  latent  ambiguity;  but  they 
show  strongly  when  and  why  courts  of  equity  admit  a  party  to 
defend  himself,  by  producing  parol  evidence,  though  it  may  in 
fact  vary  and  alter  the  terms  of  a  written  contract. 

In  Clarke  v.  Grant,^  Sir  Wm,  Grant,  M.  R.  stated,  "  The 
main  ground  of  the  defence  here  made  is  a  parol  agreement 
said  to  have  been  entered  into  at  the  same  time  with  the  writ- 
ten agreement,  and  made  previously  to  its  being  signed.  On 
this  two  questions  arise.  First,  as  to  the  competency  of  the 
evidence;  and,  secondly,  as  to  its  sufficiency.  I  am  of 
opinion,  that  it  is  competent  for  the  defendant  to  offer  this  evi- 
dence* The  agreement  was,  that  the  defendant  was  to  have 
a  lease  for  sixty  years  of  an  acre  of  ground  called  Bloody 
Wort,  which  includes  a  wharf,  and  to  which  was  to  be  super* 
added  half  an  acre,  part  of  a  close  then  held  by  a  Mrs.  Jack* 
son,  and  which  half  an  acre  is  defined  in  the  written  memo- 
randum of  agreement.  It  is  stated  by  the  defendant,  that 
before  he  signed  the  written  agreement,  he  stipulated  that  he 
should  be  at  liberty  to  propose  alterations  as  to  the  precise 
«pot  to  be  taken  from  Mrs.  Jackson's  close,  to  be  added  to  the 
Bloody  Wort ;  and  that  this  was  expressly  assented  to  by  the 
vendor.  If  the  evidence  be  admissible,  it  appears^  that  this 
.written  agreement  was  only  signed  in  consequence  of  the  pro^ 
mise  of  the  vendor  to  consent  to  such  alterations  with  regard 
to  the  spot  as  would  be  for  the  convenience  of  the  defendant: 
so  that  but  for  this  promise  jhere  would  probably  never  have 
been  any  agreement  at  all.  It  would  then  be  against  equity, 
and  a  firaud  on  the  defendant,  to  insist  upon  Jiis  performance 
of  an  agreement  which  he  only  signed  on  the  faith  of  an 
alteration  being  made  in  one  of  its  terms.    It  has  been  ruled^ 


*  14  Ve3, 519.     See  Ramsbottom  v.  GosdcD;  1  Ves.  &  B.  165  S.F.     Pavis  ▼. 
Sjmbnds,  1  Cox,  402,  S.  P. 
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that  it  is  not  open  to  a  plaintiff  to  supply  or  correct  a  term  of 
a  written  agreement  by  parol ;  but  it  has  never  been  deter- 
mined that  a  defendant  cannot  set  up  a  parol  engagement,  in 
opposition  to  a  party  who,  having  entered  into  it,  seeks  to  have 
a  written  agreement  specifically  performed,  independently  of 
it.  The  statute  of  frauds  has  not  altered  the  situation  of  a 
defendant,  against  whom  a  specific  performance  is  prayed." 

In  this  case  the  parol  evidence  expressly  contradicted  the 
written  agreement,  which  exactly  defined  the  situation  of  the 
land  to  be  added ;  whereas  the  evidence  proved  that  it  was 
the  understanding  of  both  parties  that  the  defendant  should  be 
at  liberty  to  take  it  where  he  pleased.  It  is,  indeed,  clearly 
established,  that  a  defendant  in  a  suit  for  specific  performance 
may  avail  himself  of  any  parol  evidence  which  goes  to  prove 
that  he,  with  the  knowledge  of  the  plaintiff,  had,  at  the  time 
of  signing  the  agreement,  a  different  understanding  respecting 
the  contract  than  the  written  terms  import.  But  Sir  Edward 
Sugden,  citing  the  case  of  Omerod^  v.  Hardman,  decided  by 
Mr.  Justice  Chambre  and  Mr.  Baron  Graham,  states,  "  if 
parties  enter  into  an  agreement,  which  is  correctly  reduced 
into  writing,  and  at  the  same  time  add  a  term  by  parol,  equity 
cannot  look  out  of  the  agreement,  although  the  person  insists 
ing  upon  the  parol  agreement  is  a  defendant,  and  sets  it  up  as 
a  bar  to  the  aid  of  the  Court  in  favour  of  the  plaintiff." ' 
This  dictum  involves  what  is  almost  a  contradiction  in  tenns> 
for  how  can  an  agreement  be  said  to  be  "  correctly  reduced 
into  writing,"  which,  at  the  tim6  it  is  signed,  contains  not  all 
the  terms  agreed  upon  ?  And  where,  it  may  be  asked,  is  the 
equity  to  allow  a  plaintiff  the  benefit  of  an  extraordinary 
remedy,  when  he  knows  that  he  is  seeking  to  enforce  what 
the  defendant  never  contracted  to  perform  alone?  But  this 
wa£(  not  the  main  point  in  Omerod  v.  Hardman ;  and  it  is 
clear  that  the  opinion  of  Mr.  Justice  Chambre,  a  Judge  truly 
learned,  but  not  conversant  with  the  doctrines  of  equity,^  is 
directly  contrary  to  the  decision  of  Sir  Wm.  Gbant  in  Clarke 
V.  Ghrant :  ^  and  it  is,  indeed,  contradicted  by  a  case  cited  by 
Sir  Edward  himself,  in  the  preceding  page.  A  suit  was  insti* 
tuted  to  enforce  the  specific  performance  of  an  agreement  to 

1  5  Ves,  72«,  *  V.  &  P.  127.  »  14  Vea,  519, 
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accept  a  lease.  The  defendant  set  up  a  parol  agreement,  by 
which  he  was  to  have  liberty  to  grub  bushes,  and  the  bill  was. 
dismissed.^  So,  too,  in  a  case  where  a  plaintiff  sought  the 
specific  performance  of  a  written  agreement  to  grant  a^  lease, 
the  defendant  resisted,  because  the  agreement  did  not  contain, 
a  covenant,  which  was  one  of  the  terms  of  the  contract,  and 
the  bill  was  dismissed.^  Sir  Thomas  Plumer,  M.  R.  observed, 
"  On  reading  the  pleadings  and  the  evidence,  I  am  of  opinion, 
that  the  plaintiff  has  not  established  a  case  for  tlie  specific 
performance  which  he  prays.  It  is  incumbent  on  the  plaintiff, 
in  such  a  suit,  to  satisfy  the  Court  that  he  is  entitled  to  spe- 
cific performance  of  the  very  agreement  stated  in  the  bill;, 
insisting  on  a  written  contract,  the  question  must  be,  is  that 
written  contract  conformable  to  the  actual  contract?  It  is 
certainly  competent  to  the  defendant  to  show,  that  by  fraud  or 
mistake,  or  otherwise,  the  written  contract  and  the  actual 
contract  difler ;  and  it  is  established  by  the  evidence  on  the 
part  of  the  plaintiff  that  such  is  the  fact  of  the  case." 

In  Clowes  v.  Higginson^,  which  arose  out  of  a  sale  by 
auction,  the  particular  was  ambiguous  (a  patent  ambiguity) 
whether  the  purchaser  should  pay  for  the  timber  in  addition 
or  not.  The  purchaser  filed  a  bill  to  enforce  a  specific  per- 
formance, insisting  on  the  construction  of  the  articles  which 
included  the  timber  in  the  sum  bid.  The  vendor  resisted 
this,  and  stated  that  the  auctioneer  at  the  sale,  in  answer  to  a 
question  whether  the  timber  was  to  be  taken  at  a  valuation, 
declared  publicly,  that  the  timber  was  to  be  valued  separately 
and  taken  by  the  purchaser  at  such  valuation.  This  was 
proved  by  the  evidence  of  the  auctioneer  and  his  clerk; 
opposed  by  that  of  the  agents  of  the  plaintiff,  that  they  did 
not  recollect  any  such  conversation.*  Sir  Thomas  Plumer, 
V.  C.  decided  that  parol  evidence  of  the  auctioneer's  declara*- 
tion  was  not  admissible  on  behalf  of  the  defendant,  the  vendor^ 
Sir  Edward  Sugden  observes  on  this  decision, — "  it  was  not, 
however,  necessary  to  decide  the  point;  and  it  may,  perhaps^ 
deserve  re-consideration  whether  the  evidence  might  not  be 
deemed  admissible  in  equity  as  a  defence,  simply  on.  the 
ground  that  the  plaintiff,  who  ought  to  come  into  equity  with 

>  Hosier  v.  Read,  9  Mod.  86.    ^  Garrard  v.  Grioling,  2  Swanst.  244. 
^  1  Vt6.  &  B.  524.  *  See  statement,  15  Ves.  518. 
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clean  hands^  sought  to  commit  a  fraud  in  evading  to  pay  for 
the  timber^  although  the  auctioneer  declared  that  it  was  to  be 
paid  for."^  It  seems  to  us  clear  that  the  evidence  was  ad- 
missible, for  the  object  of  it  was  to  show  that  the  defendant, 
at  the  time  of  the  contract,  understood  that  the  timber  was  hot 
included  in  the  sum  bid,  and  that  the  plaintiff  knew  that  such 
was  his  understanding;  this  evidence  therefore  went  to  show 
what  was  the  real  contract  between  the  parties,  to  ascertain 
which  we  have  seen  equity  always  allows  a  defendant  to  resort 
to  parol  proof»2 

It  should  be  observed  that  a  party  cannot  resist  a  specific 
performance  because  the  plaintiff  revises  to  admit  and  perform 
certain  variations  from  the  written  instrument  agreed  to  ver- 
bally and  without  any  consideration  subsequently  to  the 
signing  of  the  contract.^  For  him  the  writing  is  assumed  to 
contain  a  complete  and  correct  statement  of  the  contract  be- 
tween the  parties  at  the  time  of  the  signing;  and  the  signature 
of  the  defendant  was  not  induced  by  any  understanding  on  his 
part,  or  any  representation  on  the  part  of  the  plaintiff  contrary 
to  their  written  words;  nor  could  it  avail  the  defendant  to 
show  that  the  plaintiff  had  refused  to  perform  a  subsequent 
parol  promise  given  without  any  consideration. 

But  suppose  that  parties  enter  into  a  valid  agreement  in 
writing,  and  that  they  afterwards,  with  relation  to  the  same 
subject  matter,  make  a  parol  agreement  which  alters  or  varies 
or  extends  the  written  agreement,  if  either  party  gives  any 
consideration  for  the  parol  alteration,  a  specific  performance 
of  the  written  agreement  alone  could  not  be  enforced  against 
him ;  for  it  would  be  fraud  on  the  part  of  the  plaintiff  to 
attempt  thus  to  deprive  the  defendant  of  the  benefit  of  the 
parol  alteration,  for  which,  on  the  supposition  he,  the  de- 
fendant, had  already  paid,  and  to  compel  him  to  file  a  bill  for 
the  specific-  performance  of  the  parol  agreement  on  the  ground 
of  part  performance. 

Parties  entered  into  a  written  agreement  for  the  lease  of  a 
house  which  was  to  be  repaired  by  the  landlord;  it  was  soon 
discovered  that  the  house  was  hot  worth  repairing,  and  it  was 
agreed  by  parol  that  the  house  should  be  taken  down  and 

»  V.  fie  P.  125.  •  See  Winch  ▼.  Winchester,  t  Ves.  &  B.  STS. 

9  Price  T,  Djer,  17  Ves.  S5«. 
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rebuilt  by  the  landlord,  and  that  the  rent  named  in  the 
written  agreement,  32/.,  should  be  increased  to  40^.  When 
the  house  was  finished  the  tenant  filed  a  bill  for  a  specific 
performance  of  the  written  agreement  alone,  but  it  was  dis- 
missed by  Sir  John  Strange,  M.  R.  who  allowed  parol  evidence 
to  be  read  with  respect  to  the  rebuilding  instead  of  the  re* 
pairing  of  the  house  and  the  increase  of  rent.^  Perhaps  the 
simple  answer  to  the  plaintiff's  case  would  have  been :  the 
subject  matter  of  the  written  agreement  no  longer  existls;  it 
was  destroyed  with  your  own  consent;  the  defendant  con- 
tracted to  let  you  a  repaired  house,  yoa  cannot  contend  that 
it  is  a  contract  to  let  you  a  new  house. 

We  come  now  to  the  question  whether  a  defendant  can 
resist  a  specific  performance  on  the  ground  that  the  plaintiff 
has  by  parol  waived  or  abandoned  the  previous  written  agree- 
ment. On  this  point  we  beg  to  refer  our  readers  to  an  article 
in  our  fiflli  volume,  p.  375,  and  we  shall  here  merely  make 
a  few  extracts  firom  the  leading  cases  to  render  our  present 
disquisition  complete. 

Mohun  contracted  in  writing  to  sell  an  estate  to  Backhouse; 
'  subsequently  one  Crosby  applied  to  Mohun  to  purchase  the 
same  estate,  and  Backhouse  was  sent  for,  who  said  he  would 
not  go  to  law,  but  would  write  to  Mohun  on  the  subject;  a 
letter  was  sent  by  him,  but  it  was  not  produced  nor  read  in 
evidence.  Backhouse  filed  a  bill  for  a  specific  performance, 
which  was  resisted  on  the  ground  that  the  plaintiff  had 
waived  his  contract.^  Lord  Hardwicke,  C*  "  The  defence 
insisted  on  is  of  a  tender  nature,  and  to  be  received  by  a 
Court  of  Equity  with  great  caution;  for  even  the  agreement 
to  depart  firom  a  former  agreement,  is  as  much  an  agreement 
concerning  lands  as  the  first;  and  therefore  taking  it  originally 
and  abstracted  from  circumstances,  ought  as  much  to  be  in 
writing,  and  is  equally  within  the  Statute  of  Frauds;  but  not- 
withstanding that,  if  it  clearly  appears  that  a  plaintiff  in  a 
Court  of  Equity  insisting  on  such  an  agreement  contained  in 
letters,  has,  by  acts  done,  waived  it,  and  thereby  drawn  in 
another  to  purchase  and  complete  his  purchase,  in  such  case 

'  Legal  y.  Miller,  2  Ves.  sen.  299. 

*  3  Swaobt  434,  note.    Sockhouse  ▼•  MohuD,  Crosby  and  Others;  10  Oe««  tt 
S.  C.  2  £q.  Cas.  Abr.  32. 
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it  would  be  a  good  defence  to  be  insisted  on  by  the  second  pur- 
chaser, showing  that  he  proceeded  bon&  fide,  and  consequently 
would  rebut  any  equity  of  the  first  purchaser."  His  Lordship 
then  adverted  to  the  evidence  and  thought  it  not  sufiicient. 
Considering  the  occasion  on  which  the  parol  evidence  was 
ofieredy  the  reference  to  the  Statute  of  Frauds  seems  not  quite 
correct;  but  his  Lordship  stated  the  true  ground  on  which 
such  evidence  might  in  such  a  case  be  received^  ^'  to  rebut  an 
equity.*^ 

In  Davis  V.  Symonds/  Chief  Baron  Eyre  said,  **  there  is 
another  point  made  oh  the  part  of  the  defendants;  they  say 
that  though  the  agi^ement  did  take  place,  yet  that  it  was 
afterwards  waived,  and  that  such  waiver  may  be  by  parol ;  and 
it  certainly  may  be  so:  the  waiver  is  in  its  own  ilature  sub*- 
sequent  to,  and  necessarily  collateral  to,  the  agreement,  and 
therefore  can  never  bear  any  relation  to  the  rule  of  evidence 
above  stated.  [The  rule  that  a  written  contract  cannot  be 
varied  by  a  contemporaneous  parol  agreement.]  There  might, 
indeed,  have  been  another  rule,  that  a  written  instrument 
shall  not  be  waived  by  parol,  but,  in  fact,  Courts  of  Equity  do 
not  consider  themselves  as  bound  by  any  such  rule,  and  it  i6 
how  clear  that  a  written  agreement  may  be  waived  so."  His 
Lordship,  however,  did  not  think  the  evidence  amounted  to 
such  a  waiver. 

Sir  William  Grant,  M.  R.  in  Price  v.  Dyer,*  observed, 
*'  It  is  said  that  the  agreement  was  waived;  and  that  a  written 
agreement  may  be  so  far  waived  by  parol  that  the  Court  will 
refiise  the  interposition  of  its  equitable  jurisdiction  to  enforce 
it.  Not  conceiving  that  there  was  in  this  case  any  waiver 
within  the  meaning  of  the  dicta  or  decisions  upon  this  subject, 
it  is  not  necessary  for  m6  to  give  a  precise  opinion  upon  the 
point,  but  as  at  present  advised,  I  incline  to  think  that  upon 
the  doctrine  of  this  Court  such  would  be  the  eflect  of  a  parol 
waiver  clearly  and -satisfactorily  proved;  but  here  was  no  such 

*  1  Cox,  402. 

•  17  Vcft.  $6$.  In  Colei  ▼.  Trecoth{ck>  9  Vcs.  950,  Lord  Eldon  obienred,  that 
an  agreement  in  writing  may  clearly  be  diisolved  by  parol.  What  Lord  Thurlow 
•aid  in  Jordan  t.  Sawkins,  1  Vek.  jun*  404,  was  merely  that  a  perion  wba  had  con- 
tracted in  writing  for  a  lease,  may,  where  he  seeks  a  specific  performance,  wa^Yeor 
give  up  part  of  the  terms  mentioned  la  the  agreement. 
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waiver.  The  waiver  spoken  of  in  the  cases  is  an  entire  aban- 
donment and  dissolution  of  the  contract;  restoring  the  parties 
to  their  former  situation. 

"  Sir  Edward  Sugden  writes  "  whether  an  absolute  parol 
discharge  of  a  written  agreement  not  followed  by  any  other 
agreement  upon  which  the  parties  have  acted,  can  be  set  up  even 
as  a  defence  in  equity  seems  questionable.^ "  Lord  Lyndhurst, 
M.  R.  in  a  late  case  declared  his  opinion  that  it  may ;  and 
whether  the  waived  agreement  is  followed  by  another  contract 
or  not  seems  immaterial  with  respect  to  the  question,  is  the 
plaintiff  acting  honourably  and  in  good  faith?  "  On  the  part 
of  the  defendant,  it  was  contended  that  the  agreement  of  the 
5th  March  was  altogether  abandoned ;  and  it  was  said,  and 
authorities  were  cited  to  show,  that  parol  waiver  and  aban- 
donment might  be  set  up  as  a  defence  to  a  bill  for  specific 
performance.  Unquestionably,  waiver,  even  by  parol,  would 
be  a  sufficient  answer  to  the  plaintiff's  claim.  But  it  has  been 
laid  down  in  all  the  cases,  that  such  a  defence  must  be  estab- 
lished with  the  greatest  clearness  and  precision;  and  the 
circumstances  of  waiver  and  abandonment  must  amount  to  a 
total  dissolution  of  the  contract,  placing  the  parties  in  the 
same  situation  in  which  they  stood  before  the  agreement 
was  entered  into."  ^ 

The  results  of  our  inquiry  may  be  summed  up  in  a  few 
words.  1.  Parol  evidence  is  not  admissible  on  behalf  of  a 
plaintiff  in  a  suit  for  a  specific  performance  to  show  that  the 
written  agreement  does  not  contain  the  real  contract  between 
the  parties ;  the  court  can  only  decree  the  execution  of  an 
agreement  which  is  in  writing  and  signed  by  the  party 
charged ;  it  cannot  add  to,  restrict,  or  alter  the  written  terms. 

2.  Parol  evidence  is  admissible  on  behalf  of  a  plaintiff  to 
explain  a  latent  ambiguity  in  the  written  agreement,  but 
such  evidence  will  not  avail,  unless  it  be  most  cogent  and 
convincing,  or,  if  it  details  the  acts  and  declarations  of  the  party 
charged  and  he  denies  it  on  oath. 

» 

*  Sir  Edward  observes  (V,  &  P.  1S3)  "  An  agreement  in  writing  concerning 
land,  may  be  discharged,  although  it  cannot  be  varied  by  parol."  This  is  not  very 
accurately  expressed.  A  parol  discharge  may  be  used  as  a  defence  in  a  snit  for 
a  specific  performance,  bat  so  may  a  parol  variation  also. 

'  Verba  Lord  Lyndhaatia  BfibiiwoB  v.Pi^,  S  Boss.  119,  A.  D.  18126. 
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3.  Parol  evidence  is  admissible  on  behalf  of  a  defendant  in  a 
suit  for  a  specific  performance^  to  show  fraud,  concealment,  or 
any  species  of  unfair  dealing  or  dishonourable  conduct  on  the 
part  of  the  plaintiff  during  the  contract,  or,  in  fact,  any  matter 
or  circumstance  dehors  the  contract  and  prior  to  the  signing  of 
the  written  agreement,  by  reason  of  which  either  the  plaintiff 
does  not  deserve,  or  it  would  be  a  hardship  on  the  defendant 
to  afford,  the  interference  of  the  Court. 

4.  Parol  evidence  is  admissible  on  behalf  of  a  defendant  to 
show  that  the  written  agreement  does  not  contain  the  whole 
or  does  not  correctly  express  the  real  contract  between  the 
parties. 

5.  Parol  evidence  is  admissible  on  behalf  of  a  defendant  to 
show,  that,  subsequently  to  the  signingof  the  written  agreement^ 
a  verbal  contract  affecting  or  relating  to  the  same  subject  was 
entered  into,  which  had  been  in  part  performed  or  acted  upon. 

6.  Parol  evidence  is  admissible  on  behalf  of  a  defendant  to 
show,  that,  since  the  signing  of  the  written  agreement,  it  has 
been  waived  or  abandoned  by  the  plaintiff. 

W. 

ART  III.— LIVES  OF  LORD  CHANCELLOR  ELLESMERE  AND 

SIR  J.  E.  WILMOT. 


A  Compilation  of  various  Authentic  Evidences  and  Histo^ 
rical  Authorities^  tending  to  illustrate  the  Life  and  Cha- 
racter  of  Thomas  Egerton,  Lord  Ellesmere,  Viscount 
BracJcleyy  Lord  High  Chancellor  of  England^  j>e. 
and  the  Nature  of  the  Times  in  which  he  was  Lord 
Keeper,  and  Lord  High  Chancellor ;  by  Francis  Henry 
Egerton,8cc.  Large  Folio.  Paris,  1812.   Privately  printed. 

Memoirs  of  the  Life  of  the  Right  Honourable  Sir  John 
Eardley  Wilmot,  Knt.  late  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas,  and  one  of  His  Majesty's  Most 
Honourable  Privy  Council;  with  some  Original  Letters. 
By  John  Wilmot,  Esq.  Second  edition  with  additions.  8vo. 
London,  1811. 

The  works  of  which  we  here  propose  to  give  some  account 
treat  of  two  very  different  periods  of  legal  history ;  the  subject 
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of  the  first  having  flourished  under  Elizabeth  and  Jamea^  and 
of  the  last  during  the  Reigns  of  the  Second  and  Third  Georges. 
If  it  be  necessary,  therefore,  to  seek  for  some  point  of 
coincidence,  in  order  to  justify  this  juxtaposition  of  them,  we 
have  only  to  remark  that  both  are  specimens  of  legal 
biography,  and  both,  as  respects  the  date  of  their  publication,* 
nearly  contemporary.  We  may  add  that  both  are  written  by 
relatives  of  the  parties ;  and  though  this  &ct  certainly  cannot 
be  supposed  to  establish  any  identity  or  even  similarity  in  the 
manner  and  style  of  the  works,  especially  as  the  biographer 
in  one  case  is  the  son^  and  in  the  other  a  nrnch  nsore  remote 
descendant,  still  it  has  given  both  authors  a  greater  command 
of  materials,  and  has  doubtless  caused  them  to  set  about  their 
respective  tasks  with  more  earnestness  of  purpose  than  they 
might  have,  brought  to  it,  had  the  fact  been  otherwise. 

That  this  has  been  the  case  with  regard  to  the  Honourable 
and  Reverend  Francis  Egerton  (who,  we  understand,  is  Or  was 
a  prebendary  of  Durham,  and  Rector  of  Whitchurch  in 
Shropshire)  will,  we  think,  sufficiently  appear  by  a  history  of 
the  attempts  he  has  made  to  bring  his  work  nearer  towards 
perfection.  The  substance  of  it,  or  as  it  may  be  termed  the 
first  edition,  was  inserted  in  the  fifth  volume  of  the  New 
Biographia  Britannica,  edited  by  Dr.  Kippis.  Jn  the  second 
and  augmented  edition  of  the  succeeding  volumes,  edited  by 
D,r.  Gregory,  we  find  the  following  notice*  "  The  life  of  the 
Lord  Chancellor  Egerton  was  given  in  our  fifth  volume ;  but 
90  little  to  the  satisfaction  of  the  gentleman  who  favoured  us 
with  it,  that,  at  his  solicitation,  we  have  consented  to  an 
amended  copy  of  that  article,  or  more  properly  speaking,  of 
an  entire  new  life  of  that  great  man.  For  whatever  awk- 
Wai'dness  our  readers  may  find  in  this  circumstance,  we  must 
rest  our  apology  on  the  importance  of  the  information  which 
the  author  has  been  at  the  pains  of  collecting  upon  this 
occasion."  Circumstances  however  occurred,  the  author  tells 
us,  to  delay  the  publication,  and  the  amended  copy  eventually 
assumed  its  present  form   of   a  tall  though   slender  folio. 


*  The  first  edition  of  Sir  T.Wilmot's  Life  was  published  in  the  same  volume  with 
a  Collection  of  his  opinions  and  judgments,  4to.  1802. 
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luxuriant  in  all  the  splendour  of  the  elder  Didot's  types,  and 
confined  to  the  perusal  of  a  select  few  by  being  printed  for 
private  circulation.  Now  all  this  preparation,  and  care,  and 
expense,  one  would  hardly  expect  to  be  bestowed,  except  on  a 
work  that  would  be  likely  to  make  the  bestower  some  return 
in  point  of  literary  reputation ;  which,  however,  we  much  fear 
the  folio  before  us  has  very  little  chance  of  doing.  In  the 
first  place,  the  plan  of  the  book  is  in  our  judgment  an 
exceedingly  bad  one,  it  being  executed,  as  the  original 
Biographia  Britannica  professes  to  be,  "  After  the  manner  of 
Bayle,"  (alas  !  with  how  little  of  his  spirit!)  that  is,  formed  of 
a  meagre  streamlet  of  text,  swamped  and  flooded  over,  and 
almost  covered  quite  out  of  sight,  by  hugh  muddy  torrents 
of  notes,  pouring  under  and  over  and  across,  and  with  and 
against  the  current,  and  in  short  in  every  possible  direction. 
If  these  notes  had  any  real  connexion  with  the  matter  in 
hand,  there  might  be  some  execuse  for  multiplying  them  after 
such  a  fashion ;  but  when  we  find  page  after  page  filled  with 
letters  in  French  fi*om  Queen  Elizabeth  to  Henry  the  IV., 
despatches  to  and  firom  French  and  Dutch  Ambassadors, 
ofiicial  instructions  and  reports  about  wars  and  treaties, 
chiefly  in  French,  and  indeed  about  every  thing  what  Lord 
Ellesmere  had  or  could  have  any  concern  with ;  all  we  can 
conclude  is,  that  the  Honourable  and  Reverend  Francis  Henry 
Egerton  has  a  fancy  for  transcribing  and  for  seeing  his 
^anscriptions  te-produced  in  print  after  Didot's  best  fashion. 
This  fancy  he  has  no  doubt  a  very  good  right  to  indulge ;  the 
rather  that  we  suspect  he  has  had  to  pay  roundly  for  the 
indulgence.  We  quartel  with  no  man's  hobby,  and  our 
author  may  ride  his  as  far  and  as  fast  as  he  likes;  only 
we  must  be  allowed  to  excuse  ourselves  fi-om  getting  up 
behind  him. 

In  respect  of  style,  Mr.  Egerton  evidently  makes  no  pre- 
tensions; and  indeed  he  has  so  disclaimed  all  intention  of 
resting  his  fame  upon  his  text,  that  he  has  seldom  scrupled  to 
borrow  almost  the  very  words  of  the  short  Memoir  (we  know 
not  by  what  author)  inserted  in  the  original  Biographia 
Britannica,  which  was  published  in  1750.  We  will  give  a 
specimen  of  this  in  parallel  columns^  taken  from  the  opening 
ef  the  work : 
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*'  He  was  born  in  Cheshire  in 
the  year  1540.  In  1556,  he  was 
admitted  a  commoner  of  Brazen- 
nose  College  in  Oxford,  where  he 
continued  about  three  years ;  and 
having  laid  a  good  foundation  of 
classical  and  logical  learning,  he 
removed  from  thence  to  Lincoln's 
Inn,  and  applied  himself  with  such 
success  to  the  study  of  the  law, 
that  he  soon  became  a  noted  and 
eminent  counsellor.  The  superior 
abilities  he  displayed  in  the  line  of 
his  profession,  and  his  distin- 
guished eminence  at  the  bar,  did 
not  escape  the  notice  of  Queen 
£lizabeth,whose  discerning  judjg- 
ment  selected  the  ablest  men  in 
every  department  of  government 
to  be  the  instrument  of  her  happy 
and  auspicious  reign.  On  the  28th 
of  June,  1581,  she  appointed  him 
her  Solicitor-General ;  and  the 
year  after,  he  was  chosen  Lent 
Reader  of  the  society  of  Lin- 
coln's Inn,  an  office  which  was 
conferred  on  none  but  persons 
distinguished  for  superior  learning 
and  abilities.  He  was  also  made 
one  of  the  governors  of  that 
society,  and  continued  so  for 
twelve  years  successively.  His 
conduct  and  proficiency  in  the 
law  occasioned  his  being  pro- 
moted, on  the  2d  of  June, 
1592,  to  the  office  of  Attorney- 
General;  and  he  was  knighted 
soon  after,  &c," — Egerton, 


We  have  no  intention  of  going  at  length  into  the  details 
of  Lord  Chancellor  Ellesmere's  Life.  How  he  attained  to 
this  dignity,  and  how  he  became  it,  may  be  seen  in  the 
Biographia  Britannica,  or  may  be  gathered  more  fu\]y  fron^ 


**  He  was  born  in  Cheshire, 
about  the  year  1540,  and  ad- 
mitted commoner  of  Brazen-nose 
College  in  Oxford,  about  1556, 
in  the  seventeenth  year  of  his  age. 
Having  continued  there  three 
years,  and  laid  a  good  foundation 
of  learning,  he  removed  to  Lin- 
coln's Inn,  and  applied  himself 
with  such  success  to  the  study  of 
the  law,  that  he  became  a  noted 
counsellor.  Being  taken  notice 
of  by  that  good  judge  of  merit, 
Queen  Elizabeth,  she  constituted 
him,  on  the  28th  of  June,  1581, 
her  Solicitor-General.  The  year 
following  he  was  elected  Lent- 
Reader  of  Lincoln's  Inn,  a  place 
conferred  on  none  but  persons  of 
great  learning.  He  became  also 
one  of  the  governors  of  that 
society,  and  continued  so  for 
twelve  years  successively.  On  the 
2d  of  June,  1592,  he  was  made 
Attorney-General,  and  knighted 
soon  after,  &c." — Biog,  Brit. 
1750. 
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the  numerous  authotities  that  are  there  quoted.  Of  his  last 
illness  and  death  we  have  already,  in  a  former  volume  of  this 
Magazine,  extracted  an  account  by  his  contemporary  Bishop 
Hacket,  who  has  more  than  once  made  honourable  mention' of 
him  in  the  course  of  the  same  work,  the  life  of  Archbishop 
Williams.  All  we  we  shall  here  add,  is  a  sample  of  the 
judgment  delivered  upon  his  character  by  Racket's  rival 
in  quaintness  and  oddity,  honest  Thomas  Fuller,  the  author 
of  the  Worthies  of  England,  after  which  we  shall  endeavour 
to  find  one  or  two  readable  passages  to  extract  from  Mr. 
Egerton's  book,  and  so  take  our  leave  of  it. 

"  Olaus  Magnus,"  quoth  Fuller,  "  reporteth  that  the 
Emperour  of  Muscovia,  at  the  audience  of  embassadours, 
sendeth  for  the  gravest  and  seemliest  men  in  Musco  and  the 
vicinage,  whom  he  apparelleth  in  rich  vests;  and,  placing 
them  in  his  presence,  pretendeth  to  forraigners,  that  these 
are  of  his  privy  council,  who  cannot  but  be  much  affected  with 
so  many  reverend  aspects.  But  surely  all  Christendome 
afforded  not  a  person  which  carried  more  gravity  in  his 
countenance  and  behaviour  than  Sir  Thomas  Egerton;  inso- 
much that  many  have  gone  to  the  Chancery  on  purpose  only 
to  see  his  venerable  garb  {kctppy  they  who  had  no  other 
business!)  and  were  highly  pleased  at  so  acceptable  a  spectacle. 
Yet  was  his  outward  case  nothing  in  comparison  with  his 
inward  abilities,  quick  wit,  solid  judgment,  ready  utterance. 
I  confess  Master  Camden  saith  he  entered  his  ofEce  magna 
expectatione  et  integritatis  opiriione,  with  a  great  e;cpectation 
and  opinion  of  integrity.  But  no  doubt  had  he  revised  his 
work  in  a  second  edition,  he  would  have  afforded  him  a  full- 
faced  commendation,  when  this  Lord  had  turned  his  expecta- 
tion into  performance."  . 

Our  first  specimen  shall  be  an  anecdote  which  .we  have 
heard  related  of  Noy,  and  we  know  not  whom  besides,  but 
which  Mr.  Egerton  puts  down  to  the  account  of  his  ancestor, 
on  the  faith,  as  he  tells  us,  of  a  current  tradition.  As  we 
suspect  the  tradition  has  not  furnished  the  particulars  very 
minutely,  we  think  it  would  have  been  better  to  represent  the 
chief  actor  in  the  story  as  a  counsel  engaged  in  the  cause^  and 
not  as  amicus  curiae.  However,  our  readers  shall  judge  for 
themselves. 
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'^  He  happened  to  be  in  court  when  a  cause  was  trying, 
in  which  it  appeared  that  three  graziers  had  vested  a  joint 
deposit  of  a  sum  of  money  in  the  custody  of  a  woman  who 
lived  in  Smithfield,  upon  the  express  condition  that  she  was 
to  account  for  it  upon  their  coming  together  to  demand  it. 
One  of  the  graziers^  having  persuaded  her  that  he  was  com- 
missioned to  receive  the  money  by  his  two  partners,  who  werei 
in  the  neighbourhood  bargaining  for  some  oxen,  and  only 
waiting  for  the  money  to  x^onclude  the  purchase,  prevailed 
upon  her  to  entrust  him  with  it,  and  he  immediately  ab- 
sconded. The  two  other  partners  commenced  a  suit  against 
the  woman  to  recover  their  money.  The  cause  was  brought 
on,  and  nothing  now  appeared  to  remain  but  that  a  v^dict 
should  be  given  in  favour  of  the  plaintiffs,  when  Mr.  Egerton 
stepped  forward  and  begged  leave  to  speak  as  amicus  curia. 

Upon  obtaining  permission,  he  took  care  to  establish  the 
conditions  upon  which  the  defendant  was  entrusted  with  the 
money.  These  being  readily  allowed  to  be  such  as  ahove 
stated,  ^  Then,*  said  he,  '  the  defendant  is  ready  to  comply 
with  the  agreement.  It  is  only  the  plaintiffs  who  can  de- 
servedly be  charged  with  attempting  to  break  it.  Two  of 
them  have  brought  a  suit  against  this  woman,  to  oblige  her 
to  pay  them  a  sum  of  money,  which  by  the  agreement  she 
was  to  pay  to  those  two  and  to  the  remaining  partner  coming 
together  to  demand  it.  Where  is  he?  Why  does  not  he  ap- 
pear ?  Why  do  not  the  plaintiffs  bring  their  partner  along 
with  them  ?  When  they  do  this,  and  fulfil  the  agreement 
on  their  part,  she  is  ready  to  come  up  to  the  full  extent  of  it 
on  hers ;  till  then,  I  apprehend  that  she  is,  by  law,  to  remain 
in  quiet  possession.' " 

Another  anecdote,  founded  on  the  same  authority,  namely, 
tradition : 

"  There  is  extant  a  traditional  anecdote  that  Queen  Eliza- 
beth happening  to  be  in  court  while  Mr.  Egerton  was  plead- 
ing in  a  cause  against  the  crown,  her  majesty  exclaimed,  '  In 
my  troth  he  shall  never  plead  against  me  again ;'  and  caused 
him  to  be  made  of  herCounsel,  afterwards  Solicitor  General,  &c." 

In  the  month  of  August  1602,  when  Sir  Thomas  Egerton 
was  Lord  Keeper,  he  enjoyed  the  honor  of  a  visit  from 
her  Majesty  at  his  place  of  Harvile  or  Harefield.     How  the 
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f  ayal  party  was  entertained  upon  the  occasion^  there  has  been 
no  Master  Richard  Laleham  to  commemocate ;  which  is  the 
TBore  to  be  regretted^  since  the  wetness  of  the  weather  confined 
them  to  the  house  during  the  whole  of  their  stay,  and  there 
ean  be  little  doubt  diat  the  host's  ingenuity  was  severely  (we 
mach  question  whether  successfiilly)  put  ta  the  task  in  con- 
triving expedients  to  kill  the  time.  One  specimen,  however, 
of  his  gallant  devices,  being  a  farewell  compliment  delivered 
to  the  Queen  at  her  departure,  is  preserved  in  the  work  before 
us.  A  female  figure,  attired  in  deep  mourning,  and  having 
altogether  the  appearance  of  a  very  distressed  lady,  presented 
herself  before  her  majesty;  and  announcing  herself  (to  prevent 
mistakes)  as  an  impersonation  of  the  place  of  Harefield, 
recited  with  becoming  pathos  of  tones  the  following  oration. 

"  Sweete  Majestie, — Be  pleased  to  looke  upon  a  poore 
widdowe,  mourning  before  your  Grace.  I  ame  this  place, 
•which  at  your  coming  was  full  of  joye,  but  nowe,  at  your 
departure,  am  as  full  of  sorrowe;  as  I  was  then,  for  my 
comforte,  accompanyed  with  the  present  cheerfid  tyme,  but 
nowe  he  must  depart  with  yow,  and,  blessed  as  he  is,  nu^ 
ever  flye  before  you.  But,  alasse !  I  have  no  wings,  as  Tyme 
hath ;  my  heaviness  is  such  as  I  must  staye,  still  amazed  to 
•see  so  greate  happinesse  to  some,  be  lefle  me.  O  that  I 
could  remove  with  yow,  as  other  circumstances  can !  Tyme 
can  goe  with  yow ;  persons  can  goe  with  yow ;  they  can  move 
like  heaven ;  but  I,  like  dull  earthe,  as  I  am  indeed,  mu3it 
staye  unmoveable.  I  could  wishe  myselfe,  like  the  inchaittedT 
castle  of  love,  to  hould  yow  here  for  ever,  but  your  vertues 
would  dissolve  all  my  inchantments.  Then  what  remedie?  As 
it  is  against  the  nature  of  an  angell  to  be  circumscribed  in 
{dace,  so  it  is  against  the  nature  c^  place  to  have  the  motion  of 
an  angell :  I  must  staye,  forsaken  and  desolate ;  you  may  goe, 
with  ms^estie>  joye,  and  glorie*  My  onely  suite  before  you 
goe  is,  that  you  will  pardon  the  close  imprisonment  which  you 
have  sufiered  ever  since  your  comming ;  imputing  it  not  to 
me,  but  to  St.  Swithen,  whoe  of  late  hath  raised  soe  many 
stormes,  as  I  was  faine  to  provide  this  anchor  for  you  [pre- 
senting an  anchor  jewell  to  the  Queen]  when  I  understoode 
you  would  put  into  this  creeke ;  but  nowe,  since  I  perceave 
the  harbour  is  too  little  for  yow,  and  that  yow  wiU  hoiste  sailei 
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and  begon,  I  beseeche  ydw  take  this  anchor  with  yow ;  and  I 
pray  to  him  that  made  both  tyme  and  place,  that  in  all  places 
wherever  yow  shall  arrive,  you  may  anchor  as  safely  as  yow 
doe,  and  ever  shall  doe,  in  the  harts  of  my  owners." 

At  this  period  of  Chancellor  Ellesmere's  life,  the  work 
before  us  closes ;  omitting,  therefore,  what  may  be  considered 
one  of  the  most  important  incidents  in  it,  and  one  respecting 
which  the  compiler  might  have  indulged  to  the  full  his  mania 
for  collecting  copious  extracts — ^we  mean  the  dispute  con- 
cerning the  Jurisdiction  of  the  Court  of  Chancery,  wherein 
Sir  Edward  Coke  played  so  prominent  a  part.  However,  we 
cannot  in  conscience  take  upon  ourselves  to  say  that  we 
have  suffered  any  severe  disappointment  in  consequence 
of  this  abrupt  termination  of  the  labours  of  Mr.  Egerton's 
scissors. 

Mr.  Wilmot,  to  whom  we  now  turn,  has  wielded  another 
instrument,  the  pen;  and  has  handled  it  well.  The  style  of 
his  memoir  is  familiar  and  without  any  pretension,  but  for 
that  very  reason  best  fitted,  in  our  judgment,  to  the  subject ; 
and  upon  the  whole,  the  impression  produced  by  his  book  is 
rather  a  feeling  of  regret  that  it  is  so  brief,  than  of  exultation 
that  one  has  got  to  the  end  of  it.  Let  any  one  consider  with 
himself  how  seldom  he  has  felt  this  particular  sort  .of 
disappointment  on  closing  a  volume,  and  we  think  he  will 
freely  admit  that  this  avoWal  of  ours  is  of  itself  no  small 
eulogium.  Having,  therefore,  thus  freely  expressed  it,  we 
have  the  less  compunction  in  sa3dng  that  we  consider  the 
original  letters  of  Chief  Justice  Wilmot  to  be  by  far  the  most 
valuable  part  of  the  work;  and  from  these,  accordingly, 
we  shall  make  such  extracts  as  our  limits  will  admit. 
The  following  passages,  written  at  different  times  between 
the  years  1764  and  1771  to  one  of  his  sons,  who  in- 
teqded  to  make  the  law  his  profession,  we  strongly  recom- 
mend to  the  attention  of  all  those  who  entertain  a  similar 
design.  At  the  earliest  of  these  dates  Sir  John  Wilmot  was 
a  Puisne  Judge  of  the  King's  Bench,  which  appointment  he 
received  in  February,  1755.  He  was  afterwards  made  Chief 
Justice  of  the  Common  Pleas,  which  station  he  was  promoted 
to  in  August  1766,  and  resigned  on  account  of  ill  health  in 
December  1770, 
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"  Your  eldest  brother  has  chosen  to  go  to  the  East  Indies^ 
and  is  now  learning  French,  writing,  and  merchants*  accounts, 
in  order  to  qualify  himself  for  the  East  India  Company's  ser- 
.vice;  and  as  you  seem  to  give  the  law  a  preference,  an  inti- 
macy with  all  classical  knowledge,  and  more  particularly  with 
the  Greeik  and  Roman  orators,  is  an  essential  capital  point, 
and  to  be  cultivated  with  the  greatest  industry  and  applica- 
tion. Above  all  things,  attend  to  the  subject  matter  of  their 
orations,  and  to  their  modes  of  thinking  upon  and  treating 
their  subjects ;  and  beside  the  choice  and  elegance  of  their 
diction,  you  will  find  every  thing  which  can  be  said  or 
thought  of  upon  the  subject,  gathered  together  and  urged 
with  such  resistless  force,  as  must  have  amazed  and  trans- 
ported their  audience ;  but  remember,  you  are  to  speak  nei- 
ther in  Latin  nor  Greek,  and  that  language  is  the  vehicle  of 
sense ;  and  therefore,  use  yourself  to  write  and  speak  your 
own  language  correctly ;  and  I  can  advise  you  to  nothing  so 
likely  to  improve  you  in  the  most  material  qualification  for  a 
lawyer,  as  translating  Greek  and  Latin  orations  into  English. 
Your  mind  will  be  thus  impregnated  with  their  thoughts, 
spirit,  and  fire,  and  you  will  find  yourself  surprisingly  Im- 
proved every  day  in  speaking  and  writing  your  own  lan- 
guage." 

"  If  you  should  discover  in  yourself  any  sentiment  in  fa- 
vour of  a  military  life,  the  course  of  your  studies  for  that 
profession  can  be  no  where  more  successfully  carried  on  than 
where  you  are  ^  but  in  the  '  legal'  path,  it  may  admit  of  doubt, 
whether  too  much  foreign  language  may  not  prevent  that 
fluency  in  your  own,  which  contributes  very  materially  to  the 
formation  of  the  forensic  speaker  here ;  for  though  sense, 
study,  and  application  may  make  you  a  very  good  lawyer  and 
give  you  knowledge,  yet  it  never  shines  at  the  bar,  but" 
through  the  medium  and  vehicle  of  a  great  command  and 
choice  of  words  to  adorn  and  embroider  it." 

^'  Logic  is  certainly  dry  and  unentertaining,  but  stretch  all 
the  nerves  and  sinews  of  your  mind  to  attain  it ;  for  it  is  of 
infinite  use  in  setting  a  keen  edge  upon  the  understanding ; 
and  besides,  it  gives  an  eagle  eye  in  detecting  false  reasoning 

'  Then  at  a  foreign  academy. 
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and  sophistry.  I  never  knew  an  able  logician^  who  did  not 
acknowledge  and  feel  the  utility  of  it  in  forensic  practice : 
and  if  you  wish  to  figure  in  a  legal  profession,  you  must 
travel  through  many  dry,  unpleasing  countries,  where  nothing 
can  support  you  in  the  journey  but  catching  a  glimpse,  now 
and  then,  of  the  terrestrial  paradise  which  is  at  the  end  of  it; 
by  which  t^restrial  paradise,  I  .mean  a  state  of  independence, 
and  a  capacity  of  living  as  you  like  to  do,  without  deviating 
from  the  paths  of  honour  and  virtue,  or  courting  either  fools 
or  knaves  for  a  livelihood :  and  I  hope  it  will  be  written  upon 
the  tablets  of  your  heart,  in  characters  not  to  be  eifa^d  by 
aiobition,  avarice,  or  pleasure :  that  the  only  sure  and  certain 
happiness  to  be  found  on  this  side  of  the  grav€,  is  a  consci- 
ousness of  your  own  rectitude.  All  peace  and  homefelt  jaj 
is  the  gift  of  virtue,  and  there  is  no  applause  in  this  woridi 
worth  having,  unless  it  is  crowned  with  your  own." 

''You  know  my  sentiments  on  the  life  to  be  led  at  the 
Temple  for  the  attainment  of  legal  knowledge.  Three  years 
severe  study  lays  in  a  competent  stock  to  work  iqpon,  and 
practice  alone  will  fashion  and  instruct  you  in  the  management 
of  it ;  for  though  gigantic  parts  will  give  great  superiority, 
yet  I  have  never  known  nor  heard  of  great  excellence  in  the 
knowledge  of  the  common  law,  without  great  pains  taken  at 
some  time  or  other  by  the  possessor  of  it.  The  law  is  a  mis- 
tress not  to  be  won  by  flight,  transient,  '  passagere'  visits,  but 
by  a  steady,  unremitting  pursuit,  and  an  undaunted  perse- 
verance in  the  attack,  against  all  denials :  ambition  and  neces- 
sity are  the  great  supports  of  it;  but  if  you  cannot  get  one  of 
the  first  prizes,  '.honestum  est  in  secundis  tertiisve  consistere,' 
and  the  powers  of  your  mind  are  certainly  equal  to  every  psut 
of  the  study,  nay,  even  to  the  subtleties  of  it ;  but  you  must 
not  expect  that  refinements,  not  drawn  firom  the  natural 
reason  of  man,  should  remain  imprinted  on  your  mind  in  the 
same  large,  legible  characters,  as  the  precepts  of  morality. 
Nobody  expects  that  a  young  man,  who  has  not  been  in  some 
precedent  practice  and  habits,  should  *  emane*  a  laviryer  in  the 
first  instance.  Great  allowances  are  made,  by  the  bar  and 
the  bench,  and  an  audience;  and  even  ignorance  escapes, 
under  the  veil  of  a  presumed  modesty,  which  good  nature 
throws  over  every  man  (that  is  not  a  coxcomb)  in  his  novitiate; 
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You  coiufdain  of  tn  '  inedia  verborum ;'  the  best  receipt  for 
that  com{daint  is  reading  English  books  of  the  most  classical 
kind^  and  a  total  abstinence  from  all  other  languages^  except 
when  you  turn  them  into  English^  or  rather  paraphrase  them. 
I  have  often  known  too  much  Latin  and  Greeks  or  French^ 
almost  extinguish  the  ^flumen'  and  Vcopia  dicendi'  in  flng- 
lisb ;  but  habituating  yourself  to  correct  modes  of  thinkings 
will  generally  produce  clear  and  luminous  modes  of  express 
sioa :  if  the  spring  be  clear^  the  stream  will  be  so  too^  if 
odber  languages  do  uot  check  or  disturb  it,  or  if  too  great  aa 
anxiety  for  a  choice  diction  do  not  interrupt  it.  Put-case 
clubs,  and  seizing  all  opportunities  of  speaking  upon  all  sub- 
jects you  understand,  will  unlock  the  storehouse  of  words, 
coin  your  ideas,  and  give  that  currency  and  profluence  which 
you  at  present  want  The  advice  given  to  St.  Paul  should  be 
ever  in  your  thou^ts : 

'  Mrj  ^o/3S  aXXct  \a\£i,  Kal  fiif  (nwr^tntQ,^ 

**  There  are  two  things  you  must  inviolably  adhere  to  m 
any  plan  of  study:  1st.  Not  going  out  in  a  morning,  except 
from  inevitable  necessity,  ^ly.  Not  keeping  your  chamber 
door  open,  which  is  worse  than  going  out,  because  it  exposes 
you  to  the  idleness  and  impertinence  of  all  who  do,  and  does 
not  even  leave  you  the  choice  of  your  own  company.  Six 
hours  in  the  morning  appropriated  to  law,  with  a  volunt^y 
pkyed  upon  it  by  me  in  an  evening,  or  before  dinner,  for  one 
hour,  would  impregnate  your  mind  so  thoroughly,  that  it 
would  keep  the  odour  as  long  as  you^  chose  to  practise  it^ 
either  isoterically  or  exoterically ;  &r  I  know  from  experience, 
Aat  tlie  doses  I  took  of  Lord  Coke,  about  forty  years  ago^ 
operate  to  this  day. 

**  The  song  in  Comus,  to  Virtue,  is  equally  applicable  to 

Jaw:  . 

'  Who  wins  her  height  must  patient  climb, 

The  steps  are  peril,  toil  and  care.'  " 

Our  next  and  last  extract  from  the  letters  shall  be  hi^ 
own  account  of  a  severe  accident  that  befell^  while  he  was 
presiding  as  Judge  at  the  Worcester  Spring  Assises  of  1757. 
It  was  written  iouaediately  after  the  event,  being  dated  fouf 
o'clock  in  (die  afternoon  of  tibe  dagr  on  which  it  happened; 
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"  Worcester,  \  5  March,  1757, 
"  Four  in  the  afternoon. 

"  I  send  this  by  express,  on  purpose  to  prevent  your  being 
frightened  in  consequence  of  a  most  terrible  accident  at  this 
place.  Between  two  and  three,  as  we  were  trying  causes,  a 
stack  of  chimnies  blew  upon  the  top  of  that  part  of  the  hall 
where  I  was  sitting,  and  beat  the  roof  down  upon  us ;  but  as 
I  sat  up  close  to  the  wall,  I  have  escaped  without  the  least 
hurt.  When  I  saw  it  begin  to  yield  and  open,  I  despaired  of 
my  own  life,  and  the  lives  of  all  within  the  compass  of  the 
roof.  Mr.  John  Lawes  is  killed,  and  the  attorney  in  the 
cause  which  was  trying  is  killed,  and,  I  am  afraid,  some 
others  :  there  were  many  wounded  and  bruised.  It  was  the 
most  frightful  scene  I  ever  beheld.  I  was  just  beginning  to 
sum  up  the  evidence,  in  the  cause  which  was  trying,  to  the 
jury,  and  intending  to  go  immediately  after  I  had  finished : 
most  of  the  counsel  were  gone,  and  they  who  remained  in 
court  are  very  little  hurt,  though  they  seem  to  have  been  in 
the  place  of  greatest  danger.  If  I  .am  thus  miraculously  pre- 
served for  any  good  purpose,  I  rejoice  at  the  event,  and  both 
you  and  the  little  ones  will  have  reason  to  join  with  me  in  re- 
turning God  thanks  for  this  signal  deliverance ;  but  if  I  have 
escaped,  to  lose  either  my  honour  or  my  virtue,  I  shall  think, 
and  you  ought  all  to  concur  with  me  in  thinking,  that  the 
escape  is  my  greatest  misfortune. 

"  I  desire  you  will  communicate  this  to  my  friends,  lest  the 
news  of  such  a  tragedy,  which  fame  always  magnifies,  should 
affect  them  with  fears  for  me. 

"  Two  of  the  jurymen  who  were  tr)dng  the  cause  are 
killed ;  arid  they  are  carrying  dead  and  wounded  bodies  out 
of  the  ruins  still.     I  will  write  to  you  again,  &c.  &c. 

"  John  Eardley  Wilmot." 

We  have  scarcely  space,  to  enter  upon  any  of  the  details 
of  Sir  John  Wilmot's  life,  which  are  only  so  far  curious  that 
they  present  the  singular  picture  of  a  lawyer,  a  successfiil 
one  too,  entirely  without  ambition.  It  was  against  his  own 
wish  that  he  had  originally  embarked  in  the  profession, 
instead  of  the  church,  to  which  his  inclination  led.  him;  and 
throughout  his  whole  career  he  was  continually  endeavouring 
to  subtract  himself  firom  the  more  arduous  and  toilsome 
duties  of  it.     Greatness  was  literally  thrust  upon  him.    At 
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the  time  of  his  being  raised  to  the  bench,  he  had  retired  to 
his  native  county  of  Derby,  for  the  purpose  of  practising  as  a 
provincial  counsel;  and  it  was  with  difficulty  he  could  be 
prevailed  on  to  accept  the  dignity  thus  oSered  him.  His 
nomination  as  one  of  the  commissioners  for  exeeutjng  the 
Office  of  Chancellor,  afler  the  resignation  of  Lord  Hardwicke, 
was  by  many  considered  merely  a  prelude  to  his  taking  the 
seals;  and  it  is  certain  that  some  overtures  were  made  to  him 
concerning  them.  We  question  whether  there  was  ever  yet  a 
lawyer,  beside  himself,  in  Westminster  Hall,  who  could 
express  himself  as  he  did  on  the  subject : 

"  The  junior  in  the  commission  is  a  spectre  I  started  at, 
but  the  sustaining  the  office  alone,  I  must  and  will  refuse  at 
all  events.  I  will  not  give  up  the  peace  of  my  mind  to  any 
earthly  consideration  whatever,  *••  Bread  and  water  are 
nectar  and  ambrosia,  when  contrasted  with  the  supremacy  of 
a  court  of  justice." 

When  he  was  promoted  to  the  head  of  the  Common  Fleas, 
he  was  actually  in  treaty  for  the  Chief  Justiceship  of  Chester, 
an  office  of  much  less  rank  and  emolument  but  one  that  would 
have  enabled  him  to  indulge  his  favorite  plan  of  retirement 
and  a  country  life,  Horace  Walpole  says  of  him,  that  his 
constant  longing  after  the .  condition  of  a  country  gendeman 
was  occasioned  by  his  love  of  wine  and  fox  hunting;  pro- 
pensities of  whieh  no  hint  whatever  is  given  in  the  work 
before  us.  If  Mr.  Wilmot  considered  them  ciimes,  we  only 
say  with  Jack  Falstaff:  "  God  help  the  vricked," 

We  cannot  select  a  fairer  specimen  of  the  Author's  manner, 
nor  a  more  apt  conclusion  to  this  article,  than  the  portrait  of 
Sir  John  Wilmot  as  drawn  by  his  Son ;  which,  from  all  that 
we  have  heard  and  read  of  him,  we  must  say  we  have  no 
reason  to  think  a  tdo  flattering  likeness : 

"  His  person  was  of  the  middle  size ;  his  countenance  of  a 
commanding  and  dignified  aspect ;  his  i 
and  animated,  tempered  with  great  sw 
His  knowledge  was  extensive  and  pi 
nothing  but  his  natural  modesty  prevent 
the  greatest  of  his  predecessors,  Ii 
modesty  which  continually  acted  as  a  fei 
and  learning,  and  prevented  their  fiill  < 
of  the  public.    Whenever  any  occasic 
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necessary  for  him  to  coioe  forward  (as  was  smnetimeft  ^ 
ease  in  the  House  of  Lords^  in  the  coutt  of  Cbancerf>  and  in 
the  Common  Pleas)  it  was  always  with  reluctance^  to  perform 
a  duty^  not  to  court  applause^  which  had  no  eharms  for  his 
pure  and  enlightened  mind. 

^^  But  although  he  was  never  fond  of  the  practiee  of  the  law 
as  a  profession^  he  often  declared  his  partiality  for  the  study 
of  it  as  a  science :  as  an  instscnce  of  this^  after  be  had  re* 
signed  his  office,  he  always  bought  and  read  the  latest 
reports,  and  sometimes  borrowed  nmnuscript  notes  fi'om 
young  barristers. 

*^  He  was  not  only  accomplished  id  the  laws  of  bis  own 
country,  but  was  also  well  versed  in  the  Civil  Law,  which  b# 
studied  when  at  Trinity  Hall,  Cambridge,  ahd  frequently 
affirmed,  that  he  had  derived  great  advantage  from  it  iti  the 
eourse  of  his  profession.  He  considered  an  acquaintance 
with  the  principles  of  the  Civil  Law  as  the  'best  introduction 
to  the  knowledge  of  Law  in  general^  as  well  as  a  leading 
feature  in  the  laws  of  most  nations  of  Europe. 

*^  His  knowledge  however  was  by  no  means  confined  to  his 
profession.  He  was  a  general  scholar,  but  partioularly  con- 
versant with  those  branches^  which  had  a  heat  ^otitiedtion  With 
his  legal  pursuits,  such  as  history  and  antiquities.  He  was 
one  (Xf  the  miginal  fellows  of  the  Society  of  Antiquaries^ 
when  first  incorporated  in  1750,  ahd  frequently  attended  their 
meetings,  both  before  and  after  his  retirement  $  most  of  his 
leisure  hours  ivere  spent  in  the  above  researohes* 

"  But  of  all  the  parts  of  Sir  £ardley*s  chai'actiir^  none  Was 
more  coniepicuous  than  the  manner  in  which  he  conducted 
himself  on  the  bench,  in  that  most  delicate  and  important 
office  of  hearing  causes,  either  of  a  criminal  or  civil  nature  s 
he  was  not  only  practically  skilled  in  his  profession^  but  his 
penetration  was  quick  and  not  to  be  eluded  |  his  attention 
constant  and  unabated ;  his  elocution  clear  and  harmonious; 
but  above  all,  his  temper,  moderation,  patietice>  and  impar- 
tiality, were  so  distinguished,  that  the  parties,  solioitors, 
counsel,  and  audience,  went  away  informed  and  satisfied^  if 
not  contented — ^'  etiam  contra  quos  statuit^  ssquos  placatosque 
dlndisit."  This  was  the  case- in  questions  of  private  property  i 
but  where  any  points  of  a  public  nature  arose,  there  bis 
superior  abilities  and  public  virtue  were  eminently  charae* 
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terized;  equally  free  from  courting  ministerial  favour  or 
j^optilar  applause^  he  held  the  scale  perfectly  even  between 
the  crown  and  the  people^  and  thus  became  equally  a  favourite 
with  both.  Thiis  was  conspicuous  on  many  occasions^  but 
particularly  in  the  important  Cause,  related  before,  between 
Mr.  Wilkes  and  Lord  Halifex  in  1769. 

'*  In  private  life,  he  likewise  excelled  in  all  those  qualities 
that  rendei*  a  man  respected  and  beloved.  His  watchful- 
ness, tenderness,  and  condescension  as  a  parent,  the  letters 
in  these  pages  will  abundantly  testify.  May  the  remembrance 
and  contemplation  of  his  virtues  inspire  his  descendants  with 
a  desire  te>  imitate  them !  This  he  would  have  thought  the 
most  grateful  reward,  this  the  noblest  monument !  Such  un- 
aiflfeeted  piety,  such  unblertiished  integrity,  such  eheerfiilness 
of  manners,  arid  Sprightliness  of  wit,  such  disinterestedness  of 
conduct,  and  perfect  freedom  from  ptfrty  spirit,  could  ftot>  and 
did  no^,  fa!il  of  makii^.him  beloved,  as  well  as  admired,  by  all 
who  knew  him.  Genuine  and  uniform  humility  was  one  of 
his  most  characteristic  virtues.  With  superior  talents  from 
nature,  improved  by  unremitting  industry  and  extensive 
learning,  both  in  and  out  of  his  profession,  he  possessed  such 
Mtive  humbleness  of  mind  and  simplicity  of  manners,  that  no 
tank  oT  station  ever  made  him  think  highly  of  himself,  or 
meanly  of  others.  In  short,  when  we  contemplate  his  various 
excellencies,  we  find  ourselves  at  a  loss  whether  most  to 
admire  his  deep  and  extensive  learning  and  penetration  as  a 
lawyer,  his  industry,  probity,  firmness,  wisdom,  and  patience 
as  a  judge,  his  taste  and  elegant  accomplishments  as  a  sahokr> 
his  urbanity  and  refined  sentiinents  as  a  genttenfan,  or  bis 
piety  and  humility  as  a  Christian." 

B. 


Art.  IV. — Report  from  Select  Committee  on  a  General 
Register  of  all  Deeds  and  Instruments  ejecting  Real 
Property  in  England  and  Wales,  with  the  Minutes  of 
Evidence  and  Appendix.  Ordered  by  the  House  of  Com-' 
mons  to  be  printed f  I8th  July,  1832. 

By  the  law  and  usage  of  parliament,  the  collective  body  of 
members  is  only  capable  of  receiving  information  in  a  regular 
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and  parliamentary  way.     No  matter  how  long  and  how  fully  a 
subject  has  been  investigated,  no  miatter  that  publications 
exist  containing  the  completest  summary  of  all  the  facts  and 
arguments  relating  to  it;  it  is  absolutely  necessary  that  these 
facts  and  arguments,  or  rather  a  garbled  abstract  of  them, 
should  be  orally  repeated  to  a  section  of  the  legislature  sitting 
in  one  of  the  minor  apartments  of  the  house,  be  re-printed 
at  the  expence.  of  the  country,  and  circulated  in  large  folios 
becomingly  apparelled  in  blue.     The  volume  before  us  is  a 
striking  proof  of  the  inveterate  character  of  the  usage  in  ques- 
tion;^ for  long  before  the  concoction  of  it,  a  ready-made  Report 
existed,   thicker  and  larger,  if  not  broader  and  bluer,  than 
itself;  in  which  (to  say  nothing  of  less  dignified  publications) 
the  most  sceptical  and  scrupulous  of  legislators  might  have 
found  wherewithal  to  satisfy  his  doubts.     But  that  Report 
was  made  by  Commissioners  instead  of  being  made  by  Com- 
mittee-men, wherefore  it  became  necessary  to  supersede  it  by  this. 
Seriously  speaking,  we  admit  the  great  additional  secu- 
rity that  each  additional  inquiry  begets ;  we  are  very  far  from 
regretting  the  delay,  and  are  glad  to  have  the  opinion  of  par- 
liament, or  what,  at  least,  will  be  regarded  as  such.     But  we 
cannot  see  the  good  of  re-printing  the  huge  masses  of  bad 
logic  and  tautology  to  be  found  in  the  Appendixes  to  these 
Reports;   a  circumstance  it  becomes  necessary  to  notify,  to 
justify  ourselves  for  passing  over  a  large  part  of  the  evidence 
and  dealing  shortly  with  the  rest.     Provided  only  nothing 
new  escape  us,  it  is  conceived  our  duty  will  have  been  ade- 
quately discharged. 
.  The  Report  commences  thus:— 
**  The  Select  Committee  appointed  to  consider  the  expediency 
of  a  General  Register  of  all  Deeds  and  Instruments  afiecting 
Real  Property  in  England  and  Wales,  and  to  report  their 
observations  thereupon  to   the  House,  and  to  whom  the 
several  petitions  on  the  subject  were  referred: — Have  con- 
sidered the  matter  referred  to  them,  and  have  agreed  to  the 
following  Report : — 
"  In  entering  into  the  consideration  of  the  expediency  of 

*  How  much  trouble,  again,  might  the  Committee  on  Dramatic  Representations 
have  spared  themselves,  and  how  much  good  paper  have  saved,  by  buj^ing 
and  studying  Mr.  Collier's  excellent  History  of  the  Stage. 
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establishing  a  General  Register  for  all  Deed?  and  Ihstrumehts 
afi^ting  Real  Property  in  England  and  Wales^  it  appears  to 
your  Committee^  that  this  question^  whether  considered  with 
reference  to  the  effects  to  be  produced  upon  all  transactions 
relating  to  land,  or  to  the  vast  change  to  be  introduced  in  the 
law  of  Real  Property,  is  by  far  the  most  important  of  all  the 
alterations  which  have  yet  been  suggested  among  the  various 
reforms  of  the  law.  Your  Committee,  fully  aware  of  the  mag- 
nitude and  importance  of  the  subject,  have  endeavoured  to 
arrive  at  a  jiist  conclusion,  by  collecting  information  from  such 
sources  as  appeared  most  likely  to  furnish  the  best  materials 
for  forming  ^  correct  opinion ;  and  with  that  view  have  called 
before  them  many  of  the  most  eminent  practitioners  in  the 
legal  profession,  and  other  persons  of  skill,  whom  they  have 
examined  upon  the  various  points  relating  to  this  subject. 
They  have  also  collected  information  respecting  the  difiereiit 
systems  of  registration  which  now  exist  in  foreign  countrie9i 
in  Ireland,  in  Scotland,  in  Yorkshire  and  in  Middlesex;  they 
have  derived  much  assistance  from  the  Second  Report  of  the 
Copiniissioners  on  the  Law  of  Real  Property,  with  the  valuable 
body  of  evidence  annexed  thereto;  and  they  have  also  e:^* 
mined  into  the  allegations  contained  in  the  several  petitions 
against  registration  which  have  been  presented  to  the  House 
of  Commons. 

-  ^^  From  such  materials  your  Committee  now  proceed  tQ 
report  to  the  House  the  result  of  their  deliberations  and 
inquiries." — 

'  Then  follow  some  brief  remarks  on  the  publicity  which 
formerly  attended  all  dealings  with  land,  and  the  change  which 
has  been  brought  about  in  modern  times  in  this  respect,  til) 
the  evik  of  secrecy  have  grown  to  so  formidable  an  amount  a? 
to  suggest  the  plan  of  a  general  record  of  conveyances. 

**  This  is,  in  fact,  to  establish  a  General  Register  of  all 
Deeds  and  Instruments; — and  so  manifest  are  the  advantages 
of  such  a  system,  that  your  Committee  would  not  for  on^ 
moment  hesitate  to  recommend  its  adoption,  were  they  not 
deterred  by  the  consideration  that  practices,  which  the  laps§ 
of  centuries  has  introduced,  have  grown  up  into  a  fabric  so 
complicated  and  well  established, — that  innovation  into  such 
a  system  might  produce  mischief  even  greater  than  the  evil 

VOL.  VIII.  B  B 


899  General 

it  ia  kutended  to  oure«  Tour  Committee  have  therefore  tamed 
their  moat  ali3(iotts  attention  to  the  eon^ideration  of.  the  d^ects 
of  the  existing  law,  satisfied  that  unless  the  present  evife 
should  be  found  greatly  to  preponderate^  no  such' change  of 
system,  however  theoretically  perfect,  ought  with  propriety  te 
iie  recommended. 

*f  It  cannot  be  doubted  that  great  evils  may  arise  frmft 
dealing  with  property  which  has  already  been  the  subject  of  a 
^secret  conveyance  or  vtransfer, — from  land  'being  exposed  to 
sale  without  the  buyer  knowing  with  certainty  who  is  the  real 
owner,-^or  offered  as  a  security  without  the  lender  being  able 
4p  ascertain  how  far  it- has  been  already  pledged. 

«2  With  respect  to  the  first  of  these  heads, — while  it  must 
be  admitted  that  a  general  re^stration  of  all  instruments 
•would  aflfbrd  a  complete  cure  for  the  evil,  your  Committee  are 
disposed  to  believe,  that,  however  alarming  the  idea  may  be  of 
a  seeret  or  concealed  conveyance,  the  mischief  does  not  exist 
in  practice  to  such  a  degree  as  might  be  anticipated  firom  the 
constantly  occuning  opportunities  of  fraud.  Undoubtedly, 
however,'  cases  of  a  secret  transfer,  a  concealed  settlement,  or 
an  unexpectedly. discovered  deed  or  will,  do  not  unfirequently 
i>ecur. 

*f  The  evil  which  arises  fi*om  -the'purchasernot  knowing  with 
certainty  who  is  the  real  owner, — from  the  possibility ^  which 
attaches  to  every  transaction  with  land,  that  there  may  exist 
some  unknown  deed  or  claim,  which  £^r  d  lapse  of  yeari 
may  start  into  existence,  and  deprive  the  innocent  purchaser , 
oi  the  estate  which  he  has  paid  for,  and  to  whieh  he  has  a 
]perfect  moral  title, — is  a  mischief  of  a  most  extensive  descr^ 
tion,  and  one  which  is  felt  to  a  greater  or  less  degree*  in  every 
transfer  of  Real  Property  which  takes  place  in  this  country. 
The  full  extent  and  operation  of  this  evil  is  not  immediately 
obvious,  and  requires  therefore  somewhat  fiiUer  consideration. 
'  "  According  to  the  present  state  of.  the  law,  no  man  can  be 
absolutely  certain  that  he  has  got  a  complete  title  to  the  estate 
which  he  has*  bought,  notwithstanding  all  the  vigilance  and 
eaution  which  he  may  have  used  before  he  completed  his 
purchase.  <  So  far  from  being  secure,  it  is  always  possible  that 
instruments  may  exist  which  may  defeat  him,  while  he  has  no 
means  whatever  of  ascertaining  whether  any  such  actually 
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exist  or  not.  The  only  safeguard  which  he  has  at  present 
against  such  secret  charges  or  conveyances^  is  a  species  of 
fictitious  estate^  which  has  nothing  to  do  either  with  the  pos- 
session^  enjoyment  or  dominion  of  the  land.  What  the  pro* 
tection  really  amounts  to  which  this  estate  affords^  will  be  9eea 
by  examining  its  natur^^  and  the  use  which  is  made  of  it  by 
conveyancers." 

The  protection  alluded  to  is  the  protection  supposed  to  be 
afforded  by  Terms,  the  nature  and  use  of  which  were  fuUy 
explained  in  a  former  Number  of  this  work.^  The  argument 
is  now  pretty  generally  given  up  even  by  those  who  placed 
the  strongest  reliance  on  it  at  the  commencement  of  the  coni 
controversy.    After  exjdaining  it,  the  Committee  continues : 

"  The  evils  which  arise  from  this  state  of  the  law^  at  one 
moment  holding  out  the  legal  estate  as  the  only  security  upon 
which  a  purchaser  can  safely  rely,T-at  another  destroying  it 
by  the  refined  subtleties  and  capricious  distinctions  which 
form  the  whole  doctrine  of  Constructive  Notice, — appear  to 
your  Committee  to  be  among  the  greatest  deformities  which 
disfigure  the  Law  of  Real  Property.  For  these  evils  a  gene* 
ral  registry  of  deeds  would  be  an  efiicaoious,  and,  in  course 
of  time,  a  complete  cure.  The  register  would  show  every 
instrument  affecting  the  property,  and  purchasers  having  thus 
the  means  afforded  them  of  ascertaining  the  safety  of  the  title» 
there  would  be  no  objection  to  taking  away  the  protection 
now  given  by  the  possession  of  the  legal  estate." 

A  question  agitated  at  formidable  length  in  the  Real  Pro*- 
perty  Commissioners'  Report^  was:  whether  a  party  who  had 
actual  notice  of  the  existence  of  a  prior  unregistered  deed, 
should  be  allowed  to  obtain  precedence  by  registering  his  own  i 
The  Committee  decide  this  question  in  theafiirmative;  adding, 
what  appears  to  us  quite  unnecessary  to  add,  that  they  do  not 
conceive  that  a  party  will  thus  acquire  the  benefit  of  a  deed 
obtained  by  fi'aud,  over  which  the  customary  jurisdiction  of 
Equity  will  remain.  We  cannot  advantageously  abridge  the 
remainder  of  the  Report ! 

•  *^  Upon  this  branch  of  the  subject,  then,  your  Committee 
are  of  opinion,  that  the  possible  existence  of  unknown  instru^ 
ments  leads,  in  its  various  consequences,  to  evils  of  'Very 

'    I  La#  Mag.  Vol.  IV.  pp.  254—261 .  •  Law  Mag.  Vol.  V.  pp.  294-8e«. 
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serious  magnitude*  It  is  scarcely  possible  to  estimate  tlie 
inconvenience  which  arises  from  the  feeling  of  insecurity  and 
Uncertainty  when  you  are  about  to  purchase — ^from  the  fear, 
after  you  have  purchased^ — that  you  may  lose  your  estate, 
notwithstanding  every  precaution  to  make  your  title  secure. 
The  former  makes  men  unwilling  to  buy,  or  unable  to  sell ; 
the  latter  compels  them  to  resort  to  the  dilatory  and  expen- 
tsive  process  of  procuring  assignments  of  terms,  which  may  be 
useless,  because  a  still  older  legal  estate  is  left  outstanding, 
or  because  a  court  may  fix  a  purchaser  with  notice,  or  may 
presume  a  surrender.  This  state  of  the  law  tends  to  cramp 
the  transfer  of  property,  and  to  depreciate  its  value;  it  leads 
to  long  and  expensive  investigations  into  title ;  inquiries  that 
apply  to  all  properties,  whether  large  or  small.  If  in  practice 
they  are  frequently  dispensed  with  in  small  purchases,  your 
Committee  conceive  that  it  is  not  because  they  are  unneces* 
sary, — but  because  the  value  of  the  estate  will  not  bear  the 
expense;  and  that  small  properties  are  frequently  bought  with* 
out  inquiry  at  all,  rather  than  incur  the  cost  of  an  investiga* 
tion  which  would  amount  to  a  prohibition  on  the  sale. 

*^  As  connected  with  this  part  of  the  subject,  your  Com* 
mittee  may  here  notice  one  of  the  greatest  impediments  in  the 
investigation  of  title  under  the  present  system  of  Conveyanc- 
ing, namely,  that  which  arises  from  the  difficulty  in  obtaining 
the  production  of  deeds  of  which  notice  is  actually  given  on 
the  face  of  the  Abstract,  The  recital  in  a  deed  adverts  to  an 
instrument  without  detailing  its  contents ;  the  purchaser  cialls 
for  it ;  he  is  compelled  to  call  for  it,  because  having  notice  of 
jts  existence,  the  law  presumes  that  he  has  knowledge  of  its 
Contents;  it  is  not,  however,  forthcoming;  it  has  been  lost  or 
poislaid;  it  may  be  wilfully  suppressed,  or  may  be  in  the  hands 
of  a  party  who  refuses,  and  who  cannot  be  compelled  to  produce 
it«  In  such  a  case,  the  absence  of  this  deed,  however  imma-* 
terial  it  maiy  really  be,  is  fatal  to  the  title,  and  the  purchased, 
unless  he  choose  to  run  the  hazard  consequent  upon  its  non- 
production  (and  which  is  frequently  done  upon  the  seller 
making  an  abatement  in  the  price),  is  justified  in  refusing  to 
fulfil  his  contract.  The  practical  inconveniences  which  arise 
from  this  Source,  in  almost  every  investigation  of  title,  are 
acknowledged  by  every  conveya,ncer;  and  for  this  evil  there 
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is  no  effectual  remedy^  except  a  registration  of  the  whole 
deed. 

^^  In  examining  the  evils  arising  from  an  estate  being 
offered  as  a  security  for  a  loan,  without  the  lender  having  th^ 
means  of  knowing  how  far  it  has  been  already  pledged, — con- 
siderable stress  has  been  laid  upon  the  injustice  which  may  be 
done  to  a  second  mortgagee,  in  consequence  of  a  third  tacking 
his  mortgage  to  the  first,  and  thus  squeezing  out  the  second* 
If  this  evil  stood  alone,  your  Committee  are  of  opinion  that) 
like  the  suppression  of  deeds,  it  is  of  too  rare  occurrence  to 
justify  so  great  an  innovation  as  a  General  Registry.  Regis* 
tration  will,  however,  prevent  this;  and  so  far  it  may  be  used 
as  an  argument  in  favour  of  such  an  establishment.  But  your 
Committee  consider  that  in  all  mortgage  transactions,  a  very 
important  benefit  will  be  gained  from  any  system  which  shall 
enable  the  lender  to  ascertain  with  promptness  and  certainty 
the  exact  extent  to  which  the  estate  has  been  already  incum* 
bered  by  the  borrower.  If  this  could  be  accomplished,  the 
mortgagee  would  lend  with  more  confidence,  and  the  mort- 
gagor would  efiect  his  loan  with  greater  readiness:  the 
necessity  would  cease,  which  now  exists,  of  risking  the  title- 
deeds  to  the.  whole  estate  upon  borrowing  the  first  small  loan. 
It  would  enable  the  party  to  obtain  successive  loans  from 
different  mortgagees,  who  would  in  their  turn  lend  with  a  full 
knowledge  of  all  prior  incumbrances,  but  with  perfect  security 
that  they  would  be  preferred  according  to  their  actual  priorities. 
There  may  be  no  reason  why  an  estate  is  not  as  ample  a  secu- 
rity for  a  second  or  third  mortgage  as  it  is  for  the  first;  and  yet 
the  want  of  the  title-deeds,  and  the  hazard  which  subsequent 
mortgagees  incur,  is  such  as,  in  the  present  state  of  the  law, 
to  throw  considerable  difficulties  in  the  way  of  such  loans.  So 
inferior  a  security  is  a  second  mortgage,  that  trustees  are  not 
justified  in  lending  money  upon  it;  but  if  the  dealings  with  the 
estate  could  be  known  with  certainty,  a  second  mortgage 
would  be  substantially  as  good  a  security  as  a  first,  provided 
the  estate  were  sufficient  to  pay  both. 

*'  A  General  Register  of  Mortgages  would  remedy  these  in- 
conveniences, and  in  this  respect  be  productive  of  the  greatest 
advantages. 

**  There  is  a  description  of  mortgage^  created  by  borrowing 


874  General  Regiaten'. 

'money  upon  the  deposit  of  deeds^  without  any  further  instru- 
ment being  executed;  a  species  of  transaction  which  plainly 
proceeds  upon  the  unbounded  confidence  subsisting  between 
the  lender  and  the  borrower;  in  direct  opposition^  however^  to 
the  Statute  of  Frauds ;  and  being,  moreover,  a  manifest  fraud 
upon  the  revenue,  which  your  Committee  cannot  be  supposed 
to  seek  to  countenance  or  protect.  Several  of  the  witnesses 
who  have  given  evidence  before  your  Committee,  have  stated 
that  this  practice  is  of  great  service  to  bankers  in  times  of 
Commercial  distress,  and  that  it  afibrds  the  greatest  assistance 
to  small  farmers  and  others,  who  are  thus  on  the  sudden 
enabled  to  meet  a  pressing  demand,  by  carrying  their  deeds 
to  the  neighbouring  banker,  and  borrowing  money  upon  the 
deposit:  and  it  has  been  urged,  that  registration  will  mate- 
rially interfere  with  this  practice,  inasmuch  as  it  is  oftentimes 
of  the  utmost  importance  to  the  parties  that  the  loan  should 
be  eflected  without  the  loss  of  time  which  must  necessarily 
intervene  before  the  Register  could  be  searched,  or  the  me- 
morandum of  deposit  recorded ;  and  without  leading  to  that 
Exposure  which  might  shake  the  credit  of  the  party  borrow- 
ing. Without  at  present  entering  into  the  question,  how  far 
it  is  expedient  to  encourage  such  a  system,  your  Committee 
beg  to  suggest  that  the  following  answer  has  been  given  to 
these  objections :  the  borrower  will  produce  to  his  banker  his 
duplicate  deed,  with  the  certificate  of  registration  indorsed. 
The  banker  will  then  lend  upon  the  confidence  he  has  in  the 
assurance  of  the  party  borrowing,  that  no  subsequent  deed  has 
been  registered,  as  he  now  does  upon  the  assurance  of  the 
borrower  that  the  deeds  he  produces  are  in  reality  the  title  to 
his  estate,  with  these  additional  reasons  for  trusting  him,  that 
the  borrower  will  be  able  to  show  by  a  certificate,  which  will 
accompany  his  title,  that  the  deeds  he  produces  form  the 
whole  title  up  to  the  date  of  the  last  deed ;  that  the  lender 
can,  if  he  thinks  it  necessary,  instantly  ascertain  by  a  search, 
that  there  has  been  no  subsequent  deed ;  and  direct  a  caveat 
to  be  entered,  forbidding  the  officer  to  register  any  other 
assurance  until  a  regular  mortgage  is  executed,  or  a  memo- 
randum of  the  deposit  entered  upon  the  Register.  The  caveat 
being  entered,  and  the  Register  examined,  the  security  will 
be  as  good  ds  iii  the  case  of  the  most  regular  mortgage  \  and 
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the  lender,  instead  of  trusting  to  the  word  of  the  borrower 
alone,  has  the  advantage  of  knowing  that  his  title  is  safe^  and 
that  if  it  should  be  necessary  to  turn  the  temporary  into  a 
more  permanent  loan,  a  perfect  mortgage  may  be  i^stadned 
with  certainty  and  security.  If  the  banker  believes  the  bor- 
tower,  he  will  lend,  as  he  now  does,  upon  confidence.  If  he 
doubts,  the  return  of  post  will  prove  that  the  deeds  produced 
are  the  only  deeds  upon  the  Register,  and  the  money  will  then 
be  lent  without  further  hesitation  or  risk. 

"  And  this  leadis  your  Committee  to  the  consideration  of 
the  most  prominent  objection  which  has  been  urged  against  a 
General  Register;  namely,  the  exposure  of  men's  affairs, 
which  is  apprehended  from  the  establishment  of  such  Jt 
system.  It  is  said  that  the  facilities  of  search  will  lead  to  a 
discovery  of  every  defect  in  titles ;— will  inform  the  curious 
of  the  embarrassments  of  their  neighbours ; — will  deter  men 
from  effecting  temporary  loans,  from  the  fear  of  disclosing 
their  poverty, — and  as  a  necessary  consequence  of  this,  that 
much  injury  will  be  done  to  commercial  credit. 

"  If  it  were  proposed  that  all  title-deeds  now  existing 
should  be  placed  upon  the  Register,  undoubtedly  the  greatest 
inconvenience  would  result  from  the  disclosure,  which  would 
inevitably  take  place,  of  defects  in  titles ;  and  in  looking  at 
the  objection  which  has  been  made  upon  this  ground,  whether 
by  intention  or  accident  it  is  not  for  your  Committee  to  say, 
but  it  does  appear  to  your  Committee,  that  an  apprehension 
has  been  excited,  encouraging  the  impression,  that  registra- 
tion would  produce  an  exposure  of  all  existing  defects.  Your 
Committee  consider  that  there  is  no  foundation  whatever  for 
such  an  apjfrehension.  No  deed  that  now  exists  will  ever  be 
recorded.  When  a  purchaser  has  accepted  a  title,  he  will  put 
upon  the  Register  the  instrument  by  which  the  title,  so  far  as 
it  depends  upon  the  conveyance  to  himself,  is  perfected.  He 
will  take  care  that  this  deed  is  effectual  to  give  him  the  estate 
for  which  he  has  contracted ;  that  it  discloses  nothing  of  prior 
unregistered  instruments  which  can  in  any  way  affect  his  inte- 
rest ;  and  it  can  in  no  wise  prejudice  him  to  show  to  the  world 
that  he  is  really  become  the  owner  of  that  which  he  intended 
to  make  his  by  purchase.  Whoever  buys  from  him,  or  his 
successors,  will  trace  the  title  \ip  to  the  first  registered  deed> 
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and  from  thence  (if  necessary)  through  the  unregistered  tleeds 
which  show  the  older  title.  If  the  title  appearing  on  the 
Register  be  not  of  sufficient  standing  to  afford  a  warranty 
agamst  all  adverse  claimants,  the  seller  must  show  his  title  by 
reference  to  older  deeds,  but  to  none,  except  those  he  is  actu- 
ally dealing  with,  will  such  disclosure  be  made.  If  the  title 
is  so  far  perfect  upon  the  Register  as  not  to  require  the  in- 
spection of  the  older  deeds,  it  must  rest  entirely  upon  the 
contents  of  the  registered  deedis.  But  no  defect  patent  upon 
those  deeds  ought  to  be  concealed.  Those  deeds  ought  to  be 
disclosed  in  such  a  manner  as  to  preclude  or  defeat  all  persons 
who  have  no  interest,  and  to  let  in  the  rightful  owner  : — ^an 
exposure  of  this  kind,  and  with  this  view,  cannot,  in  the 
opinion  of  your  Committee,  be  too  open:— it  is  the  very 
object  and  the  chief  aim  of  registration. 

"  Registration  will,  in  very  many  respects,  cut  off  the 
sources  of  litigation  as  regards  titles,  and  make  the  causes  of 
litigation  as  few  as  possible ;  but  where  it  does  disclose  a 
cause  of  litigation,  the  more  fully,  and  completely  that  dis- 
closure is  made,  the  more  it  tends  to  make  just  litigation  easy, 
the  more  it  aids  the  rightful  owner  to  obtain  speedy  and  certain 
knowledge  of  his  rights,  and  to  recover  his  property  from  the 
wrongful  possessor.  No  flaw  need  be  disclosed  in  old  deeds 
not  registered ;  and  if  the  title  appearing  on  the  Register  is 
bad,  defective,  or  doubtful,  justice  will  be  done,  and  the  right 
established  by  an  appeal  to  judicial  decision. 

"  But  then  it  is  objected  that  a  Register  will  disclose  to 
children  their  expectations, — will  enable  strangers  to  gratify 
impertinent  curiosity, — will  discover  the  pecuniary  embarrass- 
ments and  necessities  of  persons  who  wish  for  concealment, — 
and. by  such  exposure,  injure  their  credit  in  a  commercial 
point  of  view. 

5*  With  respect  to  the  first  part  of  this  objection,  your 
Committee  are  of  opinion  that  no  practical  inconvenience  has 
hitherto  resulted  from  the  disclosure  which  is  caused  by  the 
Registration  of  family  settlements  An  Scotland — in  the  West 
jndia  colonies-^in  America — or  on  the  continent, — and  there- 
fore that  there  is  no  just  ground  to  apprehend  evil  from  the 
adoption  of  a  similar  system  in  this  country ;  and  with  respect 
to  the  effect  of  mere  curiosity,  your  Committee  appeal  with 
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considerable  confidence  to  the  example  of  other  countries  lesa, 
populous  than  England, — ^because  the  smaller  the  country  and 
the  less,  busy  its  inhabitants,  the  more  likely  are  people  to  find 
leisure  to  gratify  their  curiosity^  or  to  be  disposed  to  interfere 
impertinently  with  the  concerns  of  their  neighbours.  In 
addition  to  which  it  may  beremarked,  that  no  inconvenience 
is  stated  to  have  been  felt  in  this  respect  firom  the  registration 
in  this  country  of  wills  in  Doctors'  Commons  and  the  other 
Ecclesiastical  Courts, — or  of  copyhold  and  customary  property 
in  those  counties  where  that  tenure  more  than  any  other 
prevails. 

'^  A  more  important  branch  of  the  objection/  is  tliat  which 
refers  to  the  disclosure  of  mortgages/  as  exposing  a  man's 
necessities  or  injuring  his  commercial  credit.  Your  Committee 
are  here  willing  to  admit  that  such  disclosure  may  be  painfully 
felt  by  persons,  who,  borrowing  with  no  improper  motive^ 
have  an  undoubted  right  to  retain  within  their  own  breasts 
the  secrets  of  their  private  embarrassments;  but  in  so  far  as 
it  may  be  permitted  to  human  judgment  to  predict  a  probable 
result,  your  Committee  entertain  a  sanguine  expectation  that 
in  this  country  few  persons,  under  any  circumstances,  will  find 
time  to  pry  into  other  people's  afiairs  merely  to  indulge  a 
morbid  curiosity,  and  that  if  a  Metropolitan  in  preference*  to 
a  District  Registry  be  adopted,  the  chances  of  such  searches 
bemg  made  will  be  incalculably  diminished.  With  respect  to 
the  dealings  of  bankers  and  commercial  men,  here  there  is  an 
obvious  motive  to  investigate,  and  it  cannot  be  denied  that 
registration  will  greatly  facilitate  such  inquiries.  But  looking 
at  the  question  in  all  its  bearings,  your  Committee  regard  this 
as  a  benefit  rather  than  m  eviL  In  considering  the  injury 
that  may  be  done  to  the  credit  of  bankers,  we  ought  not  to 
forget  the  danger  to  those  who  put  their  trust  in  bankers.  If 
the  supposed  foundation  of  a  banker's  credit  be  impaired, 
surely  the  law  ought  to  help  his  customers  to  a  knowledge  of 
the  fact,  rather  than  assist  him,  by  keeping  up  the  delusion  of 
a  false  credit,  to  lay  a  snare  for  the  unwary,  and  to  perpetrate 
that  sort  of  mischief  so  closely  connected  with  fraud,  that  it 
is  impossible  to  suppose  for  one  moment  that  any  honourable 
man  would  ever  desire  it,    So  far^  then,  as  this  facility  of 
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disclosure  will  prevent  mm  from  obtaining  credit  under  false 
coloursi  or  under  a  pretence  of  property  wliich  doed  not  in 
lact  belong  to  them,  the  greatest  good  will  be  obtained,  tt  is 
for  the  real  genuine  interest  of  bankers  and  commercial  men 
to  do  away  with  all  &lse  and  fraudulent  credit; — the  fair 
trader  will  then  be  benefited  by  giving  to  his  general  dealing^ 
the  character  of  truth — by  removing  every  shadow  of  sus- 
^icicm  that  may  by  possibility  attach  to  the  substantial  nature 
of  his  property — ^and  by  disclosing  the  real  value  of  his  credit, 
a  permanent  advantage  will  be  gained  to  himself  no  less  than 
to  the  community  at  large. 

"  Other  objections  have  been  urged,  alluding  to  the  power 
which  a  general  Register  oi&ce  would  give  to  the  crown,  of 
becoming  acquainted  with  the  titles  of  its  subjects,  and  the 
iise  which  might  be  made  of  such  power  in  a  political  point  of 
view.  To  such  reasons  as  these  your  Committee  att^ich  no 
weight  whatever,  and  therefore  pass  them  by  without  further 
observation.  The  objection  on  the  score  of  expense  has  also 
been  stated,  and  upon  this  head  your  Committee  consider  that 
further  inquiry  into  the  financial  details  may  be  usefiilly 
directed,  when  Parliament  shall  have  determined  that  registra- 
tion is  expedient,  and  decided  upon  the  manner  in  which  it  is 
to  be  carried  into  effect.  An  objection  has  also  been  urged  on 
the  ground  of  delay, — not  so  much  with  reference  to  the  time 
necessary  for  communicating  with  the  office  or  for  enrolling 
the  documents, — as  to  the  time  which  will  be  required  for 
making  the  necessary  searches  into  title  after  a  vast  number  of 
deeds  have  been  collected  together.  This  objection  would  be 
unanswerable,  unless  the  plan  of  registration  which  is  adopted, 
be  so  simple  in  its  nature  as  to  render  searches  easy  and  cer- 
tain, without  the  risk  of  becoming  complicated  and  inconveni- 
ent, like  the  systems  of  registration  now  existing  in  Yorkshire 
and  Middlesex.  Your  Committee,  however,  in  meeting  this 
objection,  refer  with  great  satisfaction  to  the  plan  which  has 
been  suggested  by  the  Commissioners  on  the  Law  of  Real 
Property,  and  which,  in  the  opinion  of  persons  most  compe- 
tent to  f6rm  a  correct  judgment  upon  this  subject,  unites  sim- 
plicity, with  clearness  and  accuracy,  in  a  most  remarkable 
degree.    It  is  impossible  Within  the  limits  of  a  report  to  enter 
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into  the  details  of  this  plan,  but  after  a  careful  examination 
and  trial,  your  Committee  are  satisfied  that  it  is  at  once  effec- 
tual and  practicable^ 

"  Your  Committee  beg  also  to  suggest  that  it  registration 
be  adopted,  unless  the  Register  contain  the  whole  contents  of 
the  deed,  it  will  in  a  great  degree  fail  in  its  object  A  memo- 
rial tells  little  more  than  that  a  certain  deed  exists.  If  the 
original  be  either  lost  or  not  forthcoming, — the  buyer  camiot 
safely  complete  his  purchase.  It  is  worse  than  useless  to  him 
to  have  notice  that  a  deed  exists  without  the  power  of  ascer- 
taining its  contents ;  and  although  the  registration  of  a  me- 
morial would  be  a  protection  agabst  latent  incumbrances,  it 
would  afford  none  against  loss,  nor  would  it  supply  a  refnedy 
for  the  evil  which  arises  from  the  non-production  of  deeds. 
Your  Committee  therefore  conceive,  that  a  Register,  to  be 
complete,  ought  to  contain  a  record  of  the  whole  instrument. 

**  Your  Committee  have  now  stated  the  great  inconveniences 
which  belong  to  the  present  Law  as  regards  the  transfers  of 
Real  Property, — the  remedy  by  which  those  inconveniences 
may  be  obviated, — and  the  leading  objections  to  that  remedy. 

^*  After  mature  deliberation,  your  Committee  are  unani- 
mously of  opinion,  that  a  general  Register  of  all  deeds  and 
instruments  affecting  land  will  be  of  decided  advantage,  as 
regards  large  purchases.  With  respect  to  smaller  transac- 
tions,— especially  those  in  the  country,  in  which  the  more 
cumbrous  and  intricate  proceedings  of  the  Law  are  generally 
dispensed  with, — ^your  Committee  believe  that  the  same  facility 
which  would  be  afforded  by  a  general  Register  in  dealings 
with  large  estates,  applies  equally  to  sales  of  small  properties ; 
yet  inasmuch  as  the  expense  of  registration  will  *  be  more 
severely  felt  by  the  latter  than  by  the  former,  and  as  sales  of 
small  estates  are  so  much  more  numerous  than  transfers  of 
great  properties, — your  Committee  feel  some  doubt  whether 
the  benefits  to  be  derived  will  more  than  compensate  for  the 
cert^n  expense  to  be  incurred.  However,  as  it  is  plainly 
impossible  to  fix  any  limit,  which  would  not  lead  to  this 
anomalous  result — that  all  property  above  a  certitin  value 
should  be  governed  by  one  Law,  while  all  below  it  should  be 
regulated  by  another, — ^your  Committee  are,  upon  the  whole, 
of  opinion,  that  if  the  cost  of  registration  could  be  so  adjusted 


380  General  Register. 

as  to  be  comparatively  small  upon  purchases  below  a  certain 
value^  the  system  of  registration  would  be  made  most  perfect, 
by  being  made  applicable  to  all  lands,  without  reference  to 
their  value.'' 

In  abstracting  the  evidence,  we  shall  take  the  deponents  in 
the  order  in  which  they  occur  in  the  Appendix,  Mr.  Camp- 
belli  the  President  of  the  Real  Property  Commission,  as 
beseems  his  dignity,  comes  first.  The  topics  to  which  he 
addresses  himself  are,  the  insecurity  of  titles  in  the  present 
state  of  the  law ;  equitable  mortgages ;  inconveniences  pro- 
duced by  the  loss  or  mislaying  of  deeds,  which  would  not  have 
been  felt  had  copies  been  kept  in  a  Register ;  the  supposed 
protection  by  terms  5  a  plan  suggested  of  giving  notice  of  all 
subsequent  conveyances  by  indorsement  on  the  first;*  the 
expense  and  delay  under  a  register,  &c.  We  shall  quote  a 
few  of  his  observations  under  this  last  head,  as  they  confidently 
predicate  the  mode  in  which  the  measure  must  work. 

"  Your  observations  in  favour  of  registry  are  directed 
to  the  state  of  Real  Property,  as  it  exists  at  present,  not  to  the 
state  of  Real  Property  as  it  will  be  if  those  improvements  in- 
troduced by  yourself  into  the  House  of  Commons  are  carried 
into  effect  ? — I  do  not  think  the  improvements  referred  to,  or 
any  improvements  that  can  be  introduced,  will  obviate  the  ne- 
cessity of  registration. 

"  If  those  improvements  are  carried,  will  they  not  ren- 
der registration  much  more  simple  and  useful? — Most  un- 
doubtedly; I  believe  that  no  alteration  can  be  introduced 
into  the  law  which  will  obviate  the  necessity  for  a  Register^ 
because  the  title  to  Real  Property  must  always  depend  upon 
written  documents ;  and  a  Register  is  the  only  mode  of  ascer- 
taining what  written  documents  exist,  affecting  any  particular 
portion  of  real  property.  I  apprehend  that  a  Register  is  the 
foundation  of  all  improvements  in  the  law  of  Real  Property, 
that  it  will  very  much  shorten  conveyances,  and  simplify  the 
whole  system. 

''  Will  you  have  the  goodness  to  state  to  the  Committee 
what  objections  have  been  suggested  to  you  to  registration  ?-** 

*  Law  Mag.  Vol.  IV.  p.  264|  where  tbis  plan  is  discussed* 
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One  objection  which  has  been  strongly  urged  in  the  petitions 
against  the  Registry  Bill  has  been,  that  it  would  occasion 
great  expense.  My  belief  is,  that  it  would  save  very  great 
expense ;  that  a  system  of  registration  extremely  simple  and 
economical  may  be  established.  The  expense  to  be  paid  by  the 
party  would  arise  in  two  ways :  first,  the  search  prior  to  the 
deed  being  executed,  and  then  the  registration  of  the  deed 
when  it  is  executed.  •  Without  entering  into  any  details  of  the 
plan  of  registration  which  I  shoiild  propose,  I  apprehend  that 
a  Register  may  be  so  constructed  that  a  search  may  be  made 
with  facility  and  certainty,  and  that  upon  the  average  the 
search  would  not  cost  more  than  10s.  Then  as  to  registering 
the  deed,  there  are  two  modes  in  which  the  registration  may 
take  place,  either  by  memorial  or  by  inroUing,  or  leaving  the 
deed  or  a  copy  deposited.  Of  the  two,  I  should  certainly 
prefer  either  the  deposit  of  the  original  deed,  or  a  copy  of  it, 
because  the  deed  or  a  copy  will  answer  many  purposes  which 
the  memorial  will  not;  and  in  point  of  expense,  it  will  be 
found  that  a  copy  of  a  deed  can  be  made  generally  for  a 
smaller  expense  than  a  memorial,  because  the  memorial  re* 
quires  some  skill,  and  can  be  made  only  by  a  professional 
man;  whereas  a  duplicate  or  a  copy  of  the  deed  is  mere 
stationer's  work,  and  looking  to  the  average  length  of  the 
deed,  calculating  what  will  be  the  expense  of  the  copy,  it  is 
found  that  that  expense  is  less  than  is  paid  for  a  memorial  in 
the  county  of  Middlesex;  and  then  instead  of  there  being  a 
delay  of  months  or  years,  which  generally  takes  place  now,  I 
apprehend  that  if  a  good  Register  were  established,  any 
transfer  or  mortgage  might  be  brought  to  a  conclusion  in  a 
few  days,  because  after  the  agreement  between  the  parties^ 
the  vendor  would  merely  state  what  his  deeds  were,  there 
would  be  immediately  an  application  to  the  Register  Office  to 
^e  whether  the  deeds  are  registered,  and  whether  there  axe 
any  others  registered  affecting  the  property;  an  answer  to 
that  may  be  received  in  the  course  of  post,  the  deed  may  then 
be  immediately  drawn  and  executed;  it  will  then  be  sent  to 
be  registered ;  a  certificate  may  be  received  in  the  course  of 
post  from  the  Register  Office,  stating  that  it  has  been  regis* 
tered,  the  purchase  money  may  then  be  paid,  and  the  tranar 
action  is  completed." 
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He  disdnguishes  the  Middlesex  and  Yorkshire  Register!, 
and  on  being  asked  as  to  the  Bank  of  England*  repUes»  that 
he  believes  no  difficulty  occurs  in  its  accounts,  but  adds  that 
the  Register  will  be  conducted  on  a  difierent  system : 

*'  Is  the  deed  itself,  or  a  copy  of  the  deed,  proposed  to  be 
registered  ?— ^I  propose  that  it  should  be  in  the  option  of  the 
purchaser,  either  to  deposit  the  deed  or  a  duplicate,  or  a  copy. 

>'  At  whose  expense  ? — Of  course,  at  his  own  expense.  It 
has  been  stated  that  it  would  be  a  hardship  on  the  purchasers 
of  small  properties,  having  a  copy  made ;  I  would  leave  it  in 
their  option  to  have  a  copy  sent,  or  if  they  chose  to  save  the 
copy,  that  they  should  send  the  original  deed.  But  I  think 
that  deeds  are  likely  to  be  so  much  altered  by  improvements 
introduced  into  the  law,  that  making  a  copy  will  be  much  less 
operose  and  expensive  than  at  present. 
.  ^^  Do  you  not  conceive  that  the  memorials  may  be  so  framed 
as  to  meet  the  great  evil  you  have  referred  to,  of  the  suppres* 
sion  of  facts  stated  in  the  deed?-*-I  think  the  memorial  may 
be  so  constructed  as  to  secure  that  object,  for  it  will  always 
give  notice  of  the  deed,  and  put  the  party  on  inquiring  into  its 
contents  \  but  it  appears  to  me  that  it  would  be  as  expensive, 
and  that  that  would  not  produce  one  of  the  collateral  benefits 
arising  firom  the  registry  of  the  deed. 

*^  Have  you  made  any  calculation  of  the  number  of  folios 
contained  in  deeds  ? — Yes ;  a  calculation  has  been  made  of  the 
number  of  folios,  upon  the  average,  in  deeds,  and  taking  the 
average  of  the  calculated  expense  of  making  a  copy,  it  is 
found  that  that  expense  is  less  than  that  of  a  memoriid.'' 

*^  In  the  case  of  parties  who  have  deeds  drawn  out,  will  not 
the  attorney  expect  to  be  paid  for  the  copy  for  the  inrolment 
as  much  as  for  the  original  deeds  ? — No. 

*^  Would  any  respectable  attorney  allow  a  copy  of  the  deed 
which  must  be  subsequently  witnessed,  to  be  given  to  a  copy* 
ing  clerk  ? — I  apprehend  he  himself  would  be  allowed  to 
charge  only  that  which  would  be  a  reasonable  compensation, 
which- would  be  less  than  that  of  preparing  a  memorial.  In 
the  county  of  Middlesex  there  is  always  a  charge  made  for  a 
memorial,  which  is  greater  than  the  average  expense  of  making 
an  entire  copy  of  the  deed. 

'^  Would  there  not  be  great  danger  arising  from  mistakes 
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in  tfiose  copies^  if  they  are  io  be  roade^  of  great  importance  ? — 
I  should  imagine  not." 

The  following  remarks  on  small  purchases  merit  attention: 

'^  Woiild  not  the  expense  of  registration  bear  very  heavy  on 
persons  making  small  purchases? — ^I  think  not;  because,  if 
they  need  not  search,  no  new  risk  would  arise  from  their  not 
searching;  if  they  proceed  on  confidence  now>  they. might 
proceed  on  confidence. hereafter ;  then  the  only  expense  would 
be,  sending  up  to  Lond<ftn,  or  wherever  the  Register  Office  is 
established,  a  memorial,  or  copy  of  the  deed,  which  might  be 
done  at  ah  expense  of  probably  10^.  If  there  is  a  metropo- 
litan Register,  it  is  proposed  that  the  expense  of  transmission 
^hall  be  equalized  by  an  arrangement  with  the  post-(XlBce«. 

^^  If  there  was  no  search  in  small  properties,  would'  it  not 
be  as  well  to  relieve  properties  of  a  certain  value  from  all 
register? — ^^That  would  be  a  question  of  detail ;  I  should  think 
it  wrong  to  do  so;  they  would  incur  no  risk,  in  not  making 
the  search,  but  the  purchaser  would,  £br  his  own  safety,  send 
his  deed  to  be  registered,  for  the  vendor  might  sell  to  another 
person,  and  then  the  deed  of  another  person  would  prevail 
over  his ;  that  expense  would  be  a  mere  trifle,  I  believe  not 
more,  than  10^.  or  80«. 

^*  Suppose  I  wish  to  buy  a  40«.  freehold  in  the  county  of 
Westmoreland,  Ihave  to  send  up  to  London  to  know  whether 
the  vendor  has  a  right  to  make  the  sale,  before  I  pay  him  th4 
money  ?-— Yes,  if  you  have  no  confidence  in  him. 

'*  Therefore  of  necessity  for  -a  small  purchaser,  seio^zhing 
the  Register  would  exist? — The  argument  is  this,  ^*  At  prei 
sent  there  is  perfect  honesty,  we  have  been  proceeding  with 
entire  safety  upon  confidence;**  the  same  honesty  will  prevail  | 
they  may  proceed  oil  confidence  hereafter  as  safely  as  they  do 
now,  for  any  thing  prior  to  the  execution  of  the  deed;  but, 
subsequent  to  the  execution  of  the  deed  there  is  a  new  burdeii 
cast  upon  the  purchaser  ;<  he  is  now  in  no  danger  from  a  deed 
subsequently  executed,  but,  ctfter  registration  commences,  he 
will  be  exposed  to  that.  The  deed  between  him  and  his  vendor 
will  be  good  without  registration,  but  not  as  against  a  subset 
quent  purchaser,  therefore,  that  imposes  upon  him  the  necessity 
of  having  his  deed  registered;  the  only  expense  will  be,  the 
sending  it  to  the  county  town  or  to  London. 
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*^  Do  not  you  also  impose  upon  him  the  necessity  of  search- 
ing the  register-office? — No,  at  present  he  runs  the  same 
risk. 

'^  Are  you  aware  that  in  the  present  register  districts,  a 
search  sometimes  costs  more  than  the  worth  of  the  property 
conveyed  ? — I  kiiow  searc^i^s  have  been  very  expensive ;  what 
proportion  it  has  borne  to  the  property  conveyed  I  cannot  say ; 
a  search  would  be  no  more  necessary  than  it  is  now ;  liow  you 
say  they  proceed  on  confidence,  then  they  would  proceed  on 
confidence  just  as  they  do  now* 

'^  How  does  a  small  purchaser  know  that  the  seller  has  not 
already  sold,  or  that  he  has  a  title  to  that  he  proposes  to  sell? 
— There  is  no  hew  danger  imposed  upoii  him  at  present ; 
there  may  have  been  a  conveyance  executed  before,  just  as 
there  may  be  now;  but  it  is  said,  ^  There  is  such  perfect 
honesty  in  all  transactions,  that  that  danger  is  disregarded.' 

'^  Are  you  to  he  understood  that,  under  the  operation  of 
your  plan,  about  208,  woiild  be  the  average  expense  of  regis- 
tering,'End  10«.  the  expense  of  seatch? — I  believe  that  would 
be  so.  .     . 

^'  Do  you  not  think  that  the  new  system  of  registration  and 
transfer  of  small  properties  will  be  attended  with  more  expense 
and  more  trouble  than  undet  the  present  system?— I  think 
not ;  there  will  be  the  expense  of  having  the  deed  registered^ 
but  I  believe  that  that  expense  will  be  much  more  than  coun- 
terbalanced by  the  facilities  which  will  be  affotded  in  small  as 
weir  as  in  large  purchases.  I  believe  that  in  small  as  well  as 
great  putchases  much  expense  is  now  incurred  in  making  oiit 
the  title.  .  I  believe  it  is  in  small  purchases  that  the  greatest 
inconvenience  is  felt,  for  there  the  expense  at  present  beats  a 
larger  proportion  to  the  purchase  money.  I  believe  those 
m&king  small  purchases  will  derive  the  greatei^t  advantage ;  it 
is  lamentable  to  see  what  a  large  proportion  of  the  expense 
consists  in  obtaining  the  conveylmce. 

^^  In  a  small  purchase,  if  a  person  Wishes  to  be  secure,  is 
he  not  obliged  to  l^e  the  same  length  of  abiStract  as, in  the 
case  of  alai^ge  purchase  ?'-^yes,  precisely  Ihe  'sai&e  questions 
will  arise. 

**  Wotild  not  the  system  of  registration  tend  to  diminish  the 
length  of  abstract^?— I  think  it  would. 
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"  WouH  it  not  also  diminish  the  length  of  deeds  ? — I  think 
most  essentially. 

''You  have  stated^  that  you  think  registration  would  greatly 
shorten  conveyances  and  abstracts ;  is  it  not  the  case,  that  the 
present  enormous  length  of  conveyances  and  of  abstracts  is 
the  mere  trick  of  conveyancers,  in  order  to  make  great  charges 
to  their  clients,  which  could  not  be  obviated  by  any  system  of 
registration? — I  believe  that  deeds  are  unnecessarily  long,  and 
that  they  are  sometimes  lengthened  for  the  purpose  of  swelling 
the  costs  of  the  attorney ;  at  the  same  time,  with  the  law  as 
now  it  is  in  the  absence  of  a  Register,  I  believe  the  deeds  must 
be  very  lo^g,  and  that  they  must  continue  to  be  very  long  and 
very  complicated.  I  think  they  might  be  very  much  shortened 
and  simplified  if  registration  were  established." 

Mr.  Campbell  next  states  his  expectation  that  both  abstracts 
and  deeds  will  be  considerably  shortened  by  a  Register,  de- 
nying, at  the  same  time  that  they  are  at  present  so  fraudu- 
leiitTy  extended,  for  the  sake  of  costs,  as  has  been  sup|Kised. 
He  thiis  meets  the  ol:gection  drawn  from  the  risk  of  losing  the 
deeds: 

*^  You  propose  that  every  original  document  should  be  sent 
to  the  metropolis  for  registration  ? — Certainly,  to  the  register- 
office,  wherever  it  is  established ;  so  it  is  in  Middlesex,  so  it 
is  in  Yorkshire;  the  deed  is  always  sent  to  the  office  along 
with  the  memorial. 

'^  In  that  case  the  danger  of  loss  of  deeds  will  not  be  got 
over? — It  is  not  from  the  danger  of  the  loss  of  the  deeds  in 
the  carriage  that  the  difficulty  arises,  but  the  loss  of  it  in  the 
hands  of  the  attorney,  through  his  insolvency  or  his  death. 

"  In  the  event  of  the  original  deed -being  destroyed,  would 
the  registered  copy  be  evidence  in  a  court  of  justice  ? — I  think 
that  would  be  a  proper  enactment." 

Here  ends  the  first  day's  evidence.  Most  of  the  second  is 
occupied  with  the  often  agitated  objection  of  publicity,  which 
Mr.  Campbell  answers  as  it  has  been  answered  again  and 
again.  We  think,  however,  that  the  clause  alluded  to  in  the 
following  questions  should  be  re-considered : 

*^  Does  it  not  appear  to  you  that  a  very  simple  remedy,  if 
the  Register  is  not  to  be  open  to  all  the  world,  could  be  de-, 
vised,  by  insisting  upon  having  the  signature  of  the  man  to 
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whom  the  property  belonged  ? — There  might  be  some  difficulty 
in  always  determining,  upon  a  demand  to  search,  to  whom  the 
property  belongs;  and  an  attempt  to  confine  the  right  of 
search,  either  to  the  person  in  possession  or  the  person  who 
is  dealii^  with  him,  I  think,  would  not  be  expedient,  for,  that 
it  would  deprive  the  public  of  many  of  the  benefits  of  regis-* 
tering. 

^'  Who  h^s  a  right  to  look  into  the  title,  except  the  mort- 
gagor or  mortgagee  7~The  bona  fide  claimant,  who  says  that 
the  estate  is  his. 

^'  Is  the  right  of  search  to  be  given  to  a  man  who  goes  to' 
the  registry  office,  and  says,  *  I  claim  such  a  man's  estate  ?'— 
The  provisions  of  the  Bill  are  before  the  Committee. 

*^  Does  not  the  clause,  as  framed,  leave  it  open  to  the  whole 
world? — That  is  a  matter  of  opinion ;  the  clause  in  page  33  of 
the  Bill  confines  the  right  to  search  a  Register  to  the  person 
in  possession,  or  to  a  person  who  is  dealing  with  him,  or  to  a 
claimant.  It  is  to  be  observed,  that  as  to  wills,  we  do  not  hear 
of  improper  inquiries.  A  fraudulent  attorney  will  not  come 
on  speculation  to  inspect  titles,  for,  according  to  this,  no  pei^on 
can  require  a  copy  or  any  extract  fi:om  a  deed,  unless  he  is 
or  represents  bond  fidey  either  the  person  in  possession  or  a 
person  who  really  does  claim  the  estate ;  so  that  an  attorney 
could  not  go  and  find  that  A.  B.  who  is  in  possession,  is  not 
rightfully  in  possession,  and  then  advertise  for  some  person 
whom  he  may  set  up  in  opposition  to  him.  My  clear  opinion 
is,  that  the  Register  should  be  as  much  open  as  the  Register 
in  Doctor's  Commons." 

The  clause  is  said  to  have  been  suggested  by  Lord 
Brougham,  but  the  term  ^'  claimant'*  is  certainly  too  vague. 

On  being  re-examined  as  to  equitable  mortgages,  Mr. 
Campbell  throws  out  a  hint  which  it  is  not  improbable  some 
Chancellor  of  the  Exchequer  may  take  up: — 

^^  You  state,  that  among  persons  most  conversant  with  the 
subject,  it  has  been  regretted  that  the  present  system  of 
equitable  mortgage  should  prevail? — Yes. 

"  Do  you  allude  to  mercantile  men? — Successive  Chan- 
cellors have  regretted  it;  and  I  believe  that  bankers  and  bor- 
rowers of  money  approve  of  it,  chiefly  because  thereby  they 
evade  the  operation  of  the  Stamp  Laws. 
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^' Are  you  aware  that  among  all  the  petitions  presented 
from  merchants  and  mercantile  men,  they  state  that  they 
derive  great  benefit  from  it,  and  would  be  sorry  to  see  it  in- 
terfered with? — Yes;  but  if  the  memorandum  and  stamp  were 
exempted  from  stamp  duty,  I  believe  they  would  be  perfectly 
satisfied;  and  I  should  observe,  that  by  a  bill  introduced  into 
parliament  by  Sir  Edward  Sugden,  though  not  yet  passed, 
equitable  mortgages  would  be  as  much  interfered  with  as  by 
registration,  for  he  provides  that  there  shall  be  no  equitable 
mortgage  without  a  written  memorandum,  which  would  be 
subject  to  an  ad  valorem  stamp  duty." 

As  to  the  highly  important  question,  what  changes  the  Re-* 
gister  will  effect  in  the  practice  of  solicitors,  Mr.  Campbell 
explains  himself  thus : — 

**  Do  you  propose  that  the  certificate  of  the  officer  shall  be 
sufficient,  without  sending  up  a  person  to  make  the  search? — 
Most  undoubtedly,  that  there  shall  be  a  communication,  be- 
tween the  party  in  the  country  and  the  Register  Office. 
There  has  been  a  great  deal  of  misapprehension  or  misrepre- 
sentation upon  that  subject.  It  has  been  supposed  that  the 
efieot  of  this  measure  will  be  to  deprive  the  country  solicitor 
of  all  the  profits  of  conveyancing,  and  to  render  it  necessary 
to  have  an  agent  in  London  to  make  searches  and  to  register 
the  deed;  which  is  entirely  a  misapprehension  or  misrepre- 
sentation^ because  according  to  the  proposed  measure  there 
would  be  no  occasion  whatever  for  employing  any  London 
solicitor  or  agent;  but  the  solicitor  in  the  country,  who  is 
employed  by  the  vendor  or  purchaser,  will  himself  be  able, 
without  employing  any  other  person,  to  complete  the  transac- 
tion. For  example,  I  will  put  a  case  that  there  is  an  agree- 
ment to  purchase  an  estate  in  the  county  of  Cumberland;  the 
solicitor  for  the  vendor  hands  over  his  abstract  to  the  solicitor 
for  the  purchaser;  the  solicitor  for  the  purchaser  will  merely 
have  to  write  a  letter  to  the  Register  Office  in  London,  in- 
quiring what  deeds  there  are  registered,  respecting  the  pro- 
perty in  question;  he  will  receive  an  answer  from  the  Register 
Office,  giving  him  a  copy  of  that  part  of  the  index  which 
respects.the  premises,  and  which  will  disclose  to  him  all  the 
registered  deeds  which  can  affect  those  premises ;  this  being 
received  by  the  solicitor  in  the  country,  he  sees  whether  the 
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deeds  mentioned  in  the  abstract  are  registered,  and  whether 
there  be  any  others  that  are  registered  that  are  not  mentioned 
in  the  abstract.  If  he  finds  that  the  abstract  corresponds  with 
the  register,  and  that  the  deeds  mentioned  in  the  abstract 
make  out  a  perfect  title,  he  has  only  to  draw  the  purchase 
deed,  and  have  it  executed;  he  sends  that  purchase  deed 
directly  to  the  Register  Office,  it  is  there  registered,  and 
returned  with  a  certificate  of  registration ;  the  purchaser  is 
now  absolutely  secure,  and  pays  over  the  purchase  money  to 
the  vendor,  and  so  the  transaction  is  completed." 

"  Do  you  think  a  distant  proprietor  could  transact  the 
business  both  of  registration  and  of  search,  without  the  in- 
tervention of  a  London  attorney  or  solicitor? — Xhat  is  my 
opinion. 

"  Do  you  not  think  that  the  practical  working  of  the  bill 
would  be  to  throw  the  country  solicitors  and  attorneys  out  of 
employment? — I  think  there  would  be  no  such  effect.  The 
bill  has  no  such  tendency.  I  believe  that  the  country  solicitor 
would  place  more  confidence  in  the  officer  of  the  establish- 
ment, than  in  a  London  attorney;  at  present  it  almost  con- 
stantly happens  that  a  London  agent  must  be  employed,  be-^ 
cause  there  must  be  searches  made,  not  only  for  wills,  but  for 
judgments.  In  all  considerable  transactions,  there  is  a  London 
agent  always  employed ;  there  is  no  considerable  transaction 
now  perfected  without  a  conveyancer  being  consulted;  the 
abstract  is  sent  to  the  London  attorney,  he  consults  th^  con- 
veyancer, and  he  is  employed  to  search  for  judgments  and 
inquire  after  crown  debts." 

He  is  asked  again  as  to  the  probable  loss  of  deeds,  and  also 
as  to  the  danger  of  fire;  to  which  he  replies  that  the  building 
might  be  made  fire-proof,  and  that  four-and-twenty  soldiers 
might  have  saved  Bristol  from  conflagration.  Besides,  as  he 
very  properly  suggests,  it  is  only  a  duplicate  or  a  copy  that  is 
to  be  deposited.  "Were  the  office  burnt  down,  the  parties 
would  only  be  in  the  same  situation  in  which  they  are  now. 
I  believe  in  Scotland  they  have  not  duplicates,  that  the  original 
deed  is  deposited  in  the  Register  Office;  I  suppose  that 
England  is  as  orderly  a  country  as  Scotland,  and  I  have  never 
heard  that  the  risk  of  the  deeds  being  burnt  in  Edinburgh  has 
given  anyuneasiness."    Any  one  who  would  lay  much  stress 
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on  such  an  objection  after  this,  would,  we  fancy,  hardly 
hesitate  to  say,  that  the  three  members  of  the  legislature 
should  never  meet  together  again  for  fear  of  another  Guy 
Faux. 

Mr.  Alexander  MundelL  This  gentleman's  evidence  re- 
lates exclusively  to  Scotland.  The  general  effect  is,  that  the 
system  of  registration  has  been  long  established  there  without 
producing  any  of  the  evils  apprehended  from  it.  For  ex- 
ample, Mr.  Mundell  is  asked  whether  he  apprehends  any 
inconvenience  from. publicity: 

"  Do  you  apprehend  any  danger  or  inconvenience  from  the 
publicity  given  to  the  Register? — That  is  matter  of  opinion; 
but  I  believe,  that  the  publicity  is  much  less  than  is  generally 
supposed ;  any  person  dealing  with  an  estate  or  with  a  person 
in  the  way  of  loan,  of  course .  informs  himself  accurately  with 
regard  to  the  situation  of  that  estate;  but  I  do  not  think  it 
goes  much  further. 

"  Do  the  Scotch  deeds  registered  contain  recitals  of  previous 
deeds? — That  depends  very  much  upon  the  nature  of  the 
deed ;  in  general  they  da  not,  because  a  Scotch  instrument 
begins  by  stating,  "  I,  the  heritable  proprietor  of  the  lands 
here  mentioned,  do  so  and  so,"  and  any  person  dealing  with 
him  will  satisfy  himself  that  he  is  the  heritable  proprietor. 

*^  The  Register  in  Scotland,  you  find,  does  away  with  the 
necessity  of  those  long  recitals  we  have  in  England? — I  con- 
ceive, in  a  great  many  instances,  it  does." 

The  Scotch  mode  of  registering,  however,  appears  to  be  a 
very  imperfect  one,  there  being  either  very  bad  indexes  or 
none;  and  there  are  seemingly  as  many  offices  for  register- 
ing  as  there  are  offices  for  obtaining  probates  and  letters  of 
administration  amongst  us.  Mr.  Mundell  states  that  when  a 
deed  is  registered  in  Edinburgh,  the  expense  of  employing  a 
legal  man  in  Edinburgh  is  incurred. 

Mr.  John  Richardson.  This  gentleman's  evidence  also  re- 
lates exclusively  to  Scotland.  In  one  material  point  only  does 
he  differ  from  Mr.  Mmidell. 

'*  You  have  heard  a  great  deal  of  the  latter  part  of  Mr. 
Mundell's  examination  ?-T-Yes. 

"Does  your  idea  consist  with  his?-rYes,  in  the  greater 
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part.  With  respect  to  the  transmission  of  the  instrument  of 
sasine  to  the  registrar  direct,  I  think  that  that  would  be 
attended  with  a  disadvantage  not  adverted  to;  the  agent  to 
whom  it  is  transmitted  goes  to  the  Register  Office  with  it,  and 
both  he  and  the  keeper  of  the  minute  book  sign  the  entry  in 
the  minute  book,  in  which  are  stated  the  names  of  the  parties, 
of  the  lands,  of  the  county  and  parish  in  which  they  are 
situated,  and  the  day  and  hour  at  which  the  sasine  is  given  in ; 
so  that  there  is  a  security  that  no  improper  liberty  will  be 
taken  in  postponing  one  sasine  to  another. 

"  Do  not  you  imagine  that  could  be  done  equally  by  the 
registrar  making  a  tninute  of  the  same  particulars? — ^If  it  is 
thought  fit  to  trust  to  the  keeper  alone;  but  if  he  was  disposed 
to  do  that  which  was  wrong,  he  might  give  an  undue  advan- 
tage to  one  person  over  another." 

Mr.  Richardson  states  the  average  expense  of  registra- 
tion in  Scotland  to  vary  from  seven  to  fifteen  pounds.  His 
general  estimate  is  as  follows : 

"  Are  you  of  opinion  that  the  system  of  registration  in 
Scotland  has  been  very  beneficial  to  that  country? — Extremely 
beneficial,  firom  the  security  which  it  affords. 

"  State  the  grounds  on  which  you  conceive  it  to  have  been 
beneficial  to  the  country? — I  would  state  generally,  the  secu*- 
rity  it  gives  either  In  purchasing  or  in  lending;  it  is  almost 
infallible. 

^'  From  your  experience  as  a  professional  man,  has  it  tended 
to  do  away  litigation? — I  c^mceive  it  has  in  a  great  degree. 

"  As  &r  as  your  experience  goes,  has  it  enabled  the  landed 
proprietors  to  borrow  money  under  the  rate  at  which  it  can  be 
borrowed  in  England? — I  have  believed  that  we  could  borrow 
money  at  a  half  per  cent,  less  in  Edinburgh  than  in  London, 
and  I  have  ascribed  that  (perhaps  erroneously)  to  the  effect  of 
our  system  of  registration. 

*^  Have  you  heard  the  complaint,  that  small  purchases  are 
afiected  by  the  expense  of  registration? — That  may  be  made 
a  subject  of  complaint,  but  I  cannot  say  that  I  have  heard  it." 

Mr.  Thmnas  Baker ^  a  parliamentary  agent,  formerly  in  an 
attorney's  office  in  Dublin,  speaks  a»  to  the  Irish  Register. 
He  thus  describes  the  mode  of  registering  and  searching: 

"  Have  you  any  local  Register  offices? — None  whatever. 
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''All  deeds  or  instruments  registered  in  Ireland  are  sent  to 
the  Register  Office  in  Dublin? — They  are. 

*'  How  is  the  deed  registered? — There  is  a  memorial  of*  it 
engrossed  on  parchment^  containing  a  short  abstract^  gene- 
rally the  nature  of  the  deed,  the  parties'  name^  and  descrip- 
tions in  full,  the  date,  the  denomination!^  of  lands  charged, 
and  the  short  contents,  engrossed  on  parchment.     The  memo- 
rial is  signed  and  sealed  by  all  or  some  of  the  parties  who 
have  executed  the  deed,  in  the  presence  of  two  witnesses,  one 
of  whom  must  be  a  witness  attesting  the  execution  of  the  deed 
by  the  party  who  signs  and  seals  the  memorial.    This  witness 
attends  at  the  Register  Office  in  Dublin  with  the  original 
deed  and  memorial  to  be  registered.     An  affidavit  in  writing, 
which  is  put  on  the  same  skin  of  parchment  that  contains  the 
memorial,  is  made  by  the  witness  before  the  registrar,  or  his 
deputy,  in  the  office,  in  which  the  witness  swears  that  he  is 
an  attesting  witness  to  the  deed  and  memorial  produced,  that 
he  saw  the  same  duly  executed  by  the  parties  executing  the 
same  respectively,  and  that  he  delivers  the  deed  and  memorial 
to  the  register,  to  be  registered  pursuant  to  act  of  parliament, 
stating  the  precise  time,  to  the  minutey  that  he  so  delivers 
same*     The  officer  sees  that  this  is  strictly  correct,  as  the 
blank  is  filled  up  in  the  office  in  his  presence,  and  the  hour 
and  minute  must  be  inserted  according  to  the  office  clock;  the 
officer  examines,  and  if  it  be  the  correct  and  proper  stamp,  the 
affidavit  being  made  and  the  fees  paid,  the  deed  and  memorial 
are  left  with  the  officer,  and  the  registration,  so  far  as  the 
party  is  concerned,  is  complete.     A  clerk  in  the  office  imme- 
diately copies  into  a  paper  book,  for  immediate  reference,  the 
parties  names,  in  alphabetical  order.     The  memorial  is  also 
examined  with  the  deed,  and  if  found  that  it  corresponds  with 
the  deed,  and  that  the  provisions  of  the  Registry  Act  have 
been  complied  with,  a  certificate  is  indorsed  on  the  deed,  to 
the  effect  that  a  memorial  of  the  deed  was  registered,  specify- 
ing the  date  and  hour  stated  in  the  affidavit,"  and  also  the 
number  of  the  book  and  page  therein,  in  which  the  memorial 
is  to  be  found  transcribed,  and  the  number  affixed  to  the  me- 
morial; and  the  deed  is  returned  to  the  party  who  brought  it 
to  be  registered. 
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"  Is  that 'indorsement  signed  by  any  one  in  the' Register 
Ot&cet — Yes,  by  the  deputy  register. 

**  The  memorial  is  kept  in  the  oflice? — Yes,  and  is  filed." 

"  Have  the  goodness  to  describe  how  you  make  a  search  in 
Dublin? — If  I  want  a  search  to  be  made  by  the  office,  I  give 
directions  in  writing  for  the  search  I  require;  either  a  search 
for  all  acts  affecting  the  lands  (which  I  name)  for  a  specified 
time,  or  for  all  acts  affecting  those  lands  by  one  or  more 
persons,  whom  I  also  name  and  describe.  I  leave  those 
instructions  with  an  officer,  he  hands  it  to  a  clerk,  and  directs 
him  to  make  the  search ;  the  clerk  then  gives  an  abstract  of 
all  the  memorials  carefully  from  the  time  required  by  me,  that 
is  copied  fair  on  paper,  and  signed  by  the  chief  registrar. 

"  Does  he  state  the  nature  of  the  incumbrances? — Yes,  he 
states  shortly  the  substance  of  every  memorial  which  has 
relation  to  the  particular  lands  mentioned  in  the  search." 

The  charge  for  searching  is  regulated  by  act  of  parliament, 
but  the  witness  has  omitted  to  specify  it.  He  says  that,  for  a 
search  of  forty  or  fifty  years,  ten  days  or  a  fortnight  ordinarily 
elapses  before  the  answer  is  returned. 

Mr.  JephsoUy  M.P.,  speaks  also  to  the  Irish  Register  ex- 
clusively, and  gives .  some  curious  information  as  to  indexing. 
In  reading  the  following  extract,  it  will  be  borne  in  mind  that 
the  difficulty  in  its  full  extent  is  peculiar  to  Ireland : 

"  Can  you  inform  the  Committee  what  is  the  average  num- 
ber of  entries  made  in  each  registration?-^ Here  are  the  300 
first  memorials  registered  this  year;  out  of  300  memorials,  I 
find  that  about  ^  of  them  had  one  grantor  and  one  denomi- 
nation of  land  only;  that  54  had  either  two  grantors  and  one 
land,  or  two  lands  and  one  grantor;  that  is,  three  entries  were 
to  be  made  in  the  indexes,  that  38  had  four  to  be  indexed, 
and  that  22  had  five.  In  one  case  stated  there,  there  are  160 
different  denominations  of  land,  each  of  which  was  separately 
indexed ;  and  in  a  deed  lately  registered,  connected  with  Lord 
Lorton's  estate,  there  were  767  denominations  of  land;  so 
that  there  may  have  been  767  different  entries  in  the  index, 
relating  to  one  memorial  only.  That  memorial  contained 
3000.  words,  including  the  denominations.  The  fees  under 
the  9th  of  Geo.  IV.  were  only  \L  10*.  to  the  Registry  Office,. 
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and  the  -fee^,  had  my  bill  been  in  operation,  would  have  been 
10/.  6f .  Set  Even  this  sum  would  scarcely  have  paid  the 
office  expenses.  One  object  which  I  have  is,  to  make  the 
charges  of  the  office  more  nearly  correspond  to  the  expense  of 
doing  the  business  required;  at  present  they  are  generaUy 
much  too  high,  and  sometimes,  as  above,  too  low. 

"  Could  any  mode  of  indexing  be  devised,  by  which  fewer 
than  767  entries  should  be  made  upon  the  index  of  that  sale? 
— I  cannot  answer  that,  because  possibly  there  may  be  a  great 
number  of  aliases  of  lands  in  those  767,  the  same  piece  of  land 
having  different  denominations.  I  have  here  an  abstract  of 
memorial  to  which  there  are  18  names  of  grantors  and  about 
60  denominations  of  land.  This  will  give  the  Committee 
some  idea  of  the  difficulty  of  registering  in  Ireland,  from  the 
number  of  aliases.  Het'e  is  *^  the  manor  of  Mosstown,  and 
the  lands  of  Kennagh,  otherwise  Keenagh,  otherwise  Moss- 
town,  otherwise  Mosstown  Island."  Whether  all  this  refers 
to  the  same  land  I  do  not  know.  Here  is  another  '^  Coole- 
netinch,  otherwise  Coolnehinch,  otherwise  Coolnatensic,  other- 
wise Coolnehinch,  otherwise  Coolnehensie,  otherwise  Coolene- 
tensie." 

Generally  speaking,  this  gentleman  confirms  the  account 
given  by  Mr.  O'Connell  of  the  effects  of  registration :  ".  Is  it 
your  opinion  that  even  with  these  defects  the  registration  in 
Ireland  is  a  great  benefit  in  the  country? — A  great  benefit." 
It  appears  that  country  attorneys  do  not  correspond  directly 
with  the  office,  but  employ  a  Dublin  agent  or  come  up  to 
Dublin  themselves. 

Mr.  J.  H.  Christie,  a  conveyancer,  explains  at  some  length 
the  plan  of  Indexing  proposed  by  the  Commissioners,  with 
whom  he  coincides  except  in  giving  the  preference  to  memo- 
rials : 

"  If  a  complete  system  of  Registration  were  to  be  esta- 
blished, what  are  the  advantages  which  it  appears  to  you 
would  be  derived  to  the  system  of  Conveyancing  itself,  with 
respect  to  the  shortening  deeds? — It  is  not  so  much  the 
shortening  of  deeds,  I  think,  as  diminishing  their  number^ 
which  is  to  be  looked  for  if  a  complete  system  of  registration 
upon  this  plan  be  established.     Upon  the  great  majority  of 
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purchases  the  longest  deeds  would  be  saved,  namely,  the  deeds 
containing  assignments  of  terms  and  getting  in  legal  estates, 
and  it  is  not  merely  the  expense  of  that  deed  that  will  be 
saved,  but  also  the  expense  now  incurred  to  get  a  party 
competent  to  execute  it.  For  this  purpose  you  have  to  take 
out  limited  administrations,  and  in  fact  the  expense  is  endless 
of  keeping  on  foot  terms  of  years,  which  are  now  resorted  to 
as  a  sort  of  expedient  instead  of  a  Register. 

"  And  those  improvements  you  could  not  adopt  without  a 
complete  system  of  registration? — I  think  the  insecurity  would 
be  felt  so  strongly  that  it  would  depreciate  the  value  of  land 
altogether. 

"  Would  you  not  in  some  degree  be  able  to  dispense  with 
the  recitals  that  are  necessary  to  connect  different  transac- 
tions ? — I  think  we  should ;  but  I  am  not  quite  clear  how  far 
it  would  go  in  that  way.*' 

This  gentleman  states  the  present  expense  of  searching  for 
evidence  of  title  and  the  sense  of  insecurity  as  intolerable. 
On  the  existing  reliance  on  terms  he  observes : 

"  It  is  considered  of  so  much  importance,  that  I  remember 
the  late  Mr.  Saunders  saying,  that  if  he  were  purchasing  an 
estate  for  10,000/.,  he  would  willingly  give  500/.  more  if  he 
found  one  of  those  outstanding  estates  which  he  could  get 
assigned  to  a  trustee :  he  was  a  man  of  great  experience,  and 
a  man  whose  opinion  was  eminently  entitled  to  attention* 

"  Have  the  goodness  to  explain  why  a  Register  would 
render  it  unnecessary  to  keep  those  outstanding  terms  afloat  ? 
— Because  the  effect  of  an  assignment  of  those  terms  is  to 
give  priority  to  an  incumbrance  which  in  point  of  time  is  sub- 
sequent ;  the  Register  will  give  effect  to  all  incumbrances  ac- 
cording to  their  priority  in  the  Registry ;  therefore  this  end 
would  no  longer  be  answered." 

Mr.  John  Bell,  K,  C.  We  give  the  commencement  of  this 
eminent  lawyer's  examination  as  it  stands : 

**  You  were  examined  before  the  Commissioners  for  in- 
quiring into  the  law  of  Real  Property? — I  was. 

"  Were  you  examined  once  or  twice  ? — I  believe  two  or 
three  times, 

*'  What  was  your  opinion  at  that  time  upon  the  subject  of 
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Registration  ?-^I  thought  that  it  would  be  a  very  useful  thing. 
The  first  communication  I  had  with  the  Commissioners  was  a 
written  communication^  in  which  I  stated  my  opinion  to  be, 
that  it  would  be  a  very  useful  thing  if  a  mode  could  be  adopted 
which  would  answer  the  purposes,  but  that  I  did  not  then  see 
what  mode  could  be  adopted  which  would  not  be  subject  to 
great  objections,  and  leave  the  matter  in  a  worse  state  than  it 
was  before. 

"  You  have  had  occasion  to  talk  upon  this  subject  with  Sir 
Samuel  Romilly  and  others  of  great  experience,  have  you  not  ? 
— Not  much,  till  lately :  I  was  a  very  early  pupil  of  Sir 
Samuel  Romilly,  and  lived  in  great  habits  of  intimacy  with 
him  till  his  death ;  when  Solicitor  General,  he  mentioned  to 
fne,  that  it  had  been  suggested  to  him  by  a  noble  Lord  then 
at  the  head  of  the  Administration,  that  he  wished  him  to  con- 
sider whether  a  Registry  Act  would  not  be  productive  of  great 
advantage  to  the  public,  and  asked  me  whether  I  had  con->- 
sidered  the  matter ;  I  told  him  I  had  not,  for  that  when  it  had 
occurred  to  me,  I  could  not  think  of  any  mode  of  registration 
which  would  not  involve  the  subject  in  great  dilRculties;  that 
I  thought  the  present  Register  Acts  were  more  injurious  than 
beneficial  to  the  public. 

"  You  never  entertained  any  doubt  as  to  the  expediency  of 
the  principle  of  registration  ? — No ;  I  believe  the  written  com- 
munication I  first  gave  to  the  Commissioners  is  printed  in  the 
Appendix  to  the  second  Report,  p.  86. 

"  Since  you  were  examined  by  the  Commissioners,  you 
have  been  made  acquainted  with  the  plan  which  has  been  de- 
vised for  a  General  Register  ? — After  I  M^rote  that  letter,  and 
before  I  was  examined  before  the  Commissioners,  the  general 
nature  of  the  plan  was  communicated  to  me,  and  I  thought  it 
an  exceedingly  good  one,  and  that  it  would  obviate  the  incon- 
veniences which  I  had  dreaded. 

"  Are  you  well  acquainted  with  the  proposed  mode  of  index- 
ing titles  ? — I  think  I  understand  it ;  I  am  not  sure  that  I  do 
fully  understand  it  in  all  respects. 

"  Do  you  conceive  that  would  be  effectual? — I  think  it 
it  would. 

"  Do  you  think  it  would  be  simple  ? — I  think  it  would  be 
very  simple,  and  very  effectual. 
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■  "D5'you  conceive  it  would  be  attended  with  any  incon- 
venience to  th6  owners  of  estates  in  the  way  of  disclosing  their 
titles  to  strangers  ?^-I  think  thiat  is  more  a  matter  of  feeling 
than  any  thing  else ;  as  far  as  my  opinion  goes^  I  should  be 
very  glad  to  have  all  my  future  titles  put  upon  the  Register  as 
a  holder  of  land,  but  to  many  persons  probably  it  might  be 
very  unwelcome. 

**  It  makes  no  disclosure  as  to  the  past? — No :  it  might  be 
very  injurious  indeed  if  it  made  disclosures  of  the  past,  for 
then  we  might  get  rid  of  many  of  those  guards  which  the 
Courts  have  been  throwing  around  us^  by  outstanding  terms 
and  the  like. 

"  Do  you  conceive  that  as  to  the  future  any  one  would  be 
prejudiced  by  having  the  whole  of  his  title  disclosed,  even  if 
it  was  a  defective  title  ? — As  to  future  deeds,  I  do  not  think  it 
would  prejudice  any  one's  title ;  I  think  it  is  more  a  matter  of 
feeling  than  any  thing  else. 

•  "  Would  not  the  registry  of  a  new  deed  lead  the  party  who 
examined  it  to  the  knowledge  of  previous  deeds  ? — It  might,  in 
many  instances,  lead  him  to  the  knowledge  of  the  existence  of 
previous  deeds,  and,  to  a  certain  degree,  to  the  contents  of 
them ;  for  instance,  it  might  be  very  necessary  to  disclose  the 
origin  of  a  term ;  the  recital  probably  would  state,  that  A.  B., 
one  of  the  parties,  was  the  original  trustee  of  a  term  created 
by  such  a  deed;  that  would  inform  a  reader  that  there  was 
such  a  term,  and  its  origin. 

"  Though  you  yourself,  thoroughly  understanding  the  law, 
may  not  be  afraid  of  disclosure,  do  you  not  think  it  a  reason- 
able ground  of  fear  in  persons  with  the  general  knowledge 
they  have  of  the  tenure  by  which  they  hold  their  lands  ? — 
It  ought  not  to  be  as  to  future  deeds ;  I  think  it  would  render 
them  more  secure.  * 

^'  In  the  first  instance,  if  such  disclosure  took  place,  might 
it  not  drive  parties  to  defend  their  possessions  by  lawsuits  and 
Chancery  suits? — I  do  not  think  it  would  occasion  more  suits, 
I  think  it  would  diminish  them. 

'  •  Do  you  conceive  that  would  be  the  ultimate  consequence, 
or  the  immediate  consequence  ? — I  am  speaking  of  the  title 
from  this  time;  of  course  it  will  require  some  time  to  bring, 
the  benefit  of  a  Register  Act  into  full  effect ;  but  I  think,  with 
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a  good  Register  Act^  after  it  has  been  some  time  in  operation, 
and  a  good  Statute  of  Limitation^  which  we  require,  and  the 
abolition  of  Fines  and  Recoveries,  which  produce  a  great 
complication  in  titles,  it  would  improve  every  person's  security, 
and  greatly  diminish  the  number  of  suits." 

On  being  asked  whether  the  expense  of  making  copies  in 
small  purchases  will  not  be  found  an  inconvenience,  he  re- 
plies : 

"  In  very  small  purchases  undoubtedly  it  will;  but  if  there 
is  a  purchase  of  any  tolerable  amount,  I  think  the  expense 
would  not  be  such  as  to  be  any  material  inconvenience,  and  I 
think  the  purchase  must  be  very  small  which  is  not  worth  the 
expense  of  a  registry. 

"  Do  you  think  the  effect  of  a  registry  will  be  to  increase 
the  expense  of  small  purchases  ? — There  will  be  the  expense 
of  a  copy  of  the  deed,  and  sending  it  up,  and  having.it  regis- 
tered; of  course  Parliament  will  take  care  Chat  these  expenses 
are  limited  as  much  as  possible,  I  mean  the  official  fees.;  the 
mere  copying  cannot  be  a  very  great  expense ;  so  that  I  cannot 
think  this  an  objection  to  weigh  against  the  great  benefits  from 
the  proposed  Register. 

"  Your  observation  goes  only  to  the  counties  in  which  there 
is  no  Register ;  now,  it  cannot  apply  to  Yorkshire  ? — There 
they  register  memorials,  and  I  believe  index  by  names  only, 
to  both  of  which  there  are  strong  objections." 

He  would  give  registered  deeds  priority,  except  in  cases  of 
fraud ;  but  he  would  not  hold  notice  alone  to  constitute  fraud, 
though  it  might  be  an  ingredient  in  the  proof. 

Mr.  Duckworth,  a  member  of  the  Real  Property  Com- 
mission, explains  away,  clearly  and  readily,  many  of  the  or- 
dinary objections  to  the  plan,  and  details  the  proposed  method 
of  indexing,  which,  by  the  by,  is  detailed  some  eight  or  ten 
times  in  the  whole.  The  following  appeal  to  authority  is  all 
that  we  can  afford  to  quote : 

''  This  plan  of  registration  may  appear  to  be  attended  with 
difficulties  to  gentlemen  not  conversant  with  the  subject,  but  it 
has  been  tried  by  several  eminent  conveyancers  upon  long  and 
complicated  abstracts  of  title,  which  they  had  before  them  in 
actual  practice ;  they  registered  every  instrument  in  their 
abstracts  according  to  the  proposed  plan,  and  found  that  it 
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was  done  with  the  greatest  ease  and  safety.  In  the  manor  of 
SioHy  one  of  the  largest  in  the  kingdom^  registration  has  been 
carried  on  for  eighty  years  upon  a  plan  resembling  the  pro« 
posed  plan^  with  perfect  ease  and  certainty." 

Part  of  the  following  information  is  interesting : 

^^  Do  you  consider  that,  under  the  proposed  plan  of  metro- 
politan registration,  every  clerk  employed  in  the  office  must 
have  an  intimate  knowledge  of  conveyancing  ? — No ;  very 
little  knowledge  of  conveyancing  will  be  sufficient  for  most  of 
them. 

'^  You  think  it  is  not  necessary  for  a  person  who,  has  to 
undertake  a  search,  that  he  should  have  a  general  knowledge 
of  conveyancing? — No,  I  do  not  think  it  is  essential  that  he 
should  have  muchc.  In  most  cases  he  will  have  only  to  find 
and  send  a  copy  of  the  Index;  and  if  he  should  have  any  dif- 
ficulties, he  would  apply  to  one  of  the  higher  officers  for 
directions. 

^'  Then  he  will  be  able  to  conduct  the  search  without  that 
knowledge ?— Yes,  in  almost  all  cases;  certainly  in  99  out 
of  100. 

"  What  is  your  opinion  as  to  the  table  of  fees  ? — The  com- 
missioners estimated  the  expenses  of  registration  at  10«. ;  6«. 
for  registering,  to  be  paid  to  the  office,  S«.  for  the  postage  to 
town,  and  2s,  for  the  postage  down.  This  would  average  the 
charges  for  registration  throughout  the  kingdom. 

"  In  your  charges,  do  you  propose  that  the  charge  should 
be  proportionate  to  the  length  of  the  deed  ? — Yes,  that  would 
be  charged  by  folios.  We  ascertained  the  average  length  of 
deeds  in  England.  Mr.  Adlington,  an  eminent  and  experi- 
enced solicitor,  took  the  average  of  the  whole  of  his  deeds 
prepared  in  his  office  from  the  commencement  of  his  practice, 
and  he  found  it  forty-seven  or  forty-eight  folios.  In  the  Bed- 
ford Level  all  deeds  have  been  registered  at  length  for  more 
than  a  century  and  a  half,  and  we  found  that  they  averaged 
about  forty-six  or  forty-seven  folios.  The  parties  would  have 
to  pay  according  to  the  length  :  that  would  fall  on  the  small 
purchases  much  more  lightly  than  on  the  heavy  purchases; 
but  the  average  price  of  a  copy  would  not  be  more  than  8s. 
When  deeds  are  diminished  in  length,  as  we  expect  they  will 
be,  of  course  the  office  copies  will  cost  still  less. 
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^'  What  would  be  the  scale  of  fees  for  searches  ? — The  scale 
of  fees  for  searchea  was  not  fixed^  but  it  was  ascertained  that 
no  search  could  ever  require  more  than  10s.,  and  that  it  would 
rarely  exceed  5*." 

Mr.  John  Rigge,  deputy  registrar  for  Middlesex,  explains  at 
some  length  the  system  of  registration  adopted  in  his  office. 
As  this  is  not  to  be  imitated,  it  would  be  of  little  use  to  copy 
the  account  of  it. 

Mr.  Spence,  a  member  of  the  Committee,  gives  a  decided 
opinion  in  favour  of  the  measure,  and  states,  as  a  fact  coming 
within  his  own  knowledge  as  a  Chancery  barrister,  that  the 
evils  a  general  Register  would  remove,  are  even  more  felt  ia 
small  transactions  than  great. 

'^  Entertaining  these  views,  I  was  a  little  surprised  to  find 
so  many  petitions  from  commercial  men  objecting  to  registra- 
tion* I  cannot  but  think  that  these  petitions  must  have  emanated 
firom  persons  standing  in  the  situation  of  debtors  rather  than 
of  creditors ;  for  it  is  impossible  that  it  should  be  to  the  interest 
of  those  who  are  obliged  to  give  credit,  that  the  property  of 
their  debtors  should  not  be  made  more  saleable  than  it  now 
is ;  but  there  are  some  allegations  in  these  petitions,  which 
lead  me  to  think  that  the  subject  has  not  been  thoroughly 
understood  by  the  petitioners;  thus,  in  the  last  petition  pre« 
sented  from  Liverpool,  there  is  this  statement :  '  Being  im-f 
pressed  with  the  opinion  that  a  general  Register  is  not  only 
unnecessary  to  prevent  the  suppression  of  evidence  of  title, 
the  great  evil  proposed  to  be  remedied  by  the  Bill  in  question, 
but  would  itself  produce  much  greater  evils.*  Other  petitions 
echo  this  statement.  Now  the  great  object  proposed  to  be 
attained  by  registration,  is  not  to  prevent  the  evils  which  may 
result  from  the  mere  suppression  of  deeds,  but  to  prevent  the 
necessity  of  resorting  to  those  expensive  expedients  which 
have  been  invented  by  lawyers  to  remove  the  insecurity  of 
title,  arising  from  the  possibility  which  must  now  exist  in  every 
case  of  the  existence  of  some  document  affecting  the  title 
which  is  not  produced.  I  forbear  to  enter  into  the  question  of 
registration  more  in  detail,  as  I  must  in  that  case  necessarily 
repeat  what  has  already  been  fully  stated  to  the  Committee  by 
other  witnesses." 

Mr.  J.  /f.  Fisher,  a  solicitor  in  large  practice,  decidedly 
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approves  of  the  scheme^  and  illustrates,  by  some  awfully  long 
bills  of  costs,  the  expenses  and  inconvenience  now  resulting 
from  terras.  He  dwells  on  one  supposed  advantage  of  a  Re- 
gister, which  we  do  not  remember  to  have  seen  mentioned 
before : 

**  Do  you  conceive  the  proposed  Registry  will  afford  any 
assistance  in  enabling  parties  to  establish  their  rights,  which 
in  the  absence  of  the  Registry  they  would  not  be  able  to  do  ? 
— I  do  conceive  so. 

"  Will  you  mention  any  particular  instance  ? — There  is  one 
that  suggests  itself  to  me  at  once,  and  arises  out  of  a  case  of 
frequent  occurrence,  in  the  metropolis  in  particular.  It  is  a 
case  of  a  lessor  proceeding  against  an  assignee  of  a  lease  for 
a  breach  of  covenant.  There  are  many  instances  in  which  the 
lessor  is  deprived  of  his  remedy  against  an. assignee  by  being 
unable  to  prove  effectually  the  assignment  to  the  assignee,  so 
as  to  give  legal  evidence  of  his  actually  being  assignee,  as  the 
lessor  has  no  power  to  compelthe  production  of  the  assignment, 
and  generally  no  means  of  showing,  by  other  sufficient  evi-. 
dence,  the  tide  of  the  assignee,  by  which  he  is  deprived  of  his 
remedy.against  the  assignee.  This  would  be  obviated  by  the 
registry,  as  the  assignment  would  there  appear;  and  if  the 
assignee  declined,  oh  proper  notice,  to  produce  his  original 
assignment  on.  the  trial  of  ah  action  against  him,  the  registered 
duplicate  would  be  producible  against  him,  and  be  as  conclu- 
sive and  efiectual  as  the  assignment  itself,  whereby  the  lessor 
would  obtain  a  remedy,  which,  though  legally  entitled  to,  he 
would  otherwise  have  been  deprived  of.  ; 

."  Are  those  cases  numerous  !— Very  common  in  practice." 

Mr.  Holme,  of  the  firm  of  Holme,  Frampton  and  Loftus, 
appears  to  have  been  called  by  mistake,  though  he  giv.es  an 
evidence  well  worth  quoting : 

"  You  are  solicitor  in  a  very  considerable  practice  in  Lon- 
don .?r-I  am.  . 

'^  In  the  course  of  your  practice,  have  you  considered  at  all 
the  advantages  of  a  Registry  or  no  R^istry  ? — I  have  never 
given  the  subject  much  consideration,  but  have  contented, 
myself  with  points  connected  with  it  as  they  have  actuaUy 
occurred.  I  had  the  Bill  given  to  me,  and  I  looked,  at  the 
commencement  of  it ;  but  I  afterwards  contented  myself  with 
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ni^rely  reading  the  marginal  notes;  therefore,  I  may  say  I 
Jtoi  perfectly  ignorant  of  its  contents,  and  I  rather  think  I  am 
attending  here  in  consequence  of  a  conversation  which  I  had 
with  Mr.  Hodgson,  one  of  the  Commissioners,  about  a  fort- 
night ago.  Happening  to  have  a  sum  of  money  to  raise  for  a 
ccAHitry  banker,  byway  of  mortgage,  I  told  Mr.  Hodgson  I 
thought  if  the  proposed  Registry  had  existed,  I  doubted 
whether 'my  client  woiild  have  run  the  risk  of  borrowing  it  on 
mortgage ;  because,  if  any  person  had  seen  the  registry  of  it« 
it  might  have  occasioned  him  to  suspend  his  payments ;  for 
although  I  believe  him  to  be  a  man  of  good  property,  yet, 
having  his  money  out  on  mortgage,  he  could  not  get  it  in*  to 
meet  a  sudden  run' upon  his  bank,  and  at  all  event's  might 
injure  his  credit;  for, '  as  for  niyself,  if  I  were  to  know' that 
any  banker  was  borrowing '  money  on  mortgage,  I  certainly 
would  not' d^al  with  him. 

*'^  As  to  the  case  to  which  you  reftr,  were  you  of  opinion  it 
was  a  good  thing  to  the  person  whom  you  describe,  that  his 
ai&irs  should  be  concealed,  or  that  his  affairs  should  be  dis- 
closed?—That  they  should  be  concealed.  I  believe  he  is  a 
inan  of  very  considerable  property,  and  capable  of  paying  all 
his  debts,'  and  leaving  a  large  surplus  ;  but  if  he  was  to  be 
called' upon  to  pay  immediately,  I  doubt  whether  he 'could  do 
it^  for  he  has  lent  money  upon  mortgage,  and  cannot 'get  it  in 
on  account  of  the  depression  -  of  the  times,  and  this  would 
necessarily,  in  my  opinion^  oblige  him  to  suspend  his  pay- 
ments. 

"  Have  you,  in  the  course  of  your  practice,  been  sensible 
of  many  inconveniences  which  result  from  a  want  of  registra- 
tion ? — I  have  not,  nor  have  I,'  in  the  course  of  an  extensive 
practice  of  thirty  years  and  upwards,  both  in  proper  (f.  e. 
town)  business,  and  in  agency  business  for  above  one  hundred 
country  attornies,  met  with  any  cajse  of  fraud  which  a  general 
Registry  would  prevent,  and  I  believe  such  cases  very  rarely 
.occur. 

Mr.  Adlington.  This  gentleman,  one  of  the  most  eminent 
London  solic^itors,  is  clearly  in  favour  of  a  Register,  but  on 
somewhat  different  principles  from  the  Coiiin\is§ioners,for  he 
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regards  aa  the  chief,  what  they  consider  only  as  a  collateral 
advantage : 

"  I  must  confess  I  do  not  well  understand  the  present  Regis- 
try Bill ;  it  seems  to  me  to  require  a  registry  of  title^  rather 
than  of  deeds ;  my  opinion  i^y  that  a  system  of  registration, 
founded  on  proper .piinfiples,  would  be  beneficiali  and  be  a 
means  of  saying/  instead  of  increasing  expense.  The  loss  <^ 
deeds^  and  the  difficulty  of  getting  at  deeds/ 1  take  to  b^  the 
great  difficulties.  The  suppression  and  forgery  of  deeds  oeea- 
sionally  occur,  but  not  frequently,  the  loss  of  deeds  I  am 
^aid  has  not  been  rare,  and  the  difficulty  of  getting  at  them 
frequent.  I  remember  a  very  serious  case  of  the  loss  of  deeds* 
.which  happened  in  the  office  in  which  I  now  am,  at  the  time 
bf  the  riots  in  1780 ;  it  was  then  the  house  of  Way  and  Shep- 
herd ;  they  were  soUcitors  for  a  gentleman  whose  name  it  is 
not  necessary  to  mention.  There  was  a  cry  that  the. mob  were 
jcoming  to  Mv*  Way's  office,  in  mistake  for  Lord  Mansfield's 
clerk  of  that  name  ;  in  the  moment  of  alarm,  the  deeds  of 
-different  persons  were  put  in  bags,  to  be  removed  in  case  of 
4iecessity.  Tlie  mdb  did  cpme  that  way,  and  the  bags  were 
removed}  .those  containing  the  deeds  of  the  gentleman  I 
allude^to,  were  never  afterwards  recovered;  great  ixiconveai- 
«nce  in  dealing  with  the  property  resulted  from  it.  In  my  own 
^office^  about  two  or  three  years  ago,  being  under  die  necessity 
^of  making  some  repairs  which  exposed  our  paper  room,  a  large 
-quantity  of  p^per  was  stolen  by  two  clerks,  who  also  took 
away  the  title-deeds  belonging  to  an  estate  contracted  to  be 
sold ;  we  traced  and  recovered  some  of  those  4eeda  at  Ports- 
moutb)  some  at  Birmingham,  some  in  CbrayVInn  Lane,  and 
some  in  the  city;  but  although- we  contrived  to  get  back  many 
of  the  title-deeds,  still  the  title  was  defective,  and  we  were 
obliged,  in  consequence,  to  take  the  purchase  oursdves. 

^'  The  consequence  of  the  loss  of  tlK>se  deeds  was^  that  it 
was  impossible  to  make  a  good  title? — It  Wf|s. 

^'  If  duplicates  of  those  deeds  had  been  registered,  all  that 
inconvenience  would  have  been  avoided? — I  conceive  so." 

He  also  objects  to  the  caveat. 

"  Upon  the  whole,  you  are  disposed  to  think  that  the  caveat 
would  encumber  the  system  t — I  think  so,  and  might  be  turned 
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to  bad  purposes  ;  the  caveat  is  intended  to  remove  the  difBeul* 
ties  which  may  arise  between  the  execution  of  a  deed  and  it^ 
registry.  I  see  no  reason  why  there  should  not  be  a  plain 
Written  copy  of  every  deed  on  parchment  in  the  book-form, 
just  like  an  attested  copy,  and  to  be  signed  by  all  parties  at 
the  same  time  with  the  deed,  and  attested  by  the  same  wit^ 
hesses :  that  copy  or  duplicate  should  be  transmitted  to  the 
bfBce,  instead  of  a  memorial.  It  may  be  objected,  that  thk 
i:;annot  be  done  immediately,  as  all  the  parties  may  not  exe- 
cute. 1  have-  known  instances  where  twelve  months  have 
elapsed  before  all  the  parties  could  be  got  to  sign ;  but  I  see 
no  reason  why  the  decfd  should  ndt  be  registered  immediately ; 
it^ould  be  good  against  all  the  parties  who  have  sighed,  and 
be  nottee  to  every  body ;  and*  when  the  other  parties  have 
signed,  an  affidavit  of  a  subscribing  witness  might  be  trans- 
mitted to  the  office,  and  added  to  the  Register.  Jf  the  deed 
be  never  executed  by  the  other  parties,  it  will  be  known,  and 
thus  the  exact  state  of  the  transaction  would  appear  on  the 
•Register ;  if  it  be  executed  subsequently,  you  know  that  also ; 
and  the  Register  will  then  be  a  register  of  truth." 

Mr.  Hodgiin,  the  author  of  an  able  pamphlet  on  Registra- 
tration,  istates  that  he  has  carefully  studied  the  plan,  and  thinks 
it  will  answer  in  all  respects.  He  illustrates  from  his  own 
J)ractice  the  inconveniences  of  the  present  system,  and  ianswers 
YBOSt  of  the  popular  objections.  As  the  fear  of  preventing 
equitable  mortgages  has  been  on  the  increase  of  late,  and  the 
Committee  seem  somewhat  impressed  with  it,  we  shall  quote 
what  he  says  about  that. 

"  One  of  the  objections  which  they  have  pressed  most 
strongly  is,  the  check  which  they  suppose  it  will  throw  in  the 
way  of  equitable  mortgage,  by  deposit  of  the  title-deeds,  in 
consequence  of  the  distance  of  the  Register  Office.  The  first 
question,  of  course,  ought  to  be,  whether  equitable  mortgages 
are  really  desirable.  The  best  authorities,  both  judicial  and 
commercial,  are  clearly  against  them.  This  will  be  seen  from 
the  Reports  in  Equity,  and  from  the  Evidence  in  the  Ap- 
pendix to  the  second  volume  of  the  Commissioners'  Report. 
They  are  an  evasion  both  of  the  Stamp  Act  and  the  Statute  of 
Frauds ;  and  they  often  lead  to  great  litigation,  on  account  of 
the  difficulty  of  ascertaining  the  real  nature  of  the  transaction. 
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But  admitting,  for  tlie  sake  of  argument,  that  they  are  realljr 
desirable,  and  that  facilities  ought  to  be  given  to  them,  then  it 
comes  to  the  question,  whether  the  plan  in  the  present  bill  will: 
materially  interfere  with  them.  On  the  contrary,  I  think  it 
will  facilitate  and  improve  them.  The  equitable  mortgagee 
will  be  much  more  safe  than  under  the  old  system,  because  he 
will  have  the  advantage  of  a  caveat  or  memorandum,  either 
of  which  will  effectually  secure  him  against  any  subsequent 
dealing  with  the  property^  The  former  would  be  free  from 
duty,  and,  by  a  slight  modification  of  the  stamp  laws,  if 
thought  desirable,  the  latter  might  also  be  exempt." 
.  Mr.  Bickersteihy  K.  C  repeats  the  opinion  he  formerly 
expressed  in  <  favour  of  the  Commissioners*  plan,  and  draws 
the  following  very  striking  parallel  between  the  existing 
system  and  the  system  -to  come : — 

''  Perhiq)s  the  most  simple  mode  of  considering  the  effect 
of  the  proposed  registration  would  be,  to  compare  the  steps 
which  have  now  to  be  taken  to  investigate  and  prove  titles,  with 
the  steps  which  would  have  to  be  taken  for  the  like  purpose, 
after  the  system  had  been  long  enough  established  to  bring  all 
tides  .within  its  operation.  I  may  presume  that  a  great  deal 
has  been  said  by  others  of  the  difficulties  which  now  exist;  of 
the  endless  searches  which  are  to  be  made;  of  the  delays,  ex- 
pensesand  anxieties  which  arise,  and  of  the  uncertainly  which 
finally  remains,  after  all  that  can  be  done  has  been  done  to 
remove  doubti  On  this  subject,  therefore,  I  need  say  nothing; 
but  when  the  system  of  Registration  is  fully  established,  one 
duplicate  original  of  the  title-deed^  of  every  estate  ^11  be 
deposited  at  the  Register  Office.  Another  duplicate  original, 
or  an  office  copy,  will  generally^  if  not  always,  be  in  the  hands 
of  the  owner  of  the  estate,  indorsed  or  marked  with  a  number 
referring  to  the  Index  of  Title  at  the '  office.  By  means  of 
that  Index  (a  copy  of  which  may  always  be  obtained)  the 
owner  of  an  estate  will  at  all  times  be  able  to  know  whether 
he  has  in  his  possession  all  the  deeds  which  belong  to  his  title; 
and  if  he  has  not  got  them  all;  he  can  at  all  times  procure 
authentic  copies.  He  may  keep  his  evidences  of  title  in 
perfect  order  with  the  utmost  facility,  and  if  he  desires  to  sell 
or  mortgage,  there  will  be  no  difficulty  in  preparing  a  complete 
abstract  in  the  first  instance^  and  with  the  abstract  he  will 
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deliver  to  the  purchaser  or  mortgagee^  either  a  copy  of  the 
Index  itself,  or  the  number  or  numbers  under  which  the  tiifle 
is  indexed  at  the  Register  Office.  On  the  other  hand,  the 
purchaser,  if  he  did  not  receive  or  rely  upon  a  copy  delivered 
to  him  by  the  seller,  would  himself  apply  to  the  office  for  a 
copy,  and  would  in  answer  obtain  a  complete  list  of  all  the 
deeds  by  which  the  title  could  be  in  any  way  afiected.  Com- 
paring this  with  the  abstract,  he  would  ascertain  whether  the 
abstract  was  complete,  and  generally  it  would  be  so,  for  no 
man,  knowing  that  his  abstract  would  be  tested  by  the  Index^ 
would  ever  think  of  delivering  an  imperfect  abstract.  The 
abstract  being  found  complete,  the  title  would  then  be  exa- 
mined, and  for  the  purpose  of  showing  the  abstract  to  be  true, 
the  seller  would  produce  the  deeds  from  his  own  depositories^  if 
he  had  got  them,  or  duly  certified  copies  from  the  office;  there 
would  be  an  end  of  all  question;  and  if  any  were  accidentally 
lost,,  instead  of  the  extraordinary  difficulties  which  are  now 
experienced,  resort  would  be  had  to  the  office,  and  the  real 
nature  of  the  missing  deed  would  be  ascertained  without  delay, 
and  at  very  little  expense.  The  contrast  between-  this  simple^ 
and  short  proceeding,  and  the  difficult  and  tedious  steps 
which  sellers  and  purchasers  are  now  under  the  necessity  of 
taking,  must  strike  every  one  who  considers  the  subject ;  and, 
without  stating  other  reasons,  it  appears  to  me  perfectly  clear, 
that. great  advantage  would  be  derived  from  the  adoption  of 
the  system  of  registration  now  proposed.  I  have  heard  it 
objected,  that  a  purchaser  may  be  embarrassed  by  the  Index 
taking  notice  of  deeds  which  do  not  in  fact  relate  to  the  par- 
ticular lands  comprised  in  his  purchase;  and  it  is  true,  that 
where  the  owner  of  a  large  estate  has  sold  it  in  detached  por- 
tions, either  simultaneously  or  at  successive  periods  of  time, 
the  Index  of  the  title  of  the  person  who  purchases  the  lot  last 
sold,  will  notice  the  conveyances  to  all  the  preceding  pur- 
chasers. But  it.  is  'singular  that  this  should  be  stated  as  an 
objection  to  registration.  What  now  happens  in  such  a  case 
is,  that  the  purchaser  ascertains  as  well  as  he  can  the  title  of 
the  vendor  to  the  lot  in  question,  and  receives  possession 
from  him.  The  possession  of  the  vendor  is  the  evidence  on 
which  the  purchaser  relies,  that  no  part  of  the  lot  was  com- 
prised in  any  former  sale.     That  same  evidence  will  exist 
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under  a  system  of  registration^  and  moreover  the  purchaser 
may,  if  he  should  desire  to  do  so^  make  himself  perfectly  sure 
by  examining  every  former. conveyance." 

He  was  recalled  on  a  subsequent  day,  and  examined  on  all 
the  main  questions  again^  but  we  have  only  room  for  the 
following  extract,  in  which  he  accounts  for  the  feeling  against 
the  measure: — 

"  How  do  you  account  for  the  opposition  that  the  measure 
has  met  with  from  the  landed  interest? — They  seem  to  be  in 
a  great  measure  ignorant  of  their  real  interest  on  this  subject; 
if  the  case  were  otherwise,  it  would  be  surprising  that  they 
have  so  long  permitted  their  property  to  remain  involved  in 
so  many  difficulties  and  uncertainties  without  attempting  to 
procure  a  remedy;  but  not  being  aware  of  the  circumstances 
by  which  their  interests  are  affected,  they  rely  upon  others  to 
whom  they  impute  knowledge;  and  as  to  those  who  advise,  or 
whose  opinions  are  adopted,  it  is  to  be  considered  that  the 
question  turns  on  probabilities,  and  of  two  men  considering 
the  subject  fairly,  one  may  honestly  give  more  weight  to  a 
supposed  objection,  and  less  weight  to  a  supposed  advantage 
than  another^     The  conclusion  is  therefore  different.    Others 
again,  pleased  even  with  the  difficulties  which  their  own  in<- 
dustry  and  skill  frequently  enable  them  to  subdue,  may  not  be 
displeased  at  the  same  difficulties  remaining  stumbling-blocks 
to  persons  of  less  ability,  and,  enjoying  a  just  eminence  in  the 
present  state  of  things,  may  find  it  difficult  to  bring  their 
minds  to  an  impartial  consideration  of  the  question,  especially 
if  they  have  previously  formed  and  declared  an  adverse  opinion 
with  reference  to  the  present  Register  Offices,  and  have  not 
taken  the  trouble  to  learn  the  details  of  the  present  plan.    / 
should  be  sorry  to  impute  personal  motives  to  persons  who 
are  far  above  them  in  such  a  case;  but  I  think  it  must  be 
admitted^  that  tfiere  arc  some  who  anticipate  from  registrar 
tion  a  loss  of  occupation  profitable  to  themselves,  however 
unnecessarily  expensive  to  those  for  whom  they  act,  and  a 
loss  of  a  very  substantial  influence  of  another  kind}     Con* 
sidering  the  opinions  entertained  against  disclosure,  and  the 
various  intanglements  in  which  the  landed  interest  is  involved, 
I  confess  that  I  am  not  surprised  at  the  opposition  offered  to 

*  The  influence  alluded  to,  we  bt^iicve)  is  that  derived  from  the  cxaXod^  of  deeds* 


Mr.  Belienden  Ker.  407 

this  measure,  which  I  think  likely  to  be  90  beneficial  to  them* 
I  may  add,  that  the  individual  opponents  with  whom  I  ha?^ 
conversed  on  the  subject,  seem  to  have  formed  their  opinions 
on  the  effect  of  the  present  Register  Offices,  and  not  to  have 
studied  the  details  of  the  present  jdan,  which  is  so  entirely 
Afferent." 

Considering  the  immense  number  of  country  practitioners 
that  have  bestirred  themselves  against  the  bill,  it  would  be 
absolutely  ridiculous  to  deny  that  their  opposition  is  wholly 
unconnected  with  p^sonal  motives.  But  those  personal  mo- 
tires  suggest  a  serious  argument  against  the  scheme.  We  have 
contended  again  and  again  that  it  is  of  the  highest  importance 
to  keep  up  th^  character  of  the  profession^  and  that  no  greater 
curse  can  be  inflicted  on  any  country  than  a  set  of  mere 
action-bringing,  quarrel-fomenting  attornies.  At  present  it  is 
diougfat  disreputable  to  appear  too  often  in  the  courts;  the 
creditable  source  of  profit  is  conveyancing.  Change  this 
state  of  practice,  and  the  whole  rank  and  character  of  provin- 
cial attorhies  will  be  changed,  and  all  the  evil  consequences 
above  hinted  at  will  ensue.  We  do  not  say  they  will  ensue 
from  the  Registration  Bill ;  for  it  is  our  matured  opinion  that 
the  country  solicitor  will  have  as  large  a  proportion  of  con- 
veyancing practice  as  before;  but  we  wish  it  to.be  understood 
that  something  more  than  the  interest  of  a  peculiar  class  i^ 
involved  in  the  apprehended  eflfect. 

Mr<  Belienden  Ker  has  more  than  ordinary  claims  to 
attention  on  this  subject.  He  is  a  conveyancer  in  large  prac- 
tice and  a  law  reformer  of  long  standing;^  he  has  written  a 
good  pamphlet  on  Registration,  and  has  evidently  paid  more 
than  ordinary  attention  to  the  plan,  which  is  very  fully  and 
clearly  described  by  him.  We  regret,  therefore,  that  from 
his  having  been  anticipated  in  most  of  his  general  remarks, 
we  can  only  afford  to  extract  a  passage  or  two.  On  being 
asked  whether  the  intervention  of  a  town  solicitor  will  be 
necessary,  he  replies — 

'*  Yes ;  I  have  no  doubt  it  may  be  done  in  the  most  simple 
and  the  safest  possible  manner,  and  that  the  details  may  be  so 

'  **  Some  jrears  ago  I  wrote  an  article  for  the  Edinburgh  Review,  suggesting, 
gencraHj^y  many  improvements  in  the  law,  which  are  now  proposed  by  the  Real 
Property  Conamwitoncrs.*— App.  p,  153. 
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atraiiged  as  that  the  .most  perfect  security  could  be  obtained  f 
the  only  inconvenience  will  be,  the  small  risk  of  sending  by  the 
post;  this  is  as  nothing;  Mr.  Croker,^  I  think,  observes,  that 
in  all  his  official  life  he  never  lost  above  two  or  three  letters. 
The  extreme  carelessness  of  parties  respecting  title-deeds  has 
always  been  a  subject  of  constant  surprise  to  me;  I  have 
frequently  lying  about  in  my  chambers  many  very  important 
documents,  such  as  agreemento,  &c.  &c.  which  are  sent  by 
solicitors,  rather  than  be  at  the  expense  of  taking  copies. 
Any  one  conversant  with  the  careless  way  deeds  are. dealt 
wHh,  and  who  heard  that  one  of  the  objections  to  a  Register 
was,  that  it  would  be  necessary  to  transmit  the  deeds  by  post,^ 
must,  I  think,  smile.  There  is  another  poiAt  which  I  think 
will  tend  very  materially  to  the  simplifying  of  conveyances  of 
small  properties;  these,  may  be  generally  done  Very  simply^ 
and  I  have  no  doubt  very  soon  after  the  establishment  of  a 
Register,  printed  forms  of  conveyances  would  be  adopttdf 
particularly  as  the  cause  for  any  recitals  would  in  most  cf^es 
be  removed;  these  forms  might  be  adopted  with  Very  gffeAt 
ease.  In  France,  I  believe,  much  is  done  by  way  of  printed 
form:  much  is  done  even  in* this  country  already  by  pirinted 
forms:  all  the  conveyances  by  the  Commissioners  of  ]^<^s 
and  Forests,  &c.  are  by  printed  forms.  I  have  na  dotfbt  that 
persons  most  conversant  with  conveyancing  would. frame  such 
general  forms  as  would  enable  six  out  of  ten  conveyances  to 
be  done  with  merely  putting  the  names  of  theseller  and  pur- 
chaser in  the  margin,  and  the  parcels  in  a  Schedule. 
.  "  Does  any  thing  else  occur  to  you  upon  the  subject  of  the 
inconveniences  of  the -present  system?— -I  am  not  aware  that  I 
can  add  any  thing  further;!  may  mention  in  favoUr  of  Re^ 
gistry,  that  Mr.  Gibbon,  when  he  was  about  to  be  a  lender  on 
mortgage,  seemed  to  feel  the  full  benefit  of  Registry,  tho^igfa 
when  he  experienced  the  difficulty  of  selling,  from  having  lost 
some  of  his. deeds,  he  seemed  inclined  to  throw  all  the  blame 
on  the  lawyers,  asking  Lord  Sheffield  how  long  mankind 
would  be  content  to  live  under  their  dominion  and  control; 
but  when  he  employed-  Lord  Sheffield  to  lend  his  money 

'  The  observation  is  made  bjr-  Mr.  Crokcr,  in  the  Preface  to  his  edition  of 
BnswcH's  Johnson,  with  reference  to  the  memoranda  supplied  to  him  b^  Lord 
Stowell^  which  were  lost  on  their  way  to  Sir  Wajtcr  SQOiX,'—EdU,  • 
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for  him,  he  begged  him  to  be  sure  to  pick  out  a  Register 
county^  and  to  take  every  possible  precaution.^'     '  .  . 

In  explanation  of  the  Index^  Mr.  Ker  read  some  observa- 
tions prepared,  with  his  usual  conciseness  and  perspicuity,  by 
Mr.  Duval. 

Mr.  Senior  is  decidedly  in  favour  of  Registration,  and  ap-. 
proves  of  the  plan  proposed  by  the  Commiissioners  in  all  its 
essential  parts.  He  thinks,  however,  that  small  purchases 
should  be  relieved  from  the  expense : 

"  Do  you  think  the  having  to  send  a  copy  of  the  deed  to 
London  to  be  registered,  and  then  its  being  sent  back,  would 
add  much  to  the  expense  of  dealing  with  small  properties  ? — 
I  should  be  very  much  inclined  to  exempt  very  small  proper- 
ties from  the  expense  altogether,  to  allow  deeds  to  be  regis- 
tered free  of  expense  where  the  property  was  under  100/.  I 
have  always  dion^t  that  the  scale  of  duties  imposed  by  the 
stamp  laws,  increasing  in  severity  as  the  property  diminishes 
in  value,  is  most  unjust  and  most  mischievous:  it  tends  to 
create,  what  is  a  great  evil  both  morally  and  politically^  the 
extinction  of  small  properties.  If  I  had  the  re«-modelling  of 
the  Stamp  Acts  (and  they  very  much  want  re-modelling),.  I 
would  abolish  all   duties  on  properties  of  less   value   than 

100/;" 

He  gives  the  following  opinion  as  to  Foreign  Re^sters  ?    * 

"  Have  you  any  knowledge  of  the  Foreign  Registers  ?-^ A 
general  knowledge  that  they  exist  in  every  country  but  Eng- 
land, and  I  am  told  that  they  work  very  well.  I  believe  that 
in  most  cases  the  original  deed  is  retained  in  the  public  office. 
I  am  the  holder  of  a  mortgage  in  Trinidad,  which  is  drawn  in 
the  Spanish  form ;  it  is  a  notarial  act,  a  certificate  by  the 
notary  that  such  a  person  appeared  and  pledged  the  property 
for  so  much  money;  it  is  very  much  like  a  copy  of  Court 
Roll. 

"  Would  that  apply  to  the  transfer  of  property  herei — I 
should  think  so. 

"  Have  you  any  experience  of  the  French  Registration  ?-=- 
I  think  I  have  seen  some  of  their  deeds.  It  is  clear  that  their 
system  of  conveyancing  must  be  effectual,  or  there  could  not 
be  so  many  small  proprietors,  and  such  frequent  changes  of 
property.    I  have  understood  that  in  Belgium  the  expense  i» 
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very  trifliog,  and  the  safety  perftct^  the  time  of  prescripthm 
is,  I  believej  only  about  thirty  years/' 

We  may  mention  here  that  one  of  the  best  short  aceomits 
of  the  foreign  systems  is  to  be  found  in  the  shape  of  a  liihe 
written  for  his  degree  as  licentiate  by  M.  Wolowski^  a  Polish 
law  student  at  Paris,  in  August  last. 

Mr,  J.  J.  Wright^  solicitor^  of  Sunderland,  objects  to  the 
scheme  chiefly  on  the  ground  of  additional  expense  and  delay, 
the  risk  of  losing  the  deeds,  and  Ae  risk  of  mistakes  by  the 
Registrar.  He  also  states,  that  in  one  large  parish  of  Sunder- 
land, the  lands  are  held  by  copy  of  Court  Roll,  and  that  he 
frequently  meets  with  a  disinclination  to  mortgage,  from  a  dis*- 
like  to  the  consequent  publicity.  Mr.  J.  Wright  is  subse- 
quently quesdoned  as  to  tiie  Ship  Registry  Act,  and  admits 
that  it  has  operated  beneficially : 

**  Be  good  enough  to  state  to  the  Committee  why  you  think 
the  registration  of  shipping  beneficial,  and  the  registration  of 
real  property  not  beneficial  ? — For  this  reason :  a  ship  is  a 
valuable  moveable  chattel,  passing  from  one  port  to  another ; 
and  inasmuch  as  sales  and  mortgages  might  take  place  at  et 
distance  from  the  port  where  the  ship  belongs  to  by  the 
master  or  person  in  possession, — I  mean,  suppose  possession 
were  the  only  evidence  of  property, — it  is  proper  that  the 
person  who  has  the  command  of  the  vessel  should  have  some 
official  document  from  some  Office  of  Registry  to  show  the 
title  to  the  vessel,  and  to  show  who  is  the  true  owner,  other- 
wise a  man  might  be  deprived  of  his  property  by  the  firaud  of 
bis  servant.'* 

This  gentleman  gives  a  striking  testimony  as  to  the  state  of 
opinion  in  the  country  as  to  the  Registration : 

'*  Do  you  think  that  the  whole  inconveniences  of  a  general 
system  of  Registration  would  be  greater  than  the  whole  bene- 
fit to  be  derived  from  it? — Most  decidedly  I  do.  I  have  fck 
no  inconvenience,  no  practical  inconvenience,  and  I  have 
known  no  instance  where  any  has  been  felt  by  others.  Al- 
though my  experience  is  not  very  great  (only  a  nine  years' 
practice),  I  have  conversed  with  solicitors  of  forty  or  fifty 
years'  standing,  in  Durham  and  Sunderland,  vho  entertain 
the  same  opinions  and  the  same  views  of  the  question  as  my- 
self.   My  acquaintance  with  country  solicitors  is  tery  generd 
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and  extensive  in  the  county  to- which  I  belongs  but  I  do  not 
know  one  single  individual  amongst  them  favourable  to  Regis- 
tration ;  all  are  against  it/' 

Mr.  Coote.  This  gentleman  is  examined  at  considerable 
kngth,  and  were  the  question  one  of  recent  origin,  we  should 
think  it  necessary  to  quote  largely  from  his  evidence ;  but^ 
viewed  with  reference  to  the  present  state  of  the  controversy, 
we  find  but  little  which  wears  the  grace  of  novelty.  The 
general  effect  is,  that  he  is  opposed  to  the  present  scheme^ 
but  not  to  the  principle  of  Registration : 

"  In  the  present  state  of  the  law,  then,  you  consider  terms 
as  advantageous  ? — Undoubtedly. 

"  In  the  case  of  a  purchaser  or  mortgagee,  you  think  it  an 
advantage  to  him  there  should  be  outstanding  terms  ? — Yes, 
I  think  it  is  a  decided  advantage. 

"  Supposing  a  perfect  Register  was  established,  would  not 
these  become  quite  unnecessary? — Yes,  if  the  Register  carries 
notice. 

**  Then  there  would  be  only  one  single  title  ? — Undoubtedly, 
and  such  might  be  very  desirable ;  but  my  doubt  is,  whether 
a  perfect  Registry  can  by  possibility  be  established,  except  at 
an  enormous  expense. 

*^  If  there  was  a  Register  that  you  could  search  with  facility 
and  certainty,  then  the  titles  would  be  absolutely  secured?— 
Undoubtedly. 

"  What  would  be  your  plan  for  establishing  a  Registry  of 
that  sort  ? — A  survey  of  the  whole  kingdom,  and  mapping  of 
all  the  houses  and  every  acre,  and  dividing  the  kingdom  into 
small  districts,  and  establishing  Registers  in  every  such  dis- 
trict. 

"Would  not  the  subdivisions  of  property,  and  the  joining 
together  of  property  before  subdivided,  soon  render  such  a 
survey  and  plan  of  very  little  value  ? — To  meet  this  evil,  new 
surveys  must  from  time  to  time  be  made ;  this  would  in  a 
great  measure  remove  the  great  objectidn  I  feel  to  a  Register 
depending  upon  a  search  of  names." 

This  plan  of  mapping,  it  may  be  remembered,  was  first 
propounded  in  Mr.  TyrrelPs  Suggestions,  in  which  the  germs 
of  so  many  original  and  ingenious  plans  of  reform  are  to  be 
found.  At  the  same  time,  Mr.  Goote  admits  the  great  merit  of 
the  proposed  Index, 
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:  "  You  prefer  this  plan  explained  in  the  Bill  now  depending 
in  the  House  of  Commons  to  any  antecedent  plan  of  Index  ? — 
Undoubtedly,  I  think  it  very  clever,  and  it  answers  its  pur- 
pose as  much  as  it  is  possible  for  such  a  thing  to  do ;  the  ob- 
jections I  take  the  liberty  of  pointing  out  apply  to  all  Regis- 
ters referring  to  a  list  of  grantors'  names." 

Mr.  Matthew  Pearson,  a  solicitor  of  Selby  in  York,  gives 
some  useful  information  as  to  the  Yorkshire  Register.  He  is 
favourable  to  registration,  but  apprehends  danger  from  the 
loss  of  deeds  on  their  road  to  the  office,  and  prefers  the  York- 
shire system  of  filing  memorials  to  that  proposed  by  the  Com- 
missioners. 

.  Mr.  Stephenson,  barrister,  formerly  Deputy  Registrar  for 
the  West  Riding  of  York,  gives  a  clear  description  of  the 
Yorkshire  system.  Though  the  Indexes  are  exceedingly 
imperfect,  he  speaks  in  high  terms  of  its  advantages. 
,  "  Do, you  conceive  a  Registry  in  Yorkshire  is  very  useful  ? 
— Yes. 

"  Notwithstanding  the  small  number  of  searches  ? — Yes. 
.  "  If  there  were  no  searches  at  all,  the  Register  would  be  a 
dead  letter  ? — Yes  ;  but  looking  at  those  instances  where 
searches  have  been  made,  and  taking  into  consideration  the 
losses  which  have,  to  my  certain  knowledge,  been  avoided  by 
making  the  searches,  I  should  say  it  was  of  the  greatest  pos- 
sible advantage. 

f'  Is  it  of  frequent  occurrence  that,  after  a  search,  the 
abstract  which  has  been  delivered,  is  found  to  be  incorrect  ? — 
Yes. 

?*  Are  there  many  searches  made  from  curiosity  ? — Not 
many. 

"  Can  any  party,  by  paying  a  fee  of  one  shilling,  make  any 
search  he  pleases  ? — Yes." 

Mr.  Preston,  the  eminent  conveyancer,  is  decidedly  opposed 
to  the  scheme,  and  there  is  probably  no  man  living  better 
qualified  to  trace  the  workings  of  it.  He  begins  his  evidence 
thus  i 

"  Have  the  goodness  to  state  how  long  you"  have  practised 
as  a  conveyancer  ?—: From  the  age  of  sixteen  to  the  present 
time,  i.  e.  forty-eight  years. 

'*  Your  business  has  been  extensive  ? — Very  extensivei 
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You  have  favoured  the  profession  and  the  public  with  a 
number  of  publications  on  the  Law  of  Real  Property?— I 
have  published  several  volumes;  the  first  work  at  the  age  of 
twenty-two. 

"  Have  you  attended  to  the  question  of  registration  ? — 1 
have  constantly  looked  at  the  subject  practically  since  it  first 
arose ;  it  was  started  when  I  was  a  member  of  the  House  of 
Commons,  and  then  I  opposed  it,  from  a  conviction  that  it 
was  not  adapted  to  the  laws  and  transactions  of  this  country, 
and  at  that  time  the  objection  prevailed^ 

**  Do  you  still  retain  that  opinion? — I  do ;  though  I  admit 
that  great  advantages  would  be  gained  from  a  registration,  aa 
applied  to  large  purchases,  for  I  do  not  conceal  for  a  moment 
that  if  I  were  buying  an  estate  at  30,000/.  or  upwards,  I 
should,  as  a  purchaser,  be  anxious  to  find  a  registered  title, 
i,  e*  access  to  every  possible  information ;  but  if  I  were  buy** 
ing  an  estate  of  small  value,  such  as  100/.  or  300/.,  or  even 
500/.,  I  should  be  decidedly  against  a  registered  title,  because 
to  be  safe,  in  common  prudence,  I  should  be  bound,  if  I 
began- a  search,  to  make  it  complete^  and  I  should*  not  know 
at  what  point  to  stop. 

"  If  a  property  of  this  sort  were  sold  to  an  unwilling  pur- 
chaser, it  is  obvious  the  expense  of  investigating  the  title 
through  a  Register  would  cost  more  than  the  purchase-mohey. 
The  plan  of  this  registration,  from  the  very  cursory  view'  I 
have  taken  of  it^  for  I  have  looted  into  the  Bill  for  the  first 
time  within  the  last  hour,  offers  to  the  party  the  option  of 
depositing  the  deed  in  the  public  office,  and  of  keeping  a 
duplicate.  In  small  transactions  of  this  sort,  the  property 
would  not  bear  the  expense  of  a  duplicate.  Suppose,  again, 
that  he  was  to  make  a  copy  for  his  own  use,  that  copy  would 
cost  money.  It  frequently  happens,  and  unfortunately,  that  a 
conveyance  of  property  not  worth  300/.  will  be  as  long  ias  a 
conveyance  of  property  of  the  highest  value.  Another  diffi- 
culty occurs :  when  once  a  deed,  or  agreement,  or  caveat^  is 
on  the  Register,  it  cannot  be  taken  off;  and  many  titles  ndiich 
have  a  blot  or  difiiculty  in  them,  are  preserved  firomlitijgatioii 
by  carefully  abstaining  from  sale,  mortgage,  or  ol^er  exposure, 
and  protecting  them  by  a  fine  with  non-claim. 

*'  Again,  there  are  frequently  jointure  deeds,  or  deeds  for 
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raising  portions^  and  those  deeds  are  disregarded  when  the 
jointure  is  determined,  or  the  provisions  are  satisfied.  So 
there  are  contracts  for  sale,  which  are  abandoned,  and  the 
agreement  cancelled,  and  frequently  they  are  neglected  when 
the  contract  is  completed.  Now'all  those,  and  similar  deeds 
and  instruments,  once  lipon  the  Register,  must  be  kept  there, 
and  form  a  part  of  the  abstract ;  fl»o  that  a  title  which  mighl 
honestly  be  made  to  a|^r  very  rimple  without  a  re^irtrationj 
must,  in  order  to  be  satis&ctory  on  a  search  of  the  R^ater, 
have  those  deeds,  &c.  included  in  the  abstract,  since  others 
wise  the  purchaser's  solicitor  cannot  make  the  proper  inquiries, 
or  will  have  notice  that  this  abstract  is  not  ccmptete;  and  Hbe 
moment  that  notice  is  returned  to  him  from  the  office,  that 
there  are  more  deeds  or  instruments  than  those  for  wliioh  the 
solicitor  inquires,  he  must  in  an  instant  be  alive  to  an  inquiry 
for  the  contents  of  those  deeds.  Now  the  abstract  upon  a 
small  purchase  may  cost  nearly  the  whole  ammint  of  the  value 
ef  the  property.  There  are  many  titles  in  which  the  abstract 
will  run  from  a  hundred  to  two  hundred  sheets  «f  paper :  th^ 
charge  for  that  abstract  will  be  ten  shillings  a  sheet ;  that 
charge  would  consume  the  whole  value  of  the  purehase*money 
en  a  small  purchase." 

He  denies  the  existence  of  frauds  to  any  thing  like  a  for- 
midable extent,  but  admits  that  two  have  been  played  off  on 
himself  individually.  He  thinks  that  the  constant  occurrence 
of  ordinary  frauds  will  present  an  insuperable  d>stacle  to  the 
formation  of  an  easily  accessible  Index,  and  objects  that  aAer 
the  establishment  of  a  Register  there  will  be  two  sorts  of 
investigation  necessary,  one  for  the  part  of  title  thatHUt  on  the 
Register,  and  one  for  the  part  which  is  not.  He  also  seems  te 
thipkthat  an  unanswerable  argument  is  deduciUe  from  the 
probable  occurrence  of  such  a  case  as  the  fcdlowing: 

^^  There  is  another  circumstance:  mairjr  prdperties  never 
change  hands  in  any  manner  whatever  for  60  years,  some  for 
100;  and  in  some  instances  there  are  titles  for  300  years,  and 
never  a  single  deed  or  will  in  the  family  which  can  be  found* 
I  had  an  instance,  within  the  last  three  months,  of  a  title 
which  had  gone  through  a  &mily  for  150  yeiars,  without  a 
single  deed  or  will  in  it.  About  30  or  40  years  hence,  some 
families  will  sell  for  the  first  time;  there  will  be  no  deed,  and 


Mvf  Pre»tim.  415 

very  probaUy  no  will.     In  what  a  situation  would  that  title 
ber 

He  conceives  the  duties  of  the  searcher  to  be  of  far  more 
importance  than  is  generally  thought: 

**  The  duties  of  search  are  to  be  imposed  by  the  act  on  an 
irresponsible  officer^  that  is,  on  an  officer  who  is  not  to  bd 
answerable  for  damages  as  the  result  of  his  search  or  certifi* 
cate.  In  the  nature  of  things,  the  principal  of  the  office 
cannot  be  the  person  to  search.  The  magnitude  of  the  duty 
would  put  the  search  beyond  his*  power.  He  must  trust  it  to 
other  persons.  It  will  frequently  require  the  utmost  acumen, 
both  of  mind  and  of  knowledge,  to  make  a  search  with  care. 
No  human  being,  except  he  be  acquainted  with  the  subject, 
€an  comprehend  the  anxiety  which  is  felt  even  by  those  who 
have  experience  in  getting  at  a  knowledge  of  the  deeds  which 
are  material  to  the  tide  when  it*  becomes  complicated.  Titles 
will  sometimes  divide  themselves  into  100  shares  or  more;  I 
have  known  many  instances  of  that  sort.  In  the  last  year  I 
purchased  a  share  of  a  manor  which  was  divided  into  aliquot 
parts  below  100.  To  arrange  and  digest  a  title  of  that  de^ 
seription,  even  with  an  abstract  in  your  hand,  is  a' task-  to 
which  very  few  minds  are  equal;  but  to  have  that  title  traced 
by  a  person  without  interest,  and  without  local  knowl^ge, 
would  be  totally  impracticable.  A  solicitor  having  the  papers 
^fore  him,  and  looking,  at  the  facts,  with  an  intimate  know^ 
ledge  of  the  object  of  his  inquiry,  cannot,  without  the  greatest 
difficulty,  bring  a  title  of  that  description  into  an  intelligible 
form.  No  huraAn  being  would  trust  a  mere  agents  or  hi^  clerks 
in  Buefa  a  transaction;  and  at  present  the  practice  is,  for  ail 
solicitorft  of  eminence  and  of  character,  whenevei*  there  is  to 
be  an  investigation  of  important  deeds  material  to  a*  title,  not 
to  trust  to  an  agent,  but  to  go  personally  themselves  to  make 
the  search,  either  to  London,  if  the  deeds  are  thelre,  or  to  go 
where  they  are  to  be  found." 

We  pass  over  those  parts  of  his  evidence  in  which  the 
ordinary  objections  are  pressed,  and  come  to  Mr.  v  Preston's 
necond  appearance  before  the  Committee'  with  the  view  of 
^ving  his  opinions  upon  the  Bill,  which  it  seems  he  had 
studied  in  the  interim: 

**  Is  there  any  thing  you  wish  to  add  to  your  evidence. 
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which  has  occurred  to  you  since  you  were  last  before  th^ 
Committee? — Upon  looking  further  into  the  subject,  I  have 
endeavoured  to  find  out  what. the  principle  of  the  Bill  is,  and 
it  is  contained  at  the  middle  rather  than  in  the  beginning* 
The  principle  evidently  is  to  get  rid  of  the  rules  of  equity,  and 
every  transaction  is  to  have  priority  according  to  its  registered 
date.  That  is  in  direct  opposition  to  the  present  rules  of  a 
court  of  equity.  That  is  the  first  principle  the  Bill  destroyed. 
The  next  principle  is  a  most  extraordinary  one.  In  the  first 
place;  you  will  not  suffer  a  man  to  protect  his  equity  by 
obtaining  a  legal  estate^  after  this  act  comes  into  operation, 
The>  second  principle  is,  if  a  man  has  obtained  the  tiiost  honest 
title  he  possibly  pay,  and  he  has  not  r^stered  his  deed,  ano- 
ther person,  having  a  iiiU  knowledge  of  the  transaction,  is  at 
liberty  to  take  a  conveyance,  and  by  priority  of  registration 
he  will  have  the  better  title.  That  enactment  will  destroy 
?very  thing  which  we  have  understood  to  be  the  principles  of 
justice. 

'  ^^  That  is  not  a  question  of  registration>  or  no  registration? 
— The  whole  Bill  aims  at  the  accomplishment  of  that  object." 

Mr.  Preston  must  have  known  very  little  indeed  of  this  or 
any  other  scheme  of  registration,  if  what  he  states  himself  to 
have  discovered  in  the  middle  of  the  Bill  came  upon  him  by 
surprise;  and  he  seems  to  «is  to  have  trusted  a  great  deal  too 
much  to  his  powers  of  extemporary  reasoning  throughout. 
For  example :         • 

.  *^  It  would  only  be  the  saving  of  a  few  inches  of  parchment, 
because  there  may  be  an  assignment  of  the.  term  on  a  piece 
of  a  very  small  size^  and  you  have  only  to  assign  such  a  lease 
for  so  and  so  in  the  Register  Office,- which  may  be  done  in  two 
or  three  lines? — No  doubt  you  may  totally  alter  the  system  of 
conveyancing,  and  may  make  it  not  worth  the  pursuit  of  ^ny 
liberal  man  to  engage  in  it, 

^^  Do  you,  then,  think  that  deeds  are  to  be  lengthened,  to 
add  to  the  profits  of  professipnal  men? — I  do  not  say  that 
they  are;  but  you  must  change  the  whole  system,  and  get 
some  one  who  will  be  master  of  the  science,  and  be  able  to 
bring  deeds  into  a  small  compass,  as  in  the  register  of  writs; 
that  this  may  be  done  I  am  quite  confident. 

^^  In- your  opinion,  deeds,  by  the  exercise  of  great  skill  and 


.  Mr.  Presion.   ^  411 

learning,  might  be  very  much  shortened? — J%ere  is  not  amy 
doubt  Oft  that  point;  give  me  a  settlement  an  20  skins,  and  a 
large  fee  for  doing  it,  I  will  bring  it  into  five  skins  ;  but  it 
will  cost  me  ten  times  ttie  labour  to  have  prepared  it  origin-^ 
tflljf' 

:  **  But  registration  would  not  have  that  effect?— Not  regis* 
U^aiion  of  itself;  that  makes  no  change.  . 

;  *^  After  you  had  once,  by  great  labour,  skill,  and  learniqg^ 
got  the  essence  of  your  settlement  of  20  skins  into  5  skins, 
might  not  an  inferior  artist,  copying  your  reduced  precedent, 
pake  use  of  it  with  a  very  small  matter  of  your  learning 
and  experience? — It  is  impossible  to  say  what  may  be  done; 
but  whoever  is  acquainted  with  the  errors  which  are  committed 
in  the  profession,  will  hardly  trust  to  any  man^  unless  he  be 
well  versed  in  his  professions^  to  embark  in  a  new  system.  A 
very  large  proportion  of  the  profession  are  the  children  of 
habit ;  they  have  old  forms  to  which  they  have .  been  accus- 
tomed, and  which  are  safe,  because  they  have  had  the  advan- 
tage of  practice  and  experience;  they  have  been  proved  to  be 
correct  by  their  result*  Any  attempt  at  a  scientific  alteration 
of  the  modes  of  conveyancing  w^ould,  for  the  next  30  years 
probably,  lead  to  ten  times  as  many  errors  as  have  in  the 
same  period  been  committed  under  the  present  system.-  Be- 
sides^ registration  does  not  profess  to  aim  at  this  object.,  I 
merely,  state  the  inconvenience  which  would  arise  from  losing 
the  possession  of  the  deeds,  and  the  facility  of  carrying  on 
various  operations  by  indorsement;  as  the  appointment  of  new 
trustees,  the  assignment  of  leasehold  interestsi  and.  the  like. 

".;Might  not  that  be  done  by  reference  ? — It  might  be  donci 
but  you  will  completely  alter  the  system.  If  you  believe  that 
the  profession  as*  a  body  will  do  all  they  can  to  prevent  money 
getting  into  their  pockets,  you  believe  what,  according  to 
human  nature,  will  not  happen.  Take,  for  example^  special 
pleading*  with  which  the  Honourable  Chairman  is  more  fami- 
liar ;  do  you  not  believe  that  I  could  get  any  plea  shortened  to 
one-third  of  its  present  length,  and  that  the  efiect  of  it  should 
be  equally  efficient;  look  at  a  count  on  assault  and  battery. 

^'  The  Judges,  acting  on  that  principle,  have  reduced  vari- 
ous forms  in  use  to  one«-tenth  part  of  their  length? — I  think 
they  have  done  quite  right* 
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^*  In  your  opinion^  mfghk  not  deeds  be  reduced  in  the  same 
proportion? — /  have  tried  many  hundred  timet  in  my  life  to 
reduce  u  deed  ns  much  as  I  conveniently  ee»td  without  ioeing 
a  part  of  its  substance^  and  from  my  own  experience,  and  it 
is  confirmed  by  the  opinion  of  Mr.  Butler,  that,  labour  as 
much  as  you  will,  you  cannot  prudenHy  take  out  one^^third 
part  of  a  deed  prepared  with  ordinary  care.  To  make  a 
deed  consistent^  every  part  of  it  should  be  equal  in  style;  it 
should  be  full  throughout  or  short  throughout;  now  certainly 
you  may  put  all  the  limitations  in  a  marriage  settlement  within 
one-third  of  the  compass,  or  less  than  they  occupy;  and  so 
with  covenants,  you  may  take  out  many  words  that  would 
ijhorten  them.  If  that  be  the  object,  the  public  should  employ 
some  person  to  prepare  forms  which  may  be  relied  on;  at- 
tempts have  been  made  to  introduce  short  forms,  but  they 
have  never  been  followed  to  any  great  extent. 
'  We  defy  any  man  on  earth  to  reconcile  such  opinions  as 
these. 

Mr.  J.  Nieholetts,  a  Somersetshire  solicitor  of  the  highest 
Respectability,  and  a  man  of  information  and  intelligenee, 
seems  to  anticipate  all  possible  evil  and' no  counterbalancing 
good  from  a  Register.  He  denies  the  frequency  of  frauds 
■ — which,  by  the  by,  has  never  been  insisted  on,,,  but  only 
the 'possibility  of  them,  and  the  necessityof  taking  measures 
accordingly;  a  distinction  well  stated  in  the  Report— and  lays 
great  st^ss  on  the  enormous  apparatus  that  Mrill  be  neeessary. 
Me  cohiputes  that  150,000  deeds  will  be  brought  ta  be  regis- 
tered in  a  year  to  an  office  only  capable  of  registering  half  of 
tbem;  and,  carrying-on  the  calculation,  concludes,  that  at  the 
end  of  a  century  nine  millions  of  deeds  would  remain  un- 
registered. The  obvious  answer  is,  that  utlless  all  deeds  can 
be  re^stered,  no  attempt  to  register  any  will  be  made.  Besidesi 
it  is  stated  in  the  Commissioners'  Report  from  specified 
data  (as  the  issue  of  stamps,  &c.)  that  not  more  than  W,000 
deeds  will  require  to  be  registered  in  a  year.  '  Mr.  NichcHetts 
ialso  objects  that  equitable  mortgages  will  be  prevented,  to  the 
great  detriment  of  bankers, — and  leases  for  lives,  to  the  great 
'detriment  of  landed  proprietors.  We  should  be  glad  to  copy 
•Iris  remarks  on  these  subjects,  as  also  what  he  says  on  the 
nature  of  country  transactions,  had  we  room* 
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'.  Mr.  Vbioeni  Skiteiey,  a.Soinersetshire  magistrate  an^  the 
moftt  exiensm  hanker  in  the  West  of  England^  is  elearly  of 
opiaion  tint  equkaUexBortgages  would  be  greatly  checked  by 
a  R^gister^  and  that  b^nk^rs  a&  well  as  farmers  and  tradesmen, 
borrowers  as  well  as  lendei^^  would  sui{e»  a  serious  inoon** 
trenience  in  consequence*  This  gentleman^sl  ofunion  m^y.  be 
dissented  iromj,  but  it  is  certainly .  entitled  to  the  highest 
respect* 

.  Mr-*  Damd  Vw$€yy  banker  of  Huntingdon,  confirms  Mr. 
8tuokey*s  statement.  He  adds^  that  to  ask  a  gentleman  who 
applied  for  a  loan  to  allow  a  memorandum  to  be  registered, 
would  be  regarded  as  an  affront  and  probably  break  off  the 
tittnsaction. 

Mr.  JoiB  Pjfne,  solicitor,  of  Somersetshire,  presses  all  the 
general  objections.  He  states  that  small  transactions  (under 
SOOii)  f<»?m  the  majority  of  sales  and  tranitoctiens  throughoul 
the  kingdom ;  and  feels  confident  that  the  efieet  of  a -Register, 
with  respect  to  a  very  great  proportion  of  these  transactions, 
will  be  a  prohibition. 

Mi8.  W*  B.  l%om»s,  solicitor,  of  Chesterfield,  goes  at  leiigdx 
into  the  general  objections  to  the  bill,  to  which  he  is  opposed. 
Tbi$  gentleman -furnishes  some  useful  information  as  to  the 
ftiode-  of  transacting  mortgages  in  his  part  of  the  country, 
'  Iffv  Oiks  Muter,  solicitor,  of  Gouldhurst  in  Kent,  Ainks 
that  ike  measur^would  produce  more  evi^  than  good,  and  leans 
towards  the  plan  before  mentioned  of  indorsing  subsequent 
incumbrances  on  title  deeds.  He  apprehends  great  trouble 
m  searohing^  tknd  great  Inconvenience  from  publicity. 

iff.  jFl  Daltott,  forpierly  ii)  the  office  of  the  Wakefield 
Register,  confine  himself  to  that  establishment. 
^  Mr.  Ralph  Barnes,  of  Exeter,  states,  that  he  has.  not 
merely  piid  great  attention  to  Registration  since*  the  introduc- 
tion of  the  bill,  but  has  had  it  in  his  mind  during^  the  whole 
of  his  lifei  His  evidence  is  consequently  full,  and  ms^^d 
undoubtedly  by  considerable  ^  tnformatipn  and  intelligence. 
He  objects  to  the  clause  requiring  an  assertion  of  interest  to 
give  a  party  the  liberty  of  search,  as  ineffectual,  or,  if  effec- 
tual, as  &tal  to  the  measure*  He  thinks  publicity  would 
clearly  put  a  stop  to  the  system  of  equitable  mortgfiges^  whicJi 
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he  says  prevails  to  a  great  extent  in  his  neighbourhood.  He 
complains  of  the  Index  as  complicated,  and  prefers  District  to 
Metropolitan  Registration :  ^^  Now  I  have  no  doubt  but  that 
the  moneys  I  say  thus  unnecessarily,  spent  in  the  carriage  of 
deeds  to  and  from  London  for  the  county  of  Devon,  would 
amply  pay  the  whole  of  the  expenses  of  the  establishment 
there,  to  say  nothing  of  the  fees  upon  registry,  which,  if  it  be 
any  advantage,  might  also  fairly  be  distributed  in  the  districts, 
from  whence  they  arise.  Suppose  there  were  5,000  deeds  a  year 
for  Devonshire,  containing  a  population  of  about  .500,000, 
this  would  make  nearly  100,000  in  the  year  for  all  England. 
The  Commissioners  say  70,000 ;  I  am  confident  that  is  much 
underrated ;  and  I  see  on  the  Second  Report  of  the  Com-^ 
Qiissioners,  the  whole  number  of  deeds  and  agreement  stamps 
used  in  Great  Britain  in  1825,  is  very  nearly  400,000,  which 
irould  induce  me  to  think  that  the  deeds  would  amount  to. 
nearer  200,000  than  100,000." 

Mr.  J.  T.  Brocketiy  a  solicitor  of  Newcastle-upon-Tyne, 
confirms  all  the  general  objections,  and  apprehends  great 
danger  from  the  scheme.     As  to  the  feeling  respecting  it: — 

'^  Is  there  not  in  the  community  at  large  a  feeling  against  a 
general  Register? — Most  assuredly  there  is;  owners  of  pro- 
perty, as  well  as  mortgagees,  in  the  North  of  England,  as  far 
as  I.  have  been  able  to  ascertain  their  sentiments  (and  my  op- 
portunities have  been  frequent)  are  decidedly  hostile  to  the 
measure ;  I  have  conversed  with  many  on  the  subject,  and  find 
them  unanimous. 

"  Have  they  not  generally  believed  that  all  their  deeds  were 
to  be  taken  from  them  ? — They  did  apprehend  so  at  first  \  and 
they  still  look  upon  the  enactments  regarding  the  deeds  in  a 
great  measure  as  a  delusion ;  they  conl^ider  them,  in  efifect,  as 
taking  away  from  them  the  best  evidences  of  their  titte. 

'^  Haye  they  .not  some  apprehension  that  government  are 
going  to  take  their  estates  from  them? — The  very  ignorant 
may  think  that,  not  persons  of  intelligence.  There  is  some 
misapprehension  abroad  about  the  particulars  and  details  of 
the  Bill ;  I  have  no  doubt  many  do  not  understand  it ;  a  per- 
son must  indeed  possess  more  than  ordinary  acuteness.  who  can 
clearly  comprehend  the  whole  of  it." 
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This  gentleman  admits  that  there  are  many  evils  in  the 
present  system^  and  proposes  the  following  remedies  i6t 
them : 

"  Are  there  not  some  cases  in  which  the  present  system  of 
conveyancing  may  be  beneficially  changed ! — I  think  a  bene- 
ficial alteration  might  be  made  in  regard  to  second  mortgages^ 
marriage  settlements^  and  first  conveyances  under  inclosure 
acts.  These^  candidly  speaking,  are  the  only  instances  in 
which  I  myself,  as  a  private  individual,  consider  a  Register 
could  be  of  any  possible  use.  I  would  find  other  means  to 
cure  the  existing  defect. 

**  State  what  you  would  propose  to  have  done  ? — I  would 
suggest  a  parliamentary  enactment,  holding  it  necessary  to  the 
validity  of  a  second  mortgage  to  h^  a  notice  of  it  indorsed 
on  the  first  mortgage  deed,  and  making  it  incumbent  on  the 
first  mortgagee  to  permit  such  an  indorsement  to  be  made.  I 
would  also  propose  that  the  trustees  under  every  marriage 
settlement,  and  not  the  tenant  for  life,  should  have  the  actual 
custody  of  the  deeds;  and  that  where  any  powers  under  the 
settlement  were  executed,  it  should  be  done  by  an  indorse- 
ment on  the  settlement  itself,  or  by  a  deed  annexed  to  it,  and 
not  by  a  detached  instrument,  aiid  that  no  appointment  under 
a  power  should  be  otherwise  valid.  As  to  first  conveyances 
under  inclosure  acts,  I  would  require  a  memorandum  of  them 
to  be  indorsed  oh  the  original  award  of  the  Commissioners, 
which  always  remains  with  the  derk  of  the  peace.** 

Mr.  W.  C.  Waliersy  barrister,  of  Newcastle,  appears  to 
have  viewed  the  subject  in  all  its  bearings,  and  has  certainly 
made  out  some  strong  arguments  against  the  Bill.  The  two 
passages  in  his  communications  to  which  we  are  more  particu^ 
larly  anxious  to  call  attention,  are  the  following: 

'*  What  is  your  estimate  of  the  expense  which  would  be 
x>ccasioned  by  the  proposed  plan  of  registration  ? — This  may 
be  best  answered  by  saying  what  the  process  would  be  in 
ordinary  cases.  First  it  will  be  advisable  to  register  a  contract. 
Very  little  importance  at  present  is  attached  to  the  form  of  a 
contract,  and  it  is  seldom  preparied,  if  prepared  at  all,  with 
much  care,  for  as  soon  as  the  conveyance  is*  executed,  it  is  hot 
regarded ;  but  under  a  register  act,  the  case  would  be  different, 
it  would  be  a  permanent  link  in  the  title.   The  abstract,  then, 
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wbuW  hAVe  to  be  perused^  to  asceitain  who  wette  the  p^ities 
competfent  to  contract,  and  the  contrad  would  be  prepared 
accordingly,  and  transmitted  to  the  office  to  be  registered^ 
TogeiJier  with  the  conlristct,  the  soMcitor  i^uld  transmit  In- 
structions for  inaking  a  seaitliw  The  preperatton  of  these 
instructions  would  in  many  cases,  after  the  Bister  had  been  in 
operation  sometime,  be  a  matter  of  iome  difficulty,  andi^uire 
at  all  times  great  care ;  it  would  require  a  thorough  knowledge 
of  the  title.  It  is  proposed  to  indemnify  the  solicitor  against 
atiy  error  in  the  search,  but  he  wxnild  «till  be  responsible^  for 
error  in  the  instructions.  The  preparatioh  of  the  contract  and 
the  in^ructions  for  the  search  would  be  «o  Very  ifllporttot, 
that  the  aid  of  counsel  would  often  be  called  in  at  thi^  stage 
bf  the  business.  If,  for  example,  ihfe  contract  did  not  cow- 
prise  and  bind  every  interest  intended  to  be  purchased,  the 
purchaser  might  be  dathnified  by  an  instrument  registered 
between  the  registration  of  the  x^nttuct  and  the  conveyance. 
If  the  search  Svere  satisfectory,  the  next  step  would  be  the 
examination  of  the  abstract  with  the  deeds  in  the  register 
office ;  for  they  would  in  fact  be  the  impwtant  deeds,  the  most 
boncMsiVe  asrd  highest  evidence  as  to  the  title.  Suppose  by 
the  oniissioh  bf  some  words  in  the  deed  sent  to  the  office,  a 
purchaser  or  mortgagefe  to6k  only  an  estate  for  life,  wouH  the 
title  be  marketable  until  it  were  ascfertained  by  a  sean^fa 
.that  the  vendor  or  moi1;gagor  ha;d  made  no  subsequent  con* 
veyance,  dhd  that  a  conveyance  in  fee  had  been  duly  regis- 
tered ?  It  must  here  be  observed,  that  this  e)camination^  upon 
which  the  ijafety  of  die  purchase  would  so  greatly  depend, 
could  hot,  in  the  ta*  of  country  transactions,  be  made  by  Ae 
<jorifidential  soJidtors  of  the  parties,  but  by  stranger  to  them 
and  their  interests  and  the  property  desired,  orbyttn^m  cleiks. 
Hehie,  too)  it  would  be  necessary  that  in  every  purchase  in  the 
eountry  t'haf  two  solicitors  should  Investigate  the  titfe ;  owe  in 
liondoh'to  examine  the  deeds  and  transact  dte  other  bw^ess 
at  the  register  office^  and  ike  other  in  the  country  te  picepcBrt 
the  corttrcECt  and  conveyance^  to  ttsc&rt&in  t/$e  identity  of  the 
propef*ty,  arid  make  inquiries  ets  to  the  deaths  land  fndrriagei 
^partidsj  '^c.  After  the  abstract  were  verified  and  the  title 
Approved,  it  Vould  be  necessary  in  every  casfe  to  have  two 
copStes'of  iJid  xleed^  oni  for  the  use  of  the  party  laid  tfce  «tiher 
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to  be  Befit  to  the  office ;  a  second  copy,  too,  would  be  required 
&  the  (^ee,  aecoxding  to  the  endence  of  Mr.  Stephenson,  the 
deputy-r^istrar  iot  the  office  for  the  West  Riding  of  Ycnrk* 
dlire.(see  p.  997.)  Thus  there  would  be  three  copies,  of  every 
deed.  This  short  detail,  which  assumes  that  die  plan  works 
well,  and  is  perfect,  shows  that  a  considerable  expense  would 
fae  incurred  in  lihe  ease  of  ev^  purchase,  merely  in  respect  of 
Alt  Register ;  and  if  the  search  should  show  any  error  or  vad- 
ailce,  if  any  mistake  should  be  discovered  in  the  indices, 
iaqmry  and  deiay  would  be  occasioned,  and  of  course  expense. 
Though  sone  part  of  the  expense,  as  of  carriage,  may  not  be 
paid  dunecdy  by  die  parties,  it  must  be  borne  by  them  indirectly, 
or  be  thrown  upon  the  general  funds  of  the  nation. 

Again:  ^  Besides^  the  expense*  do  any  particular  incon*> 
Yenienees  occiu^  to  you  as  likely  to  arise  from  a  Register  ?-T-It 
woald  be  necessary  to  have  recourse  to  such  an  office,  not 
merely  finr  the  purpose  of  searching  the  Indices,  but  also,  at 
least  in  rome  cases,  of  examining  and  perusing  the  contents  of 
tlie  deeds.  A  very  important  and  laborious  part  of  the  investi- 
^B&Xi  of  a  title  aflfecting  land  in  the  country,  would  thus  be 
thrown  upcm  solicitors  in  London ;  I  cannot  believe  that  official 
deputies  and  derks  would  be  trusted  in  this  matter ;  and  thus 
parties  would  be  deprived  of  the  benefit  of  the  exertions  of  their 
own  solicitor.  A  solicitor,  in  the  country  especially,  has  many 
incentives  to  industry ;  his  professional  character  and  liveli^ 
hood  depend  npon  his  care^  he  is  continually  subject  to  the 
jealous  and  scrutinizing  notice  of  his  brethren ;  and  should 
any  loss  occur,  he  must  meet  the  reproaches  and  omnplaints 
<3i  his  dient,  <^;en  his  friend  and  neighbour.  Is  it  wise,  dieo, 
to  paralyse  exertion  so  extensive  and  so  vsduable  ?  Whether 
tte  eflfect  of  a  general  Register  in  London  wottld  ultimately  be 
to  concentrale  there  idl  solicitors  of  any  influence  and  talent, 
I  wW  not  venture  to  decide,  but  undoubtedly  such  would  be 
its  tendency,  and  the  possibility  of  the  result  should  be  taken 
into  consideration.  I  should  deprecate  this  result  in  a  poli- 
tical point  of  view,  as  pregnant  with  die  worst  consequences. 
It  is  plamly  the  interest  of  a  state  that  intelligence  and  inte- 
^ity  ishcmld  be  as  extensively  diffused  among  its  subjects  as  may 
be ;  not  that  its  metropolis  alone  should  be  mighty  in  wealth 
muk  die  aofiiisilaotts  of  the  npMl,  b«t  diat.all  its  members' 
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should  have  dieir  proper  ^tre9lgtfa.  Now  it  is  certain  diat:sbU« 
eitors  in  the  country  constitute  a  very  important  class  in  the 
commuaity.  In  every  populous  district  there  are  many  who 
possess  the  respect  and  confidence  of  their  neighbour^.  In 
thehr  professional  capacity,  such  men  difiiise  throughout  the 
community  a  spirit  of  fair  dealing  and  honourable  courtesy: 
they  scorn  to  support  a  client  in  any  course  where  his  objeet 
is  to  defraud  or  oppress;  they  protect  the  poor  from  the  op* 
pression  of  low  and  unprincipled  attornies,  who  are  chiefly 
restrained  by  the  fear  that  their  practices  would  be  exposed 
by  men  who  can  see  through  and  appreciate  their  knavery. 
The  honourable  men,  too,  to  whom  I  allude,  coippose  many 
differences;  they,  in  fact,  constitute  an  admirable  and  most 
efficient  domestic  forum.  But  this  is  not  all ;  they  are  known 
to  and  respected  by  jthe-  resident  nobility  and  gentry,  and 
connect  them  with  the  other  classes  of  society;  they  represent 
the  wants  and  grievances  of  their  districts  to  the  member  of 
the  legislature,  and  furnish  much  useful  information;  and 
they,  too,  are  among  the  foremost  supporters  of  all  institutions 
for  promoting  the  welfare  of  their  fellow-citizens;  A  measure, 
then,  which  may  drive  from,  or  diminish  in,  our  provinces  so 
useful  a  class  of  men,  should  be  treated  with  the  greatest  sus* 
picion." 

We  have  already  intimated  that  we  agree  in  the  general 
tenor  of  these  remarks,  though  our  apprehensions  are  not 
quite  so  strong  of  a  concentration  of  all  intelligence  and 
integrity  in  the  metropolis.  Indeed  Mr.  Walters  himself  has 
idearly  shown  that  no  such  consequences  will  jensue.  Accordr 
;ng  to  the  first  extract,  the  country  solicitor  will  have  an  elabo- 
rate contract  and  elaborate  instructions,  in  addition  to  his 
ordinary  work,  to  prepare ;  and  it  is  not  made  to  appear  that 
any  part  of  that  ordinary  work  will  be  taken  from  him. 

Mr.  W.  Taylor y  deputy-registrar  for  the  West  Riding  of 
York,  confines  himself  to  the  registrar  of  that  Riding  exclu- 
sively. .  .    ' 

Mr.  /.  H.  ShaWi  solicitor  of  Leeds,  and  formerly  chairman 
of  a  Committee  for  reporting  on  the  Wakefield  Indexes,  gives 
some  useful  information  on  that  subject.  We  quote  hi^ 
account  of  the  expenset 

"  What  is  now  the  nisu^l  expense  of  registering  a  deed  at 
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Wakefield,  and  of  the  Bearch  i  and  can  .eitl^er  be  reduced  ?-rr- 
I  have  bad  o.  cakul^lion  made  in  my  own  office,  t)f  a  number 
of  deeds  taken  indiscriminately  from  1817  to  this  time:  they 
amount  to  91.  The  office  fees,  for  registering,  amounted  to 
311:  Ss,  Id.  which  wouldbe  6«.  8rf.  a  deed;  the  whole  expense, 
including  the  memorial  and  the  journey,  and  every  thing  con- 
nected with  the  Registry,  IS 2181.  2s.  Id.;  that  would  average 
2t.  6s.  *Td.  a  deed.  If  we  deduct  from  that  the  charge  for  the 
journey,  (which  I  think  should  be  discontinued,  and  which  b 
a  guinea  on  each  deed)  and  the  stamp  on  the  memorial  (which 
It  is  proposed  to  discontinue,  and  which  is  10^.  more)  there 
would  be  12.  11  «•  to  deduct,  and  that  would  leave. an  average 
of  I5s.  Id.  a  deed  on  dl  deeds. 

:  ilfr.  W.  Beaky  solicitor  of  Maidstone,  dwells  at  some 
length  on  the  general  objections.  He  says  that  he  has  been 
at  some  pains  to  collect  opinions  upon  it,  and  that  a  great 
minority  pf  professional  opinions  are  un&vourable. 

Mr.  A.  Baring,  a  member  of  the  Committee,  has  given  a 
decided  opinion  i^n  points  as  to  which  he  is  a  most  infkt- 
ential  authority  j 

'^  Do  ypu  conceive  that  the  value  of  land  would  be  at  all 
increased  by  a  general  Registry  ?r— I  think  generally  that  any 
thing  that  adds  security  to  the  holding  of  land,  or  facility  io 
disposing  of  it,  adds  to  its  value ;  that  many  people  are  indis- 
posed to  buy  land,  from  an  apprehension  that  they  may  get  a 
bad  title,  or  from  an  apprehension  that  it  will  be  months  or 
years  before  the  thing  is  settled,  or  that  if  they  want  to  sell  it, 
they  sell  it  with  all  the  difficulties  and  embarrassments  of  time 
in  disposing  of  it.  It  is  clear  that  land  would  be  worth  more 
years  purchase  if  it  were  practicable  to  bring  the  tide  of  it  to 
the  same  easy  solution  as  that  of  the  three  per  cents  ;  thb  is 
notoriously  impracticable,  yet  you  may  approach  something' to 
it,  and,  pro  tanto,  you  certainly  improve  the  value  of  land. 

*^  You  do  not  feel  the  same  conviction  of  the  expediency  of 
registration  with  respect  to  yery  small  properties  ? — It  would 
require  more  minute  inquiry  and  more  information  than  I 
possess  to  solve  this  difficulty;  but  I  have  my  doubts  whether 
in  small  properties  you  could  subject' them  to  registration^  j 
have  my  doubts,  and  yet  there  are  circumstances  -in  which 
perhaps  &cility  might  be  given,  and  certainly  security,  ^to  the 
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holding  of.  sniall  pttqperties^  When  you  come  to  deal  \riA 
the  ttde  to  a  oot^ge  and  gardeoi  a  maa  frequently  bmgs  from 
under  his  thateh^  or:  from  some  eomerof  the  roam,  sodiethii^ 
that  he  oalk  a  title,  ih»i  ia  very  fleUom  any  titl^  at  all,  and  k 
,18  {MRsibfe  that  if  ttere  was  in  that  diatrict  any  meaiil  of  tcgisr 
tratioii,  that  his  title  would  be  more  p^rleet  th«Q  it.is;  at  the 
same  time,  the  procesa  of  re^^bteation  tei^t  be  so  expensive 
and  inconvvnieirt^  tint  at  last  the  very  small  propriet^M*  wotih} 
from  necessity  deal  with  it  witiiout  any  intelrference  of  the 
kind;  he  would  trust  tx>  the  chapter  of  aoGsdento,  and  transfer 
it  in  some  rude  shape  that  could  not  pass  under  anyaysiem  of 
vegtstmtiom 

**  Have  you  taken  into  considenitien  the  efiect  thii  regktlinr 
tion  might  fanv^  on  the  various  dealii^  of  confiienoe,  su^  as 
equitid^  mortgages  and  tlie  like  ? — I  think  it  woidd  deddedty 
facilitate  mortgages;  that  the  persons  lending  woidd  lend 
with  more  confidence  undi^  a  system  of  ragistratiDn,  and  that 
the  pers(m  borrowing  would  hsfe  less  rductanoe  .to  boiirow 
under  ^  sptem  of  r^stration ;  that  in  the  first  jdace  it  might 
prevent  the  necessity  of  the  borrower  risking  all  his  tkle-deeds 
in  the  hands  of  a  person  fitNB  whom  he  may  take  up  a  compa- 
ratively »nall  sum  of  money.  The  genend  Registry  is  a  sort  of 
third  hand  in  which  o.  deed  may  be  said  to  be  deposited  for  the 
general  benefit  of  all  persons  concerned  ni  it  But  I  believe, 
aceordti^  to  die  present  system,  any  person  boirowis^  sup- 
posing he  has  «n  estate  worth  iO0,O0(ML  and  he  bomows  5,Q00f. 
or  10,000/.  must  deposit  the  whole  of  his  deeds  with  the 
person  who  lends  the  money,  that  tiierefore  be  naturally  feels 
a  reluctamce  to  let  his  titles  go  out  of  his  hand,  and  l^at  if 
there  was  a  system  of  negi^tration  which  would  hold  the  deeik 
for  the  benefit,  in  snccession,  of  whosoever  might  be  interested 
in  them,  that  it  would  give  confidence  to  the  lender  and  to 
the  borrower  at  the  same  time. 

**  Do  you  a{^rehend  any  danger  to  the  credit  of  bankers, 
owing  to  the  publicity  given  by  the  rqgistijation? — I  thitds, 
when  we  speak  of  danger  to  the  ci^it  of  bankers,  we  mnst 
idso  consider  danger  to  those  who  trust  bankers,  and  I  iriioidd 
45a^  in  that  case  as  in  every  otiier  case,  any  measure  which 
prevents  peiqfde  obtaining  credit  under  fidae  colomrs,  or  under 
an  app^axsance  of  ^operty  wbidi  in  reality  does  ttot  bdong 
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to  the«(^j  is  tticiist  desirablei  I  hare  never  fbtind  nay  respect- 
able b4nk^  who  voiiM  not  rather  see  with,  pleisure  that  th^ 
IpuUie  \kdA  that  species  of  seoui^itjr.  Undoubtedly  tlie  case 
may  occur^  that  a  man  may  be  apparently  in  possession  of  a 
lalige  landed  esM^,  and  may  have  v^  little  real  interest  in 
diat  estate ;  but  the  real  ^^luine  interest  of  bankiers  and  of 
commercial  il%en  is  to  do  away  with  all  fraudnient  ci^it^  9LfiA 
all  credit  obtained  onder  ftilse  appearande«.  i  sfaouM  say  tfaiMt 
as  a  general  principle,  the  fair  dealer  will  be  bene^ted  by 
eslablishii^  ttuth  in  the  general  dealings  of  hisprofesi^n.  So 
far  from  a  -disadvantage,  I  look  upon  it  as  a  most  valuable 
|)art  (^the  bill)  that  it  woukl  be  the  means  of  defeating  fdse 
drMit. 

^^  Then  you  d6  not  think  it  would  be  a  iMir  to  to  fftir  specu^^ 
kftion?-*-Indeed  I  do  not. 

*f  Are  you-^  opinioii  tlmt  Xhiete  has  beeti  an  oVertradiiftg  in 
£ngknd  dunrii^g  the  last  tien  years  ?-«~Oonstantly;  there  is  ^ 
eonsitantsyccesston  of  overtrading. 

**  Do  you  think  the  Registry  will  -at  all  Opettite  as  a  ci¥eek 
upon  ^at  ?— r  think  k  rather  would.  The  gettertd  trade  of  <*i6 
country  is  hot  mudi  connected  widi  land^  profperty ;  landed 
prc^yerty  is  principally  hdd  by  the  bankers  of  the  country. 
The  geiieral  trader  only  puts  m  lahd  that  supei4ubu&  portion 
of  his  capital  which  he  does  not  want  for  the  purposes  of  his 
tosiness,  and  if  he  is  a  merdhaniin  active  fousrnes^,  unless  he 
is  very  w^lthy,  he  has  velry  Httle  eapital  of  that  desciiptioni!0 
spare." 

He  expresses  one  ^basurafole  anticipalloii  iil  which  we  ^ 
not  think  the  majority  of  his  brother  members  would  sympa- 
thise ;  that  it  would  materially  facilitate  the  means  of  ascer- 
taining the  ((Malification  of  members  of  parliament.  This 
qualification,  by  the  by,  should  be  abolished  immediately,  or 
be  more  effectively  enforced.  It  Is  now  merely  a  troublesome 
and  ridiculous  form.  ' 

Mr.  Moore,  Registrar  of  Deeds  in  Ireland,  describes  the 
Irish  system,  an^  states  that  the  country  is  satisfied  with  it. 

Mr.  e/.  G.  aS.  Lef&ore  comes  too  late  to  be  able  to  radd 
much  to  the  argument,  but  his  authority  is  deservedly  high, 
^nd  we  thet^cw-e  extract  two  -irtiportant  statements  of  opinion 
%oift  his  icvidence:-^ 
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"  Have  you  turned  your  attention  to  the  bill  called  Mr. 
Campbell's  Bill?— To  the  present  bill  for  establishing  a 
Greneral  Registration,  and  I  confess  I  approve  of  the  plaii 
extremely. 

Is  there  any  alterations  that  you  would  suggest  in  the 
Registry  Bill? — I  think  not.  As  far  as  I  can  see,  it  has  been 
prepared  with  the  greatest  care,  and  it  approaches  nearer  to 
perfection  and  completeness  than  I  could  possibly  have  ex- 
pected.*' 

In  conclusion  he  adds :  **  Availing  myself  of  the  opportunity 
of  revising  and  correcting  my  observations,  I  beg  to  say,  that 
if  the  supposed  case  was  to  take  place  in  its  worst  form,  and 
if  the  Register  and  Indices  were  to  fall  into  such  inextricable 
confusion  as  to  render  it  impossible  to  find  the  instruments 
which  had  been  registered,  and  that  the  system  should  then  be 
abandoned,  the  following  results  would,  I  think,  take  place; 
(namely)  that  a  person  intending  to  purchase  land,  or  to  ad- 
vance money  on  it,  subsequent  to  the  abandonment  of  the 
jRegistry,  would  be  almost  exactly  in  the  same  state  in  which 
be  would  now  be  under  the  present  system,  if  he  was  dealing 
for  land  in  the  title  of  which  there  were  no  attendant  terms." 

Mr.  N»  HoUingsworihy  a  solicitor,  was  shortly  examined  a$ 
to  the  customs  of  particular  manors  in  Northumberland  and 
Cumberland. 

The  Appendix  was  printed  only  just  time  enough  to  enable 
us  to  make  this  meagre  abstract  of  its  contents,  our  readers 
therefore  must  have  the  goodness  to  draw  their  own  conclu- 
sions from  the  additional  materials  presented  to  them. 

ART.  v.— WILLIAMS  ON  EXECUTORS. 


A  Treatise  on  the  Law  of  Executors  and  Administrators ^ 
by  Edward  Vaughan  Williams^  of  Lincoln^ s  Inn^  Esq. 
Barrister  at  Law,  in  Five  Parts,  pp,  1272  and  Index. 
Adapted  to  be  bound  in  either  one  or  two  volumes.  Saun- 
ders and  Benning.    1832. 

When  wp  first  visit  the  newly  acquired  mansion  of  a  friend, 
before  our  approbation  can  be  complete,  the  mind  mu3t  be 
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satisfied,,  firstj  that  it  is  sqitable  to  his ,  station  and  circtim- 
i^tances ;  next,  that  it  is  well  arranged^  and  all  its  parts  in 
due  proportion;  and  then,  that  it  is  well  furnished^.  If  there 
be  a  failure  in  any  of  these  particulars,  our  congratulations^ 
are  not  full  and  free ;  we  perceive  a  want  which  prevents  us 
saying  that  the  whole  is  good*  Now  We  are  somewhat  simi-^ 
larly  affected  when  we  review  the  works  of  our  learned  friends ; 
first,  is  the  bulk  and  extent  required  by  and  suitable  to  the 
subject;  secondly,  is  the  arrangement  good;  and  thirdly,  is 
the  furniture  such  as  we  can  approve.  Mr.  Williams  it  will 
be  observed  has  not  confined  himself  to  any  narrow  bounds : 
twelve  hundred  and  seventy-two  closely  printed  royal  octavo 
pages  is  surely  space  enough ;  but  when  we  consider  the  extent 
of  the  law.  with  which  Executors  and  Administrators  have  ta 
do,  we  should  be  rash  in  saying,  this  is  unsuitable  and  dis- 
proportionate* Being  satisfied  on  this  head,  or  at  least  sus^ 
pending  our  judgment,  we  proceed  to  investigate  the  arrange^ 
ment  of  the  author. 

"  Part  the  first"  is  naturally  enough  "  Of  the  appointment 
of  Executors  and  Administrators,"  and  this  occupies  seven 
*^  Books,"  each  book  being  divided  into  chapters*  We  need 
scarcely  ^ay,  that  the  author  confines  himself,  except  incident-* 
ally,  to  wills  of  personal  estate.  The.first  Book  is  "  Of  the 
origin  of  Wills,  and  of  their  nature  and  incidents  J'  Book  the 
second,  ^^  Of  the  making,  revocation,  and  re-publication  of 
Wills  and  Codicils."  Book  the  third,  "  Of  the  appointment 
of  px.ecutors  and  their  acceptance  or  refusal  of  the  office." 
Book  the  fourth,  ''  Of  Probate."  Book  the  fiflh,  "  Of  the 
origin  of  Administration  and  of  the  appointment  of  Administra- 
tors." Book  the  sixth,  "  Of  the  efiect  of  Probate  and  Letters 
of  Administration,  as  long  as  they  are  unrevoked ; — of  the  revo- 
cation of  them,  and  of  the  consequences  thereof; "  and  Book 
the  seventh,  '^  Of  the  Stamp  duties  on  Probates,  and  on 
Letters  of  Administration." 

"  Part  the  second,"  ^'  Of  the  estate  of  an  Executor  or  Ad- 
ministrator," has  four  books.  "  Book  L  "  Of  the  time  when 
the  estate  of  an  Executor  or  Administrator  vests ;  and  of  the 
quality  of  that  estate."  Book  IL  "  Of  the  quantity  of  the 
estate  in  possession  of  an  Executor  or  Administrator."  Book 
III.  '^  Qf  the  quantity  of  the  estate  in  action  of  to  Executor 
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et  Administraftor ;  **  and  B^ck  IV.  "Ctd^  estate  of  seyertfl 
Executors  or  Administrators ;  of  the  estate  of  an  Ekeentor  of  an^ 
Executor^  and  of  an  Administrator  de  bonis  non;  and  of  the  ies« 
tete  of  ah  Executrix  or  Administratrix^  who  is  a  feme  covMrt.'* 
Hiaring'  ascertained  what  oon8tit\ites  an  executor,  and  what 
estate  be  acquirer  in  right  of  his  office,  we  should  learn  what 
be  can  and  ought  to  do.  **  Part  the  third/'  therefore,  is  '<  Of^ 
t}ie  powers  and  duties  of  an  Executor  or  Administrator,*  and 
is  divided  into  five  books.  Book  I.  **  Of  the  power  and  au-* 
thority  of  an  Exeeutor  or  Administrator."  Book  II.  <<  Of  the 
duties  of  an  Executor  or  Administrator  with  respect  to  the 
fbn^ral,  the  proving  the  will,  and  the  taking  out  admiiiistra* 
tion:  the  inventory,  and  the  payment  of  debts.'*  Book  Ul< 
^  Of  the  duties  of  an  Executor  with  respect  to  legacies.'* 
This  book  contains  all  the  doctrine  delating  to  legacies,  suid 
occupies  about  SOO  pages.  It  is  certainly  incumbent  on  an 
executor  to  know  whether  a  legacy  be  vested  or  eontingent, 
whether  on  condition  or  simple,  whether  accumulative  or  not; 
whethei*  it  be  satisfied,  released  or  adeemed;  whether  s]^- 
eiilc  or  general ;  but  still  we  think  as  this  doctrine  is  the  sub* 
ject  of  so  many  separate  treatises,  and  requires  so  much  spac^' 
to  do  it  justice,  that  our  author  would  have  acted  wisely  in 
omitting  it.  Book  IV.  ^*  Of  Distribution  under  the  M»tatut^ 
and  the  customs  of  London  and  York.*'  The  information  here 
given  respecting  the  customs  is  fuHer  and  more  satisfkctory 
than  we  have  elsewhiere  met  with.  But  we  trust  that  these 
customs  "will  shortly  be^me  lAatterfe  of  histoi^y,  land  not  of 
practice.'  It  is  surely  unwise  that  the  suc^bession  to  personal 
estate  should  not  be  the  same,  at  least  throughout  England. 
Aiid  the  impolicy  of  retaining  them  is  strongly  shown  by- the 
ignorance  which  prevails  respecting  them,  6vto  in  the  districts 
themselves.  Their  operation  is  sometimes  very  harsh.  If  a!> 
Intestate  in  York  leaves  a  widow  and  children,  the  widow  has 
^'  of  the  whole  personal  estate,  and  the  children  the  remain^ 
d'er :  but  fbrther,  SUppolse  there  be  a  widow,  one  child,  seven 
grandchildren  by  a  deceased  son,>  and  six  grandchildren  by  a 
deceased  daughter ;  the  widow  has  first  ^  of  the  whole,  and 
the  only  child  alone  has  ^^by  the  custom,  for  it  does  hot  re^ 
cognise  grandchildren;  then  the  widow  has  by  the  statute,  ^ 
6f  die  remaining  third,  tiie  only  dhild^:of-the:same'thrird,*the 
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seWn  grandoliildreii  f  of  one-third  amon^t  tbem^  that  is  ^. 
part  a*pie€e,  and  six  grandchildren  ^  part  each.  Again,  ott 
aome  points  there  is  conauiderable  doubt*  It  is  olear  that  lease*, 
holds  are  not  within  or  affected  by  the  general  custom  of  tlia 
province  o(  York^  but  there  is  reason  to  think,  though  it  is 
disputed,  that  leaseholds  in  the  county  of  Durham  pre  by  a 
apedd  custom  existing  in  that  county  subject  to  the  same  law 
as  the  other  personal  estate  of  a  man  dying  intestate  thereiOi, 
Book  V.  **  Of  the  Stamp  Duties  on  Legacies  and  Sucoessidns 
to  Personal  Estates.'* 

''  Part  the  fourth/'  **  Of  the  Liabilities  of  an  Executor  or 
Administrator/'  contains  two.  books.  Bo<^  L  *'  Of  Assets,^ 
and  Book  IL  *^  Of  the  liability  of  an^xeeutor  or  Adminis* 
trator  in  respect  of  the  aets  of  the  deceased;  and  of  tha 
liability  of  an  ExeoutcH'or  Administrator  in  respect  of  his  own 
acts.** 

*'  Rari  the  fifth"  is  ''  Of  Remedies,"  and  Book  L  therein, 
"  Of  Remedies  for  Executors  and  Administrators,''  and  Book 
II.  *''  Of  Reiiledies  j^alnst  Executors  and  Adminii^tratoi^s." 

We  have  now  taken  a  general  survey  of  the  different  see-* 
tions  in  our  learned  friend's  building,  and,. we  venture  to  say, 
H  is  suitable  and  commodious.  Had  our  space  allowed  us  ta 
have  set  forth  the  subjects  of  the  ehapief^  into  which  the 
books  are  divided,  it  would  have  appeared  that  nothing  im-i 
portant  is  omitted;  and  against  the  sin  of  omissioa  a  legal 
writer  should  specially  guard. 

We  must  now  speak  of  the  furDiture;.ahd  this^we  rejoice 
to  say  is  substantial,  and  to  a  practici^l  man  mosjt  satisfactory* 
The  respective  chapters,  in  fact,  contain  the  wisdom  of  all  the 
decided  eases  on  the  subject,  well  arranged  an4  condensed. 
There  is  occasionally  cause  to  regret  that  the  authcur  lias  not 
trusted  to*  his  own  strength^  and  given  a  little  more  discussion 
and  investigation;  but  we  can  safely  say  that  he  lias  given  us 
what  is  of  great  value  to  practitioners,  a  luminous  and  correct 
statement  of  the  law  of  exeoutors  and  administratovs*^ .  Sudi 
is  our  setitence^  and  wetrunt  it  is  as  just  as  itis  impartisd« 
We  do  not  pretend  to  have  tead  the  wliolo  of  the  work,  but 
we  have  gone  through  many  parts,  and  need  not  rely  upoa 
ex  unoy  but  may  say,  e  mfiltis  disee  omnes.  One  part  of  this 
^xeellenl  Digest,  we  think,  will  be^  peculiarly  aeeeptable^^^^the 


infbrtnation  extracted  from  the  r^orts  of  casefi;  in  the  Eccle- 
siastical Courts;  these  reports  hav(&  not  been  regularly  pub- 
lished till  of  late,  and  their  contents,  though  very  important, 
are.  not  generally  known* 

.  The  nature  of  the  work  before  us  will,  we  think,  be  suffi- 
ciently, ^prehended  by  the  general  description  we  have  given, 
and  we  need  not  trouble  our  readers  with  extracts ;  we  will> 
however,  insert  One : — 

.  ^'  It  is  now  settled  that  a  will,  whether  of  personal  or  real 
property,  cannot  be  set  aside  in  equity  for  fraud  and  iinposi^ 
tion;  because  a  will  of  personal  estate  may  be  annulled  for 
fr,aud  in  the  Ecclesiastical  Court,  and  a  will  of  real  estate  may 
be  set  aside  at  law  ^  for  in  such  cases  as  the  (mimus  iestandi 
is  wanting,  it  cannot  be  considered  as  a  will. 
»  ^Mf  a  man  (said  RoUe,  C.  J.  at  a  trial  at  bar,)  makes  a  will 
in  his  sickness  by  the  over-importunity  of  his  wife,  to  the  end 
he  may  he  quiet,  this  shall  be  said  to  be  a  will  made  by  con- 
straint, and  shall  not  be  a  good  will. 

Importunity,  in  its  correct  legal  acceptation,  must  be  in 
such  a  degree  as  to  take  away  from  the  testator  free  agency; 
it  must  be  such  importunity  as  he  is  too  weak  to  resist,  such 
as  will  render  the  act  no  longer  the  act  of  the  deceased,  not 
the  free  act  of  a  capable  testator,  in  order  to  invalidate  the 
instrument. 

.  A  will  made  by  interrogatories  is  valid ;  but,  undoubtedly, 
when  a  will  is  so  made,  the  Court  must  be  more  on  its  guard 
against  importunity,  more  jealous  of  capacity,  and  more  strict 
in  requiring  proof  of  spontaneity  and  voKtion,  than  it  would 
be  in  an  ordinary  case. 

,.  With  respect  to  a  will  obtained  by  influence,  it  is  not  un- 
l^nfol  for  a  man,  by  honest  intercession  and  persuasion,  to 
procure  a  will  in  favour  of  himself  or  another  person.  Neither 
is  it  to  Jnduce  the  testator  by  fair  and  flattering  speeches,  for 
though  persuasion  may  be  employed  to  influence  the  dispo- 
sition in  a  will,  this  does  not  amount  to  influence  in  the  legal 
sense;  and  whether  or  not  a  capricious  partiality  has  been 
shown  the  covirt  will  not  inquire.  But  where  persuasion  is 
used  to  a  testator  on  his  death-bed,  when  even  a  word  distracts 
him,  it  may  amount  to  force  and  inspiring  fear. 

The  sort  of  influence  which  will  invalidate  a  will,  is  thus 
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described  by  Eyre,  C.  B.,  in  Mountain  v.  Bennet:  'There  is 
another  ground,  which  though  not  so  distinct  as  that  of  actual 
force,  nor  so  easy  to  be  proved,  yet  if  it  should  be  made  out, 
would  certainly  destroy  the  will;  that  is,  if  a  dominion  wa^ 
acquired  by  any  person  over  a  mind  of  sufficient  sanity  for 
general  purposes y  and  of  sufficient  soundness  and  discretion 
to  regulate  his  affairs  in  general;  yet  if  such  a  dominion  or 
influence  were  acquired  over  him  as  to  prevent  the  exercise  of 
such  discretion,  it  would  be  equally  inconsistent  with  the  idea 
of  a  disposing  mind.' 

But  the  influence  to  vitiate  an  act  must  amount  to  force 
and  coercion,  destroying  free  agency;  it  must  not  be  the  in- 
fluence of  affection  and  attachment;  it  must  not  be  the  mere 
desire  of  gratifying  the  wishes  of  another;  for  that  would  be  a 
very  strong  ground  in  support  of  a  testamentary  act;  further, 
there  must  be  proof  that  the  act  was  obtained  by  this  coercion; 
by  importunity  which  could  not  be  resisted ;  that  it  was  done 
merely  for  the  sake  of  peace ;  so  that  the  motive  was  tanta- 
mount to  force  and  fear." — pp.  36,  37.  This  passage  is  sup- 
ported by  numerous  authorities,  but  we  need  not  quote  them. 
We  have  only  to  add  that  the  work  has  an  excellent  Index. 

W. 
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A  Proposal  for  the  Erection  of  a  General  Record  Office, 
Judges'  Hall  and  Chambers^  and  other  Buildings^  on  the 
site  df  the  Rolls'  Estate,  together  with  some  particulars 
respecting  the  Suitors'  Fund.     London.     1832. 

In  noticing,  upon  a  recent  occasion,  the  appearance  of  Mr. 
Cooper's  work  on  the  public  records,  we  expressed  a  hope 
that  the  time  had  arrived  in  which  those  valuable  treasures 
would  no  longer  be  permitted,  by  the  apathy  of  persons  ift 
power  and  by  the  abuses  of  their  agents,  to  remain  useless  to 
the  community,  or  to  be  exposed  to  the  manifold  perils  which 
surround  them.  A  small  tract,  which  has  since  appeared  from 
the  same  pen,  confirms  the  hope  that  was  then  in  us,  and  leads 
us  to  believe,  as  sanguinely  as  we  dare  believe  in  the  accom- 
plishment of  any  beneficial  public  measure,  that  an  important 
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step  is  about  to  be  taken  for  the  preservation  of  the  public 
records,  and  for  making  them  accessible  to  all  persons  who 
are  interested  in  consulting  them. 

It  is  quite  obvious,  without  adverting  to  ihe  often  exposed 
abuses  which  prevail  in  most  of  the  record  offices^  that  there 
ought  to  be  one  general  receptacle  of  the  various  historical, 
legal  and  literary  documents  of  a  public  character.  We  are 
fond  of  boasting,  and  not  without  reason,  that  England  is 
richer  in  such  remains  than  any  other  nation;  and  yet 
there  is  no  country  in  which  they  are  worse  kept,  or  more 
barbarously  shut  up  from  the  great  mass  of  persons  who 
would  resort  to  them  for  beneficial  purposes.  Even  if  stu* 
dents  or  other  inquirers  were  permitted  to  inspect  them  with- 
out the  payment  of  the  heavy  fees  which  ^re  extorted  under 
the  present  system,  it  would  be  an  impracticable  task  to  jour- 
ney from  the  State  Paper  Office  in  Westminster  to  the  Tower 
of  London,  to  ascend  the  garrets  and  lumber-rooms  of  the 
Exchequer,  or  to  dive  into  the  vaults  of  Somerset  House,  as 
often  as  It  might  be  necessary  to  refer  to  the  precious  docu- 
ments which  are  there  entombed.  It  can  hardly  be  said  to  be 
consistent  with  common  sense,'  much  less  is  it  in  accordance 
with  the  enlightened  spirit  that  seems  now  to  be  at  work,  that 
these  records  should  He,  In  some  places  so  situated  that  the 
rats  and  the  damp  are  exercising  their  united  energies  to 
destroy  and  deface  them,  or  that  in  another  they  should  be 
deposited  within  the  dangerous  vicinity  of  a  gunpowder  ma- 
gazine. The  first  step  towards  remedying  these  crying  defects  is 
the  establishment  of  a  common  repository  in  which  the  records 
would,  at  least,  be  careftilly  preserved  and  placed  within  the 
reach  of  those  persons  who  have  oceasion  to  examine  them. 
Xhe  other  (hardly  less  necessary)  conveniences,  the  formation 
of  indexes  and  the  reduction  of  fees,  would  follow  such  an  im-* 
provement,  but  can  hardly  be  expected  to  take  place  without  it. 

The  plan  proposed  by  Mr.  Cooper  for  this  purpose  is  ex« 
tremely  simple  and  feasible.  The  house  lately  occupied  by 
the  Master  of  the  Rolls,  and  now  untenanted,  save  by  some 
of  the  papers  belon^ng  to  the  Record  Commission,  with  the 
chapel  and  the  a^acent  ofiices,  stands  upon  a  large  plot  of 
ground  bounded  on  one  side  by  Chancery  Lane,  on  the  other 
by  Fetter  LtineKat  one  end  by  Symond's  Inn  and  a  region  of 


a  General  Reeortf  Office^  4B5 

hovek  and  stables,  and  at  the  other  end  by  Serjeante'  Inn  and 
Clifford's  Inn,  A  great  part  of  this  ground  is  wholly  vacant, 
and  that  which  is  built  on  is  occupied  by  erections  of  no  such 
value  that  they  may  not,  without  sacrilege,  be  converted  to 
other  objects.  Upon  this  tract  it  is  proposed  to  build  a  quad* 
rangle,  the  centre  of  which  shall  be  occupied  by  a  record  office 
capable  of  containing  the  various  public  documents  at  present 
scattered  over  the  town,  and  in  which  they  may  be  preserved, 
as  far  as  human  prudence  and  care  can  preserve  them,  from 
the  accidents  to  which  they  are  exposed  in  their  present  trebly 
hazardous  abodes.  The  aides  of  the  quadrangle,  it  is  sug- 
gested, might  be  appropriated  as  courts  for  the  Master  of  the 
Rolls,  the. Court  of  Exchequer,  and  the  Court  of  Review  in 
Bankruptcy,  out  of  term,  as  chambers  for  the  Judges  and  Ser- 
jeants, who,  it  must  be  confessed)  are  at  present  very  unwor- 
thily lodged,  as  offices  for  the  Examiners,  Cur$itors,  and  other 
officers  of  the  Court  of  Chancery,  leaving  a  very  large  supply 
of  ehambers  for  the  use  of  banisters  and  attorneys,  to  whom 
such  places  of  business  would  be  especially  convenient  and 
desirable.  By  these  means,  Mr.  Cooper  calculates,  and,  as  it 
seetnsj  without  the  slightest  exaggeration^  that  the  whole 
expense  occasioned  by  the  proposed  conversion  would  be  met, 
and  thus  that  a  great  public  benefit  would  be  attained  without 
any  additional  burthen.  The  only  difficulty  in  the  way  of  the 
plan  would  be  the  want  of  the  funds  necessary  to  complete  it, 
and  which  it  has  been  ascertained  would  amount  to  about 
£300,000,  and  this  difficulty  Mr.  Cooper  suggests  an  unobjec- 
tionable mode  of  obviating. 

"  Many  persons,'*  he  says,  **  conversant  with  building  spe- 
culationsj  do  not  hesitate  to  affirm  tliat  not  only  may  capitalists 
be  found  to  advance  the  money  required  for  the  erections  upon 
mortgage  of  the  estate  and  buildings,  but  that  many  enter- 
prising builders  would  gladly  contract  to  erect  and  finish  the 
record  offices,  courts,  &c.  upon  a  long  building  lease  being 
granted  to  them,  at  a  nominal  rent,  of  such  part  of  the  area  as 
would  not  be  required  for  those  edifices.  Considering  the 
extent  of  the  Rolls'  estate,  the  great  value  pf  all  the  ground  in 
the  neighbourhood,  and  the  difficulty  of  procuring  chambers, 
even  of  an  inferior  kind,  at  a  convenient  distance  from  the 
spots  where  the  principal  equity  business  of  the  country  is 
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transacted,  these  opinions  will,  it  is  apprehended,  deserve 
attention,  should  no  other  mode  present  itself  of  attaining  the 
object  in  contemplation.  It  is  confidently,  however,  submitted, 
that  the  most  beneficial  course  for  the  public  would  be  to 
borrow  the  necessary  money  fi'om  the  Suitors*  Fund,  a  portion 
of  which  may  be  very  safely  advanced  upon  the  security  of  the 
Rolls*  estate  and  the  new  erections.*' 

'  In  an  appendix,  which  is  not  the  least  valuable  part  of  the 
work,  Mr.  Cooper  gives  a  succinct  statement  of  the  origin  of 
the  suitors'  fund,  and  the  amount  to  which  its  successive  accu- 
mulations have  reached,  after  the  large  drafts  that  have  been 
made  upon  it  for  purposes  no  more  generally  useful,  if  there 
be  any  more  useful,  than  that  he  now  recommends.  Another 
advantage  to  be  derived  firom  such  an  establishment  would  be 
the  extinction  of  the  payments  now  made  out  of  the  public 
money  in  the  shape  of  salaries  to  the  several  keepers  of  Re- 
cords.- During  their  lives,  these  gentlemen  should  (with  a 
due  regard  to  the  vested  interests  which  so  many  people  in 
this  country  have  in  being  largely  paid  for  doing  nothing)^  be 
permitted  to  receive  the  stipends  they  have  so  long  enjoyed ; 
but  in  future  it  will  perhaps  be  thought  no  outrage  to  their 
venerable  memories,  if  the  expense  of  keeping  the  Records 
should  be  defirayed  out  of  the  amount  of  moderate  fees  to  be 
paid  by  the  persons  consulting  them,  and  for  which  those  fees 
will  be  abundantly  sufiicient. 

This  plan  has,  as  we  hear,  already  been  sanctioned  by  the 
Master  of 'the  {lolls,  whose  permission  was  indispensably  and 
in  the  first  instance  necessaiy,  by  the  judges,  who  will  very 
gladly  exchange  their  caverns  in  Serjeants'-inn.  for  more  suit- 
able chambers,  and  by  the  Record  Commissioners,  t)ne  of 
whom,  not  the  least  distinguished  for  his  good  taste,  and  the 
energy  with  which  lie  supports  all  measures  of  public  utility, 
has  given  it  his  best  assistance — we  mean  Lord  Dover. 

Although  much  has  been  said  upon  the  subject  of  the  pre- 
sent state  of  the  Records,  we  cannot  qiut  the  subject  without 
noticing  one  amongst  the  numerous  complaints  which  have 
been  very  justly  made  respecting  the  unnecessary  and  un- 
worthy obstacles  which  are  presented  to  inquiries  in  which' all 
the  world  is  interested. 

The  author  of  a  very  valuable  and  acute  work,  entitled, 
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"  A  Memoir'  of  Sebastian  Cabot,"  has  been  enabled  to  clear 
up  one  of  the  main  difficulties  connected  with  the  discovery  of 
the  American  continent,  by  means  of  the  original  patent 
granted  by  Henry  VII.  in  1498,  to  John  Cabot,  the  father 
of  Sebastian,  and  he  thus  relates  the  manner  of  his  finding  it: 

'*  The  manner  in  which  the  precious  document  referred  to,  and 
others  of  a  similar  kind,  are  kept,  cannot  be  adverted  to  without  an 
expression  of  regret.  They  are  thrown  loosely  together  without 
reference  even  to  the  appropriate  year,  and  are  unnoticed  in  any  index 
or  calendar.  It  required  a  search  of  more  than  two  weeks  to  find 
this  patent  of  3d  February,  1498,  although  the  year  and  day  of  its 
date  were  furnished  at  the  outset.  Another  document,  which  ap- 
pears in  the  present  volume,  the  patent  of  Henry  VII.  to  three 
Portuguese  and  others,  dated  19th  March,  1501,  authorising  them 
to  follow  up  the  discoveries  of  Cabot,  has  never  before  been  pub- 
lished. This  also  was  discovered,  after  a  long,  search,  not  even 
folded  up,  but  lying  with  one  half  of  the  written  part  exposed,  and, 
in  consequence,  so  soiled  and  discoloured,  that  it  was  with  the 
greatest  difficulty  it  could  be  deciphered,  and  some  words  finally 
eluded  the  most  anxious  scrutiny.  And  this,  of  two  documents 
indispensable  to  the  history  of  maritime  discovery^  and  for  the  want 
of  which  the  account  of  these  voyages  has  been  completely  unintelli- 
gible. An  extraordinary  compensation  is  claimed  at  the  Rolls* 
chapel  on  account  of  the  trouble  attending  a  search  amidst  such  a 
confused  mass.  .For  finding  the  documents,  two  guineas  were  de- 
manded, in  addition  to  the  cost  of  copies.  The  applicant  is  informed, 
that  the  charge  must  be  paid,  whether  the  document  be  discovered 
or  not,  so  that  the  officer  has  no  motive  to  continue  perse  veringly 
the  irksome  pursuit.*' 

By  means  of  this  patent  the  author  of  the  work  we  have 
mentioned,  establishes  the  claim  of  Cabot  as  discoverer  of  that 
continent  which  bears  the  name  of  Amerigo  Vespucci,  who  did 
not  make  his  first  voyage  until  1409,  when  Cabot  was  pro- 
secuting his  third  to  the  same  shores.  "  Yet,'*  says  the  author, 
*' while  the  name  of  the  one  overspreads  the  new  world,  no 
bay,  cape,  or  headland  recalls  the  memory  of  the  other. 
While  the  falsehoods  of  the  one  have  been  difiused  with 
triumphant  success,  England  has  suffered  to  moulder  in 
obscurity,  in  one  of  the  lanes  of  its  metropolis,  the  Very 
record,  which  establishes  the  discovery  effected  by  the  great 
seaman  fourteen  months  before  Columbus  beheld  the  Con- 
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tinent^  and  two  years  before  the  lucky  Florentine  had  been 
west  of  the  Canaries."  Let  us  hope  that  such  a  state  of 
things  will  not  for  the  national  credit  be  permitted  any  16nger 
to  disgrace  us^  but  that  future  inquirers  may  have  more  fair 
play  for  their  labours,  and  that  the  world  may  not  be  cheated 
for  the  sake  of  some  few  mousing  antiquaries,  or  of  more  in- 
significant record  keepers,  of  the  advantages  which  the  re- 
search and  industry  of  historical  students  would  willingly 
contribute. 


ART.  VII— ANTIQUITIES  OF  MARITIME  LAW. 


Collection  de  Lois  Maritimes  anterieures  au  XVIIP. 
Slide.  Par  J.  M.  Pardessus,  Membre  de  Tlnstitut  de 
France,  Academic  des  Inscriptions.  4to.  Vol.  I.  1828. 
Vol  II.  1831.    Paris. 

We  mention  this  compilation  with  the  double  motive  of  paying 
our  humble  tribute  to  the  high  merits  of  the  editor,  and  of 
assisting  him,  so  far  as  in  us  lies,  in  his  arduous  and  merito* 
rious  undertaking,  by  spreading  the  knowledge  of  its  object 
and  character.  It  is  a  hard  thing  to  say  of  England — but  we 
fear  that  the  circle  within  which  an  extended  notice  of  a  work 
on  the  antiquities  of  maritime  law  would  be  interesting,  is  too 
narrow  to  admit  of  our  venturing  on  one.  We  shall  there- 
fore content  ourselves  with  a  short  account  of  the  plan. 

M.  Pardessus'  purpose  is  to  unite  in  a  single  compilation  all 
ancient  documents  of  worth  in  all  languages  relating  to  the 
Droit  Maritime  Privc,  as  he  expresses  it ;  that  is  to  say,  all 
customs,  statutes  or  laws,  having  for  their  object  to  regulate 
the  respective  relations  of  the  owners  and  builders  of  ships, 
privateers,  cftiptains,  crew,  passengers,  insurers,  &c.  Custom- 
house ordinances,  and  those  which  relate  to  public  matter's 
without  involving  questions  of  private  interests,  are  not  in- 
cluded in  the  plan.  Its  scope,  however,  will  best  appear  from 
a  simple  enumeration  of  the  principal  sources  from  which  most 
of  his  materials  have  been  drawn,  and  the  contents  of  the  two 
volumes  Tie  has  put  forth. 
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The  first  and  most  ancient  collection  of  the  sort,  the  Con- 
9olat  de  Mar,  is  already  well  known  by  name  in  this  country. 
It  is  in  Catalonian,  and  the  prinoeps  edition  of  1494,  otie 
volume  in  folio,  contains  twelve  ordinances  or  documents  re- 
lating to  maritime  law.  The  second  is  a  work  in  Dutch, 
entitled  Boeck  der  Zee-rechten,  (Book  of  Sea.  Laws).  M, 
Pardessus  states  that  it  has  passed  through  s0veral  editions, 
but  he  does  not  mention  the  date  of  the  first.  Th6  third,  alsd 
in  Dutch,  entitled  Nederlands  Seereohten,  (Sea  Laws  of  the 
Netherlands),  is  a  collection  consisting  of  the  Compilation  of 
Wisby  and  the  ordinances  of  Charles  V,  and  Philip  IL  pub* 
lished  in  1711.  The  fourth,  in  French,  was  published  by 
Cleirac',  an  advocate  of  Bourdeaux,  in  1647,  under  the  title  of 
Us  et  Coutumes  de  la  Mer.  The  fifth  is  an  English  work, 
A  Genial  Treatise  of  the  Dominion  of  the  Sea.  The  sixth, 
in  Italian,  is  entitled  Biblioieca  de  gius  Nautico,  com- 
menced in  1785  at  Florence  and  left  unfinished.  The  seventh, 
in  Gerjnan,  is  the  Corpus  Juris  Nautici  oder  Sammlung 
aller  See-recht,  published  at  Lubeck  in  1790,  by  Engelbrecht. 
The  eighth  and  last,  like  the  first,  is  in  Spanish,  Codigo  de 
las  Costumbres  Maritimas,  published  at  Madrid  in  1791  by 
Capmany. 

Each  of  these  collections  was  compiled  with  the  view  of  being 
useful  to  some  particular  country.  The  same  pieces,  conse- 
quently, are  firequently  to  be  found  in  several  of  them,  and  the 
compilers  have  given  only  translations  of  laws  promulgated  in 
another  iahguage  than  their  own.  M.  Pieurdessus  proposes,  as 
already  intimated,  to  bring  together  every  thing  that  is  most 
valuable  in /each,  together  with  all  else  that  his  own  inde- 
fatigable researches,  or  the  zeal  of  enlightened  co-operators, 
may  furnish  him  witli.  He  intends  to  print  the  original  text 
in  fdl  ca9eS|  annexing  French  translations  to  documents  not 
written  in  French. 

The  twp  first  volumes  contain  what  M.  Pardessus,  for  want 
of  a  more  definite  expression,  has  termed  customs  or  Usages* 
The  list  is  too  long  to  give  in  detail;  but  their  nature  may  be 
guessed  when  we  say,  that  included  in  it  will  be  found  the 
Compilation  of  Wisby,  the  Rolls  of  Oberon,  the  Consulate  of 
the  Seai  the  Naval  Law  of  the  Rhodians,  the  Customs  of 
Amtterdami  the  Maritime  Ordtnan^sof  the  Hanseatic  League^^ 
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&c.  in  fact,  all  authentic  bodies  of  maritime  regulations,  where- 
soever existing,  which  have  ever  exercised  the  force  of  law 
without  being  directly  traceable  to  a  law-maker.  The  three 
last  volumes  (the  work  is  to  consist  of  five)  will  contain  the 
positive  maritime  laws  of  all  countries  down  to  the  end  of  the 
seventeenth  century. 

",  Compelled  (says  the  Editor)  to  prescribe  myself  a  limit,  I 
have  thought  it  best  to  terminate  this  collection  at  the  end  of 
the  seventeenth  century,  the  latter  years  of  which  were  signa- 
lized by  the  publication  of  the  ordinance  of  Louis  XIV. 
(August,  1681,)  become  in  some  sort  the  common  law  of 
Europe.  It  is  not  that  since  this  epoch,  and  especially  at  the 
commencement  of  the  present  century,  maritime  legislation 
has  not  made  great  steps  towards  perfection  in  maiiy  states. 
But  all  the  laws  made  during  this  interval  have  been  no 
longer  what  may  be  termed  sources,  antiquities;  they  have 
re-produced  or  perfected  what  existed  antecedently ;  they  form 
the  actual  law,  which  I  shall  publish  in  its  turn  in  anotlier 
collection,  which  will  form  a  natural  continuation  of  this. 
This  second  collection,  for  which  I  solicit  aid  no  less  than  for 
the  present,  will  be,  if  I  may  use  the  expression,  a  work  of 
pure  practice,  whilst  that  which  I  am  now  publishing  has  a 
scientific  and  historic  end,  of  which  the  utility,  and  even  the 
necessity,  are  incontestible." 

It  is  unnecessary  to  expatiate  on  the  profound  and  varied 
learning  required  for  an  undertaking  of  the  sort,  for  no.  one 
doubts  that  M .  Pardessus  is  fully  equal  to  the  task ;  but  aid 
and  co-operation  are  more  than  ever  necessary,  as  the  French 
government  is  said  to  have  withdrawn  its  support.  The  work 
was  commenced  during  the  reign  of  Louis  XVIII.,  and  pro- 
secuted  during  that  of  Charles  X.,  under  the  avowed  patronage, 
and  we  believe  at  the  expense,  of  the  crown*  M.  Pardessus 
was  attached  to  their  dynasty^  and  did  not  change  his  opinions 
with  the  times.  The  consequence  is,  that,  instead  of  being  as 
formerly  a  Counsellor  of  the  Court  of  Cassation  and  Pro- 
fessor of  Commercial  Law,  he  is  now  a  simple  member  of  the 
Institute  :  instead  of  being  cheered  by  royal  favour,  all  sort  of 
official  countenance  is  withdrawn  from  him.  With  this,  so  far 
as  M.  Pardessus  is  personally  and  individually  concerned,  an 
English  public*  has  no  business  to  concern  itself;  but  we  really 
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cannot  see  why  the  completion  of  a  work  on  Maritime  Antiqui- 
ties should  be  made  to  depend  on  the  sort  of  political  ultraism 
the  author  may  happen  to  profess.  He  will  hardly  infect  the 
Consdlai  de  Mar  with  his  heresies^  or  shake  the  throne  of  the 
citizen  king  with  the  Compilation  of  Wisby.  Some  idea  of  the 
sort^  however,  seems  constantly  uppermost  with  the  French ; 
for  a  plan  or  inquiry  set  on  foot  by  one  government  is  hardly 
ever  continued  by  the  next^  however  general  and  uncon- 
nected with  politics  the  purpose  of  it.  A  Report  on  English 
Criminal  Law,  for  instance,  drawn  up  by  a  French  jurist, 
dispatched  for  that  purpose  by  the  Due  de  Broglie  during  a 
doctrinaire  ministry,  would  infallibly  be  thrown  aside  as  use- 
less by  the  inovement  party,  without  the  slightest  reference  to 
its  accuracy  or  tone.  It  would  therefore  not  at  all  surprise 
us  to  find  that  the  same  narrow-minded  course  of  proceeding 
has  been  extended  to  M.  Pardessus. 

Besides  this  compilation,  M .  Pardessus  is  the  author  of  a 
work  entitled  Ekmens  de  Jurisprudence  Commerciale,  and 
of  the  most  finished  course  of  commercial  law  (Cour  de 
Droit  Commercial)  that  has  ever  been  published.  To  the 
later  editions  a  complete  catalogue  raisonn^e  of  all  works  on 
commercial  jurisprudence  has  been  annexed.  *^  Such  a  cata- 
logue (says  M .  Dupin)  had  never  been  undertaken  before  in 
France,  nor  even  in  Germany,  where  the  exactitude  and 
patience  of  the  learned  have  been  exercised  with  so  much 
success,  not  simply  on  law  in  general,  but  also  on.  a  great 
number  of  particular  subjects." 

H. 


ART.  VIII.— REGISTRATION  UNDER  THE  REFORM  ACT. 


The  Law  and  Practice  of  Elections y  as  altered  by  the  Reform 
Act,  Sfc,  by  Charles  F.  F.  Wordsworth,  Esq.  of  the  Inner 
Temple.     London.     1832. 

The  Registration  under  the  reform  act  is  now  in -progress. 
At  the  period  of  our  publication,  the  revising  barristers  will 
be  at  their  work  very  generally  throughout  the  country.  We 
cannot,  therefore,  until  another  quarter,  present  our  readers 
with  the  practical  information  we  expect  to  gather  from  our 
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professional  friends  on  the  subject  of  their  new  vocation.  We 
have  already  prognosticated  many  difficulties  in  this  process ; 
and  all  such  as  presented  themselves  to  pur  minds  have  been 
faithfully  propounded^  with  the  view  of  smoothing  the  way  for 
our  official  brethren^  so  far  as  lay  within  our  power.  Should 
we  prove  to  have  been  too  liberal  in  our  misgivings^  this  very 
good  intention  must  plead  our  excuse,  and  we  shall  rejoice  to 
find  our  anticipations  incorrect.  At  present,  however,  from  a 
nearer  view  of  the  approaching  period  of  revision,  connected 
with  some  information  which  has  reached  us  on  the  subject  of 
the  overseers'  lists  already  published,  we  feel  rather  confirmed 
than  shaken  in  the  belief,  that  in  many  places  great  confusion 
will  attend  the  perfecting  of  the  registers  of  voters,  both  in 
counties  and  boroughs. 

The  efifect  of  the  system  upon  the  voters  themselves  seems 
to  have  been  precisely  what  we  expected  and  have  prophesied* 
In  places  where  the  electioneering  spirit  is  already  awake,  a 
too  great  acrimony  in  objecting,  availing  itself  of  the  facility  of 
that  process,  has  entailed  a  great  mass  of  hardship  on  the  legi- 
timate voters,  while,  in  other  places,  where  that  is  not  the 
case,  the  laxity  and  indifference  of  all  parties  has  operated 
at  once  to  the  exclusion,  by  reason  of  non-claim,  of  persons 
entitled  to  the  franchise,  and  the  admission  of  persons  not 
entitled,  from  the  want  of  objection.  The  former  evil  has 
been  much  aggravated  in  counties,  by  the  necessity  of  a  vo- 
luntary claim,  and  the  check  produced  upon  such  claim  by  the 
shilling  tax,  without  which  the  notice  will  not  be  valid.  It  is 
not  so  much  the  expense  as  the  offensive  necessity  of  troubling 
themselves  to  this  extent^  which  has  prevented  many  respect- 
able persons  from  applying  to  be  registered.  In  boroughs, 
where  the  registratibn  is  compulsory,  the  levy  of  the  shilling 
along  with  the  poor-rates  from  every  person  registered,  will  be 
found  still  more  offensive,  and  undoubtedly  lead  to  the  ques^ 
tion  whether  a  man  can  object  to  his  own  insertion  on  the  list. 
It  is  curious,  moreover,  that  the  imposition  does  not  reach 
those  electors  in  virtue  of  the  old  rights,  who,  though  not 
resident  within  the  limits  of  a  borough,  are  reserved  on  con- 
dition of  residence  within  seven  miles.  The  officers  of  the 
parish  within  which  ^uch  a  person  resides  have  clearly  no 
authority  under  the  act  to  levy  the  election  shilling.  Sorough 
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voters   residing   within  extra-parochial   limits   will  find,    of 
course,  the  same  immunity. 

By  far  the  greatest  mischief,  however,  seems  to  have  arisen 
from  non-compliance  with  the  directions  of  the  act  on  the  part 
both  of  claimants  and  overseers,  sometimes  from  ignorance 
and  inattention,  and  sometimes  from  the  extreme  difficulty  of 
judging  how  to  act.  Mis-descriptions  and  omissions  are  said 
to  abound  greatly  in  the  county  lists,  and  to  promise,  even  in 
the  absence  of  objections  and  claims,  ample  employment  for 
the  revising  barrister  to  alter,  where  he  can  obtain  the  requi- 
site information,  and  in  the  absence  thereof  to  expunge. 
Much  diminution  of  the  constituencies  may  be  expected  from 
this  source,  when  it  is  considered  how  many  claimants  do  not 
know  that  it  is  necessary  to  set  out  their  Christian  names  at 
full  length  r  if  in  the  notice  of  claim  the  initial  only  is  found, 
and  no  one  is  there  to  say  whether  J.  means  John,  or  James, 
or  Joshua,  or  whether  R.  means  Robert,  or  Richard,  or 
Reuben,  it  will  be  imperative  on  the  barrister,  by  sections  42 
and  50,^  to  expunge  the  vote,  although  there  has  been  no 
objection,  and  consequently  no  notice  of  objection  to  the 
party.  On  the  other  hand,  the  grossest  want  of  right  in  the 
party  claiming,  will  not,  without  some  omission  like  that 
above  described,  of  the  Christian  name,  the  place  of  abode, 
the  nature  of  the  qualification,  or  the  local  description  of  the 
property,  justify  the  reviser  in  rejecting  the  vote,  unless  objec- 
tion have  been  made  in  due  form.  "  The  case  has  been  men* 
tioned  to  us  of  a  person  resident  in  Rutland  (in  which  county 
the  revision  has  already  taken  place),  who  claimed  to  vote  for 
Rutland  in  right  of  a  freehold,  stated  in  the  claim  itself  to  be 
situate  in  Lincolnshire.  There  was  no  objection  made  to  him, 
and  no  such  omission  in  his  claim  as  to  entitle  the  barrister  to 
expunge  him  of  his  own  motion;  and  for  Rutland  he  will  vote 
the  next  election.  At  this  rate  a  man  might  acquire  the  fran- 
chise by  possession  of  a  cow  or  a  pig,  if  he  were  to  claim  in 
proper  form,  and  no  one  made  objections ;  for  the  sheriff,  with 
his  three  questions  at  the  poll,  would  have  no  power  to  shake 
him,  when  once  registered,  provided  he  continued  in  pos- 
session of  the  same  pig.  It  would  seem  even  that  by  giving 
one^s  parrot  both  a  Christian  name  and  a  surname,  one  might 
make  a  plausible  claim  for  him^  to  which  no  one  should  object^ 
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the  individual  and  his  principles  being  alike  unknown  to  all 
parties.  On  coming  to  the  poll,  the  monosyllables  "  yes"  and 
"  no,"  and  the  name  of  his  candidate,  are  all  he  will  i:equire 
in  order  to  pass  muster,— for  example : 

Return  Off.  Are  you  the  same  person  whose  name  appears 
as  Peter  Jacko  on  the  register  of,  &c.  ? 

P.  Jacko.    Yo-a-es. 

Ret.  Off.    Have  you  already  voted,  &c.  ? 

P.  Jacko.     Knoagh. 

Ret.  Off.     Have  you  the  same  qualification,  &c.  ? 

P.  Jacko.    Yo-a-es. 

After  thus  creditably  acquitting  himself,  who  would  be.  so 
barbarous  as  to  put  poor  Jacko  to  the  bribery  oath  ?  Even 
were  that  done,  he  might,  by  dint  of  a  good  education,  re- 
spond, and  with  more  safety  than  many  Christians,  **  I  do 
swear."    All  that  remains  is, 

Foil  Clerk.     Whom  do  you  vote  for,  sir? 

P.  Jacko.     Sir  Bellyful  Gobbletax ;  a  plumper. 

Sir  B.  G.  (bowing  and  removing  his  hat).  Thank  you,  sir, 
thank  you. 

In  this  manner  may  ladies  of  rank  in  the  Tory  faction  use- 
fully employ  themselves  in  the  manufacture  of  constituents, 
taking  advantage  of  the  Whig  blunders  to  repair  the  ruin  done 
to  the  constitution  by  the  Whig  reform.  Let  the  latter  look 
to  it.  We  hear  of  many  animals  of  the  above  description 
being  already  in  a  state  of  proficiency  quite  surprising.  More 
serious  evil,  however,  seems  likely  to  arise  from  the  loss  of 
real,  than  the  creation  of  undue,  constituency.  Misdescrip- 
tion of  the  property  in  respect  of  which  they  claim  to  vote,  has 
occurred  very  much  among  such  county  voters  as  have  not 
chosen  to  resign  the  matter  into  the  hands  of  the  agents  of 
candidates  already  in  the  field,  a  practice  firom  which  every 
honest  elector  should  shrink,  who  feels  himself  worthy  to 
retain  to  the  last  moment  the  free  custody  of  his  own  opinion. 
One  of  the  mostcommon  mistakes  has  arisen  firom  the  mention 
of  the  word  "  rent-charge,"  in  the  form  of  the  notice  of  claim 
given  by  the  act.  The  farmer  paying  a  rent  of  50/.  a  year, 
sees  this  word  in  the  form  of  a  notice,  and  not  having  read 
**  Blackstone's  Commentaries,"  or  "  Littleton's  Tenures," 
thinks  it  is  the  proper  description  of  an  occupation  for  which 
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his  landlord  eAargf^^  him  a  rent  of  50/.;  especially  as  that 
which  would  be  the  true  description  of  this  new  franchise  has 
been  omitted  in  the  enumeration  of  the  modes  of  qualification. 
The  barrister,  with  no  evidence  of  a  mistake  before  him,  leaves 
the  vote  as  it  is,  being  on  the  face  of  it  a  good  one;  but,  on 
coming  to  the  poll,  the  third  question  of  the  returning  officer, 
viz.  "  Have  you  the  same  qualification  for  which  your  name 
was  originally  inserted  in  the  register,  &c.  ?"  places  the 
claimant  hors  de  combat. 

'  Still  more  sweeping  and  &tal  in  its  effects  is  a  practice, 
which  we  understand  to  have  been  adopted  in  some  boroughs, 
of  publishing  promiscuously  in  one  list,  the  voters  entitled  un- 
der the  new  rights,  and  those  entitled  under  the  old  ones ;  the 
act  having  imperatively  required  the  publication  of  a  distinct 
list  of  each  class.  The  franchises  created  and  reserved  in  the 
earlier  sections  of  the  act,  are  invariably  accompanied  with 
the  condition  of  being  registered  ''  according  to  the  provisions 
hereinafter  contained.'*  Whether  by  a  non-compliance  with 
those  provisions,  the  register,  when  produced  at  the  poll,  will 
be  considered  invalid  in  respect  of  the  names  so  improperly 
entered  and  published  by. the  overseers,  will  be  a  question,  in 
all  probability,  for  the  ultimate  decision  of  a  Committee  of  the 
House  of  Commons.  We  have  been  told  that  very  high  au- 
thorities of  the  anti-reforming  persuasion  have  expressed  them- 
selves against  the  legality  of  such  votes.  It  seems .  doubtful 
where  the  objection  should  be  taken ;  probably  before  the  re- 
turning officer,;  against  the  register  pro  tanto,  when  produced 
as  evidence  of  the  votes  at  the  poll ;  but  opportunity  will  also 
occur  before  the  barrister,  to  whom,  it  should  be  contended, 
no  jurisdiction  belongs  over  lists  produced  by  the  overseers, 
which  are  not  ^^  so  made  out  as  aforesaid  ;'*  see  section  50. 
Should  the  barrister  allow  the  objection  (which,  in  favorem 
sufiragii,  we  think  he  ought  not  to  do,)  at^  all  events  the  list 
should  seem  good  for  one  of  the  two  classes  contained  in. it; 
electing  to  which  class  (the  more  numerous  of  course)  he  should 
apply  it,  he  might  decline  to  revise  the  other  class,  as  not 
contained  in  a  separate  list.  The  directions  of  the  act  are  so 
explicit  on  this  point,  that  there  is  no  excuse  for  overseers 
who  have  departed  from  them ;  and  if  mischief  comes  of  it, 
indictment  or  the  action  for  the  penalty  should  be  made  their 
reward. 
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Upon  the  whole^  the  sources  of  disfranchisement  connected 
with  the  machinery  of  registration  are  so  various,  and  so  likely, 
as  regards  many  of  them,  to  operate  extensively;  and  so 
serious  is  the  degree  of  evil  likely  to  result  therefrom,  when 
considered  with  reference  to  a  most  important  object  expressed 
in  the  preamble  of  the  act,  namely,'  the  extension  of  the  suf- 
frage; that  we  feel  disposed,  in  addition  to  the  points  already 
touched  in  this  article,  to  recapitulate  shortly,  and  present  at 
one  coup-d'oeil,  certain  other  causes  of  disfranchisement  con* 
nected  with  the  register,  most  of  which  have  already  on  former 
occasions  been  pressed  upon  the  attention  of  our  readers. 

The  proportion  of  10^  householders  disabled  every  year  by 
want  of  a  sufficient  length  of  occupation,  demonstrated  in  our 
14th  Number  to  be  nine-fortieths  of  the  whole. 

Difficulties  about  the  pa}rment  of  rates  and  assessments,  in 
accordance  with  the  requisitions  of  the  act.  . 

Indifference  on  the  part  of  many  persons  entitled  to  claim, 
justified  by  the  trouble  thereof  and  the  shilling  tax. 

Difficulty  of  producing  evidence  of  title ;  witnesses  not 
being  compellable  to  come,^  or  to  answer,  when  sworn. 

Impunity  of  objectors  objecting  on  no  grounds. 

Proof  of  qualification  thrown  on  claimant. 

County  voters  deterred  by  distance  from  the  enforcement  of 
their  claims. 

Expense  of  litigation  on  questions  of  doubtful  value  in  the 
boroughs. 

The  short  period  for  which  the  barrister's  decision  avails ; 
and  the  possible  yearly  recurrence  of  the  same  expense  and 
trouble,  where  there  is  ho  immediate  prospect  of  an  election, 
far  less  a  contested  one.  The  present  year  is  favourable  to 
the  amount  of  registration,  as  affected  by  this  circumstance. 

Wrong  judgment  of  overseers  or  claimant  himself  as  to  the 
list,  whether  county  or  borough,  in  which  a  freeholder  occupy- 
ing his  own  freehold  within  the  limits  of  a  borough,  should  be 
inserted. 

Lastly,  unforeseen  miscarriages,  arising  from  die  unmanage* 
ableness  of  machinery  at  present  new  and  unaccustomed  to 
the  road. 

These  are  sources  of  disfranchisement,  arising  from  regis- 
tration alone ;  the  restriction  of  the  period  of  polling  to  two 
days  will  undoubedly  be  productive  of  the  same  to  a  great 
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extent;  not  only  from  the  impossibility  in  many  places  of 
polling  the  whole  constituency  in  that  time ;  but  also  from 
the  circumstance  that  many  county  voters^  having  votes  for 
counties  distant  from  each  other,  will  not  be  able  to  avail 
themselves  of  the  franchise  in  each. 

It  was  to  be  expected  that  the  engrafting  of  the  10/,  house- 
holders  upon  the  constituencies  of  the  old  boroughs  would 
greatly  increase  their  respective  amounts ;  and  when  we  se^ 
the  gross  numbers  of  the  several  polls  taken  at  the  next 
election,  we  shall  be  well  able  to  judge  whether  any,  and  what 
eflect  the  present  system  of  registration  is  calculated  to  pro* 
duce  in  counteracting  that  desirable  object.  Having  considered 
this  subject  with  much  attention,  we  think  it  not  too  much  to 
say,  that  in  v6ry  many  cases  the  constituencies  will  rather  lose 
than  gain  in  amount  by  the  whole  operation  of  the  Reform 
Act.  Still  some  system  of  registration  we  most  certainly 
should  desire,  even  though  accompanied  by  all  the  evils  of 
which  we  are  at  present  complaining ;  and  there  is  only  one 
difficulty  which  prevents  us  entering  at  once  into  the  details 
of  a  plan  obviously  practicable  and  simple,  and  liable  to  few, 
if  any,  of  the  objections  above  enumerated.  That  one  diffi- 
culty is  the  want  of  a  good  trustworthy  authority  to  decide 
Upon  the  validity  of  the  claims  to  vote,  always  present  on  the 
spot,  and  ready,  therefore,  to  act  up  to  a  period  very  little 
remote  from  the  time  of  the  election  itself.  It  seems  to  be  the 
better  opinion  that  justices  of  the  peace  at  petty  or  quarter 
sessions,  are  not  to  be  entrusted  with  a  jurisdiction  of  this 
nature.  What  a  reflection  on  magistrates  entrusted  with  the 
power  of  transportation  for  life  I  Should  the  establishment  of 
provincial  courts  with  frequent  sittings  ever  be  eflected,  this 
difficulty,  with  many  others,  will  then  probably  have  found  its 
proper  solution. 

The  revising  barristers,  we  understand,  are  prepared  to  put 
a  bold  face  upon  the  matter,  and  to  take  John  Bull  by  the 
horns ;  threatening,  under  shelter  of  the  word  "  court,"  to 
commit  his  majesty's  subjects  for  any  contempt  of  their 
judicial  .presences.  This  is  a  very  proper  spirit,  if  indulged 
within  certain  limits ;  that  is,  it  will  be  very  proper,  and  indeed 
due  to  the  dignity  of  the  office,  to  think  of  sending  people  to 
prison,  and  even  to  express  oneself  to  that  effect ;  but  after 
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all  it  might  be  ah  inconvenient  thing  to  do,  and  therefore 
better  not  to  attempt,  without  the  aid  of  a  constabulary  force. 
If  one  has  no  means  of  imprisoning  people,  it  is  little  good 
that  one  is  prepared  to  defend  an  action  for  false  imprisonment. 
In  many  places  plentiful  materials  for  combustion  must  exist, 
demanding  the  utmost  caution  and  forbearance  on  the  part  of 
our  electioneering  judge ;  for  if  a  spark  should  once  fall  on 
the  right  sort  of  stuff,  Harvey's  powder-mills  will  be  a  joke  to 
it.  Dwelling  upon  these  reflections,  the  solitude  of  our  cham- 
bers, unpromoted  as  we  are,  affects  us  with  a  consoling  sense 
of  security  and  quiet ;  and  we  incline  to  hug  ourselves  in  the 
majesty  of  editorial  sway,  though  it  iextend  not  beyond  the 
snubbing  of  our  own  clerk,  one  compositor,  and  a  couple  of 
devils ;  but  those,  please  God,  we  can  send  to  « — —  on  the 
least  disturbance.^ 

There  is  a  strange  fancy  afloat,  by  no  means  consolatory  if 
correct,  that  the  action  on  the  penalty  against  the  barrister  for 
a  wilful  contravention  of  the  act,  may  be  made  the  means  of 
eliciting  from  the  judge  of  assize  a  decision  upon  the  validity 
of  a  vote ;  if  the  barrister  have  decided,  rightly,  that  should 
seem  a  ground  of  nonsuit,  inasmuch  as  there  is  no  contraven- 
tion ;  if  wrongly,  the  question  of  wilful  contravention  must 
then  go  to  the  jury  for  a  verdict,  and  thus  we  shall  know  the 
opinion  of  the  judge  upon  the  point.  This,  assuming  the 
payment  of  costs  to  the  barrister,  would  certainly  be  a  cheap 
and  advantageous  mode  of  trying  a  question  upon  which 
many  votes  depend,  should  it  be  encouraged  by  the  judges, 
arid  would,  in  most  cases,  be  resorted  to  in  preference  to 
the.  plan  suggested  by  the  act,  of  tendering  the  disputed 
votes  at  the  poll,  and  petitioning  the  House  of  Commons^  on 
their  rejection  ;  particularly  as  there  will  usually  (with  the 
exception  of  this  first  election)  be  time  to  take  the  judge's 
opinion  before  the  occurrence  of  a  poll.  We  may  calculate, 
however,  very  safely  upon  the  agility  of  the  bench  in  escaping 
from  any  such  interference  with  the  parliamentary  jurisdiction. 
Either  they  will  refuse  to  entertain  the  action  until  petition 

*  We  think  the  barrister  will  do  best  to  follow  Mr.  Speaker  Onslow's  example, 
who,  having  repeatedly  told  an  obstreperous  member  that  he  should  be  obliged  to 
name  him,  as  the  phrase  goes,  was  asked—"  And  praj,  Mr.  Speaker,  wbat  will 
follow  if  you  do?"     "  God  in  Heaven  knows,"  was  the  reply. — Edit. 
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has-been,  made  to^  the.  House  of  Coinmons,  throwing,  it  upon 
the  plaintiff  to  show,  by  a  decisionv  from  the  proper  tribunal, 
that  the  barrister's  judgment  was  wrong ;  or  they  may  take  it 
upon,  themselves,  to,  nonsuit  for  want  of  sufficient  evidence  of 
the  wilfulness,  not  touching  the  question  of  contraventiort, 
choosing  rather  to  trench  on  the  province  of  the  jury,  than  to 
entangle  themselves  with  so  notable  a  heap  of  confusion  as 
the  law  of  franchise  established  by  election  committees.. 

For  the  purpose,  however,  of  putting  this  question  of  juris- 
diction in  stronger  light,  let  us  suppose  the  following  case : — : 
Forty  annuities  are  granted,  all  of  the  same  date,  charged 
upon  apiece  of  ground  barely  sufficient  to  support  the  charge, 
by  one  individual,  on  the  eve  of  an  approaching  election,  or 
under  other  circumstances,  on  the  whole  compelling  the  con- 
clusion that  they  were  granted  "  in  order  to  multiply  voices." 
By  7  &  8  Will.  III.  c.  25.  s.  7,  called  the  Splitting  Act,  such 
conveyances  are  made  void.  Parliamentary  committees  have 
repeatedly  declared  that„  such  conveyances  are  good.  The 
barrister  is  now  called  upon  to  decide  between  an  act  of  p«ur- 
lianient  still  in  force  and  the  successive  decisions  of  parliar 
mentary  committees  making  that  act  of  none  effect.  Suppose 
hin^  ta  decide  in  favour  of  the  act,  and  that,  on  petition,  his 
judgment  is  overruled  by  the  committee.  By  sectioi^  75  of 
the  Reforn^  Act,  all  laws,  statutes,  and  usages,  now  in  force 
respecting  elections  are  retained  in  operation.  Here,  then, 
supposing  the  law  of  the  parliamentary  committees  incontro- 
vertible, a  clear  case  of  contravention  of  the  provisions  of  the 
Reform  Act  is  made  out.  Under  these  circumstances,  should 
an  action  for  the  penalty  be  brought  against  the  barrister, 
what  is  the  course  to  be  pursued  by  the  judge,,  and  in  what 
manner  will  he  leave  the  case  to  the  jury?  Will  he  consider 
the  decision  of  the  committee  binding  as  to.  the  question  of  a 
right  or  wrong  construction  of  the  act  pf  parliament  having 
been  given  by  the  barrister;  or  will  he  look  at  the  act  of  parr 
Iia,ment  himself,  and  consider  whether  in  his  own  judgment 
there  has  been  a  contravention  to  support  the  action? 

Some  difficulty  seems  already  to  have  occurred  to  the 
revisors,  from  the  want  of  proper  returns  by  the  clerks  of  the 
peace  of  the  numbers  of  claims  and  objections  in  the  respec- 
tive parishes;  whereby  they  have  been  unable  with  any  degree 
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of  certainty  to  ascertain  the  necessary  periods  of  their  sittings 
in  the  various  polling  places^  of  which  they  are  required  by 
act  to  give  previous  notice.  This  neglect  is^  probably,  in  no 
case  imputable  to  the  clerk  of  the  peace,  but  to  the  inattention 
or  ignorance  of  the  overseers  or  constables  of  the  hundreds, 
whose  duty  it  is  to  forward  the  lists  to  him  by  a  certain  timeu 
Still  more  serious  will  be  the  difficulty  of  obtaining  the  attend- 
ance of  the  overseers  upon  the  court  of  revision ;  and  a  few 
examples  of  indictment  will  probably  be  found  necessary  to 
open  the  eyes  of  those  officers  to  a  true  sense  of  their  respon- 
sibility against  another  year.  In  fact,  where  there  is  much 
business  to  be  done,  no  inconsiderable  hardship  will  accrue  to 
these  persons  in  attending  the  court  day  after  day,  not  know* 
ing  when  they  shall  be  wanted,  and  obliged  to  wait  until  their 
lists  are  called  on.  Occasionally,  on  the  other  hand,  they  have 
shown  themselves  too  officious^  and  ready  to  bestow  upon  their 
lists  more  attention  than  the  act  requires  of  them;  somi^times 
inserting,  After  die  original  publication^  names  omitted;  Bome- 
ttmes  expunging  those  improperly  inserted^  anticipating,  in 
fact,  the  labours  of  the  reviser.  Even  in  London,  where 
better  information  might  have  been  expected  to  prevail,  it 
appears  that  a  great  quantity  of  persons,  omitted  in  the  lists, 
have  been  allowed  to  make  their  claims  verbally  instei&l  of 
sending  &  written  notice,  of  the  necessity  of  which  the  over- 
seers should  have  been  fully  aware.^ 

' '  The  exclusion  of  counsel  from  attendance  in  the  revising 
court  seems  to  be*  a  provision  of  doubtful  expedience,  if  it  be 
in  accordance  with  the  true  meaning  of  the  act  that  attomeys 
should  be  allowed  to  be  of  counsel  for  the  parties ;  in  which 
case  the  business  will  be  conducted  with  less  efficiency,  less 
dispatch,  and  probably  at  an  equal  expense.  It  is  said  that  a 
plan  for  evading  this  provision  has  been  discovered  by  making 
the  barrister  the  objector  in  all  the  cases  in  which  he  is  en- 
gaged to  appear;  if,  however,  he  accept  fees  for  such  employ- 
ment, such  practice  will  certainly  not  meet  with  the  approval 
and  sanction  of  the  profession.     During  the  two  days  of  the 

'  We  see  id  the  Times  the  following  amusing  specimen  of  a  notiee  of  claim  hy  a 
constituent  of  the  Tower  Hamlets: — 
"  I  hear  by  do  declare  [      Mjr  name  is  Robert  Hanis, 

I  have  left  ray  claim  with  John  Ware ;  |      Of  Shoreditch  parish/' 
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poll,  the  attendance  of  counsel  before  the  returning  officer  to 
argue  certain  questions  of  informality  in  the  Register,  not 
cognizable  by  the  revisor,  will  be  indispensable  at  every  con- 
tested election ;  equally  so  will  be  the  presence  of  an  assessor 
to  the  returning  officer ;  for  the  points  likely  to  arise  there, 
though  few  in  number,  will  be  of  the  greatest  importance  and 
the  most  difficult  of  solution. 

Mr.  Wordsworth,  the  title  of  whose  treatise  appears  in  front 
of  this  article,  has  made  an  extremely  lucid  arrangement  of 
the  body  of  election  law  as  it  now  stands;  giving  in  his  Ap- 
pendix a  series  of  acts  of  parliament  relating  to  elections  still 
in   operation  notwithstanding  the  Reform  Act,  the  Reform 
Act  itself,  the  Boundary  Act,  and  a  list  of  the  boroughs  now 
in  existence,  with  their  respective  modes  of  franchise  and 
amount  of  population;  and  where  we  have  had  occasion  to 
look  minutely  into  his  pages,  we  have  found  both  correctness 
and  c6tnpteteness  in  the  exectttibn  of  the  work. 
*  We  shall  notice  in  a  future  article  the  practical  result  of  the 
registration,  and  direct  oui*  attention  to  the  jproceedings  at  thf 
poll. 
P. 

^  [Mr.  Wordsworth  has  published  a  similar  work  on  the  Ljiw  and 
Practice  of  Elections  in  Scotland;  Messrs.  Price  and  Whii^aw, 
also,  have  published  works  on  the  new  Election  Law,  which  are 
well  spoken  of;  and  Mr.  Oorton  has  just  put  forth  a  very  usefUl 
Analysis  of  the  English,  Irish  and  Scotch  Reform  AjCts.-r-££^]| 
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DIGEST  OF  CASES. 


COMMON  LAW. 


[Containing  2  Barn.  &  Adol.  Part  4 ;  3  Bam  &  Adol.  Part.  1 ;  9  Bing.  Parts 
1  and  2;  2  Tyrwhitt,  Part  2;  6  Moore  &  Payne,  Part  1.  Many  of  the  cases  in 
Tyrwhitt,  and  most  of  those  in  Moore  &  Payne,  have  been  included  in  former 
Digests.] 


ACT  OP  PARLIAMENT. 

Where  two  acts  passed  the  same  session  which  are  to  come  into  operation  on 
the  same  day,  are  inconsistent,  that  which  last  received  the  royal  assent  is 
to  prevail. — The  King  v.  Justices  of  Middlesex,  2  B.  &  Adol.  818. 

ADMINISTRATION. 

{Stan^  duty,)  The  intestate  assigned  all  his  property  to  the  defendant,  in 
consideration  of  his  taking  upon  himself  the  payment  of  an  annuity  and 
other  debts.  The  present  action  was  brought  by  the  administrator  on 
a  covenant  by  the  defendant  V>  indemnify  the  intestate  against  such  an 
annuity,  default  having  been  made  during  the  intestate's  lifetime :  Held, 
that  the  damages  recoverable  under  this  covenant  were  'a  part  of  the 
'  estate,  and  rendered  the  letters  of  administration  liable  to  stamp  duty. 
(This  overrules  Lord  Tenterden's  decision,  2  M.  &  M.  45  and  7  L.  M. 
438.)— Ccrr  v.  Roberts,  2  B.  &  Adol.  905. 

And  see  Authority. 

AFFIDAVIT. 

(Of  Debt,)  In  an  affidavit  of  debt  for  money  paid,  the  omission  of  at  the 
request  is  fatal.     (2  B.  &  Adol.  571.)— Mars/to//  v.  Davison,  2  Tyr.  315. 

AGREEMENT, 

**  J.  R.  agrees  to  supply  J.  W.  with  wheat  straw  of  good  quality,  delivered 
at  his  premises  till  the  25th  June,  1830,  at  33«.  per  load,  to  be  delivered  at 
the  rate  of  three  loads  in  a  fortnight,  in  a  dry  state  and  without  damage. 
And  the  said  J.  W,  hereby  agrees  to  pay  to  the  said  J.  R.  or  his  order 
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the  sum  of  ^3s.  per  load  for  every  load  so  delivered  on  his  premises  from 
this  day  till  the  25th  June,  1830:''  Held,  that  each  load  was  to  be  paid 
for  on  delivery,  and  that  on  J.  W/s  refusal  to  pay  on  delivery,  J.  R.  was 
not  bound  to  send  more.  (6  Taunt.  154.) — Withers  v.  Rei/nalds,  2  B.  & 
Adol.  882. 

APPEAL. 

(Notice.)  An  i^peal  was  formally  entered  as  an  appeal  against  the  accounts 
of  the  churchwardens  and  overseers  of  B.,  but  it  was  substantially  an 
appeal  against  the  accounts  of  the  overseers:  Held,  that  notice  to  the 
overseers  was  sufficient.  (1  B.  &  Adol.  l,)~^The  King  v.  Justices  of 
Norfolky  2  B.  &  Adol.  944. 

APPRENTICE. 

An  assignment  of  a  parish  apprentice  is  not  within  8  Anne,  c.  9,  requiring 
the  sum  paid  to  be  inserted,  ^ud  the  instrument  to  be  stamped  within 
two  months.  (1  B.  &  Adol.  477.) — The  King  v.  Inhabitants  qf  Ide, 
2  B.  &  Adol.  866. 

ARBITRATION. 

(Bond.)  The  condition  of  an  arbitration  bond  was,  that  the  parties  should 
abide  by  the  award,  so  that  the  arbitrator  made  his  award  as  to  all  the 
damages  to  be  hereafter  sustained  and  compensation  to  be  thenceforth  made, 
at  the  expiration  of  every  two  months  from  the  20^  of  December: 
Held  to  be  imperative,  and  not  merely  directory,  as  to  the  periods  of 
arbitration:  Held  also,  that  a  memorandum  agredng  to  a  change  of  day 
required  an  agreement  stamp. — Stephens  v.  Ijnve,  9  Bing.  32. 

ARREST. 

1.  (Costs  for  improper,)  Where  the  plaintiff  sued  out  a  bailable  writ  on  an 
insufficient  affidavit,  but  the  defendant  was  neither  arrested  nor  holden  to 
bail  by  reason  of  the  defendant's  attorney  having  given  the  sheriff  an  un- 
dertaking: Held,  that  the  plaintiff  was  not  liable  for  costs  under  43  Geo.  3, 

.  c.  46,  on  his  recovering  less  than  £15.    (6  B.  &  C.  528.)— ilmer  v.  BUy- 
field,  9  Bing.  91. 

2.  (Second  arrest.)  The  defendant,  on  being  arrested,  procured  his  liberty 
by  giving  security.  The  security  proving  inadequate,  the  plaintiff 
arrested  him  again,  but  still  retained  the  security :  the  Court  ordered  the 
bail-bond  to  be  cancelled. —  WUson  v.  Homer,  6  M.  &  P.  120. 

ASSIGNMENT.    See  Landlord  and  Tenant. 

ASSIZE.    See  Mf0DLES{:x. 

ATTORNEY. 

1.  (Evidence  of  being.)    The  plaintiff,  who  sued  for  an  injury  to  his  cha- 

'  racter  as  an  attorney  of  the  King's  Bench,  gave  no  evidence   of  his 

having  dieted  as  such,  but  there  was  evidence  of  his  having  taken  out  the 

annual  certificate,  and  that  it  had  been  countersigned  by  the  Master 

r;  of  the  King's  Bench:  Held  sufficient    (4  T.  R.  366;  5  B.  &  C.  38.)— 

r;;:  '^  Sparlings.  Haddon;  9  Bmg.W. 


454  Digesi  of  Coses, 

2.  (Confidential  communictUum,)  Theplaintifis  sued  as  executors  of  P. 
who  had  bequeathed  his  property  ifx  five  portions.  There  had  been  a  suit 
in  Chancery  in  which  the  plaintiff's  attorneys  ha4  a|^ared  for  the  parties 
interested  in  three-fifths,  and  the  defendant's  attorneys  L.  and  W.  far  the 
parties  interested  in  the  rest.  Upon  affidavit  of  these  facts,  and  that  the 
defendant  had  no  interest  in  the  Chancery  suit,  a  rule  nisi  was  ob- 
tained to  restrain  S.  and  W.  firom  acting  as  the  defendant's  attom^Sj  on 
'  the  groimd  of  tfa«ir  having  obtained  a  knowledge  of  the  plaihilff  \i  ease  ih 
their  ftnrmer  employment;  but  the  rule  was  discharged.'*-*Crr»se^/  v.  Peto, 
9  Bing.  1. 

3*  (Order  of  Taxation,)    The  Court  has  a  jurisdiction  over  an  attorney's 

bill  independently  of  the  statute  2  Geo.  2,  and  may  mould  the  order  of 

taxation  as   it  likes.    Thus  there  is  no  objection  to  make  an  order  of 

«  taxation  whilst  an  ^tion  is  depending,  wi^ut  the  terms  of  an  under- 

■  taking  to  pay  the  amount  found  to  be  dne.^-^Watson  v.  Poskm,  2  Tyr. 

AUTHORITY. 

(To  indorte  bills.)  It  was  proved  that  J.  was  a  confidential  clerk  of  the 
deifendants,  and  had  been  mtroduced  by  theta  to  their  bankers  as  a  person 
to  whom  the  same  attention  was  to  be  paid  as  to  themselves ;  that  they 
had  recognized  both  bills  and  checks  drawn  by  him  in  numerous  in- 
stances ;  and  that  in  three  instances  he  had  indorsed  bills  for  them,  one 
of  which  instances  at  least  was  proved  to  have  been  known  to  the  de- 
Isndants:  Held  sufficient  to  just^  an  inference  that  J.  had  a  general 
authority  to  indorse  bills.— (6  Taunt.  455;  5  B.  &  A.  204.) 

The  defendants  proposed  to  give  in  evidence  the  letters  purporting  to  be 
written  by  them  to  th^  bill  broker,  and  purporting  to  state  that  J«  had 
authority  to  indorse,  for  the  purpose  of  showing  that  they  were  foiigeries : 
Held  inadmissible.— Pr6«co<*  y.Flinn,  9  Bing.  19. 

AWARD. 

h  The  question  stated  in  the  order  of  reference  was,  whether  the  defendants 
were  entitled  to  set  off  the  sum  of  246/.,  which  depended  dn  the  question 

.    whether  certain  goods  had  been  bought  of  them.     The  arbitrator  not 

.  being  able  to  decide  the  main  point,  but  finding  that  a  Reduction  of  8/.  12s. 

»  Was,  at  all  events,  to  be  made  firom  the  256/.,  awarded  that  the  de- 
fendants were  not  entitled  to  set  off  the  sum  of  246/.  A  rule  to  set  aside 
the  award  as  not  being  final  was  discharged.  The  plaintiff  having  brought 
an  action  on  the  award :  held  that  the  defendants  could*  not  set  off  the  re- 
mainder of  the  246/.  deducting  the  8/.  l2s.  the  award  being  conchisive  on 
the  face  of  it,  and  not  to  be  questioned  in  such  an  action. — Johnson  v. 
Durant,  2  B.  &  Adol.  9^5. 

2.  (Setting  aside.)  The  Court  refiised  to  set  aside  an  award,  in  the  course 
of  which  both  the  parties  had  been  examined  by  consent,  on  the  ground 
that,  subsequently  to  the  award,  which  wjis  in  filvour  of  the  defendant,  it 
was  discovered  that  the  defendant  had  been  sentenced  to  transportation 
for  a  felony,  and  had  returned  before  his  time  was.  expired.    It -did  not 
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appte  tfattt  die  defendant'^  testbiony.  fovmcd  one  of  tbe  main  gvouiida  on 
wln^  the  sward  was  madR^^-SmHh  v.  .Saimkiayi  9  Bing.  31. 

3.  When  a  verdict  is  taken  raljeet  to  a  reference,  and  the  award  is  not  made 
in  time,  the  Court  wiQ  order  a  new  trial.    (4  B.  Moo.  31.) — Hattv, 

BAIL. 

1.  (ErUUling  affidavit)  An  affidavit  in  support  of  an  application  to  set 
aside  proceedings  against  baily  may  be  entitled,  either  in  the  odgittal-icause 
or  as  in  an  action  against  the  baiL — Lisle  v.  Chetwode,  2  Tyr.  17.7. 

2,  (Notice.)  The  hail  had  justified  l^  affidavit,  but  the  Ibui  days*  notice 
raquired  by  the  first  of  the  New  Ruks  of  T.  T.  1831,  had  not  been  given. 
Held,  that  the  plaintififhad.twenty  days  to  except  to  the  bail  as  formerly.— 
Goddttrd  v.  Jarvis,  9  Bing.  88.  ..... 

BANKRUPT. 

1.  The  bankrupt  had  let  a  carriage  faired  of  A.  to  the  defendant.  It  Was 
overtomed  by  the  defendant's  negligence,  and  he  returned  it  in  a  damaged 
state  to  A.  who  repaired  it  by  the  bankrupt's  order,  and  proved  for  the 
amount  of  his  charge.  Held,  that  the  defendant  was  liable  to  the  assignees 
in  nominal  damages,  tiiough  no  dividend  was  paid,  or  likely  to  be  paid,  by 
the  bankrupt's  estate. — Porter  v.  Vorleyy  9  Bing,  93. 

2.  (Act  of  Bankruptcy.)  An  act  of  bankruptcy,  by  filing  a  petition  of 
insolvency,  is  complete  when  the  petition  arrives  at  its  finaJ  place  of  desti- 
nation, and  not  when  delivered  to  an  officer  of  the  court — Gar  lick  v. 
Songster,  9  Bing.  46. 

3.  {Act  of  Bankruptcy  by  delivery  of  goods.)  The  jury  found  that  the 
goods  had  been  delivered  by  the  bankrupt  to  the  defendant,  in  satisfkction 
of  a  bond  jvdi  debt,  but  voluntarily  and  in  contemplation  of  bankruptcy, 
more  than  two  months  befinre  the  coimniasion  was  issued.  Held,  an  act 
of  bankruptcy  within  6  Geo.  4,  c.  16,  s.  81.  (1  M.  &  N.  137.)— Bei;a» 
v.  JVtmn,  9  Bing.  107. 

4.  (Where  debt  accrued  before  trading.)  A.^  not  a  trader,  becomes  in- 
debted to  B.  to  the  amount  of  100/.  A,  afterwards  becomes  a  trader  and 
ceases  to  be  a  trader,  never  having  paid  his  debt  to  B.  Afler  ceasing  to 
be  a  trader  he  commits  an  act  of  bankruptcy.    Held,  that  B.  can  support 

<  a  commission  against  him  upon  iias  debt  and  act  of  bankruptcy.    (In 
the  Lords.)— Ba»/te  v.  Grant,  9  Bing.  121. 

5.  ( LiaB^ity  of  provisional  assignee.)  'The  provisional  assignee  of  a  bank- 
rupt is  not  liable  for  the  misconduct  of  an  agent  appointed  without  any 
undue  negligence  on  the  part  of  the  assignee^ — Raw  v.  Cutten,  9  Bing.  96. 

6.  (Trading.)  A  female  gained  her  livelihood  by  letting  lodgings,  re- 
ceiving lodgers  fi>r  long  or  short  periods.     She  supplied  them  with  pro- 

'  visions  if  required,  on  which  she  charged  a  profit,  but  the  provisions  so 
found  did  not  form  any  general  stock  of  her  own,  but  were  kept  sepa- 

ft 

rately  for  the  individuals  for  whom  they  were^  procured.    Held,  that  she 
thereby  beeame  aubject  to  the  bankrupt  iBiWi^^-Smith  v.  ScOtt,  9  Bing.  14, 
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7.  (Appointment  hy.)  By  settlement,  lands  were  conveyed  to  the  use  of  the 
husband  for  life,  with  power  of  appointment  to  the  sons  of  the  'marriage, 
remainder  to  trustees  to  preserve,  &c. ;  remainder,  in  default  of  appoint- 
ment, to  the  sons  successively  in  tail ;  remainder  to  the  right  heirs  of  the 
husband.  The  husband  became  bankrupt,  and  the  lands  were  sold  subject 
to  the  contingencies.  The  husband  afterwards  executed  a  power  of  appoint- 
ment to  his  son  in  fee  after  the  determination  of  his  own  life  estate.  Held, 
that  the  son  took  nothing  under  the  appointment,  but  took  an  estate  tail 
in  remainder  under  the  settlement.     Badham  v.  Mee,  6  M.  &  P.  14. 

8.  (Wife  of  feUm.)  The  wife  of  a  felon  sentenced  to  transportation,  but 
confined  on  board  the  hulks,  where  she  visited  him  occasionaUy,  is  liable 
to  be  made  a  bankrupt  if  she  trade  on  her  account. — Ex  parte  Franks, 
6  M,  &  P.  1. 

BILL  OF  EXCHANGE. 

1.  A  bill  was  accepted  for  the  accommodation  of  the  drawer,  who  indorsed  it 
as  a  security  and  then  became  bankrupt.  The  indorsee  entered  into  an 
agreement  with  the  assignees  as  to  the  debt,  and  mutual  releases  were 
exchanged  between.  The  indorsee  was  not  aware  when  he  took  the  bill 
that  it  was  accepted  for  accommodation,  though  he  was  aware  of-  that  fact 
when  he  entered  into  the  arrangement  with  the  assignees.  Held,  that  the 
acceptor  remained  liable  to  the  indorsee.  Harrison  v.  Courtould,  3  B.  & 
Adol.  36. 

(Lost.)    The  Court  granted  a  rule  to  compute  principal  and  interest  on  a 
bill  lost  since  the  declaration,  on  the  production  of  a  copy  verified  by  aSSi- 
d&vit— Flight  V.  Browny  2  Tyr.  312. 
And  see  Descent. 

BOTTOMRY. 

The  judgment  of  the  Common  Pleas  in  Simonds  v.  Hodgson,  (6  Bing,  114, 

3  Law  Mag.  216,  title  Bottomry,)  was  reversed.— (Si'mont/^  v.  Hodgsouy 

3  B.  and  Adol.  50. 

BRIDGE. 

1.  Trustees  under  a  local  turnpike  act  are  individuals  or  private  persons 
within  the  meaning  of  43  Geo.  3,  c.  59,  which  enacts,  that  no  bridge 
built  by  any  individual,  private  person,  body  politic  or  corporate,  shall  be 

.  deemed  a  county  bridge,  unless  built  under  the  direction  or  to  the  satis- 
faction of  the  county  surveyor,  &c. —  The  King  v.  Inhabitants  of  Derbyshire, 
3  B.  and  Adol.  147. 

2.  One  B.  was  bound  ratione  tenure  to  repair  a  carriage-bridge  in  the  county 
of  Essex.  In  1736  a  foot-bridge  had  been  constructed  by  the  trustees 
under  a  highway  act  alongside  the  carnage-bridge,  to  which  it  was  &s- 
tened  and  by  which  it  was  principally  supported.  Held,  that  this  was  not 
to  be  considered  part  of  the  carriage-bridge,  and  that  the  county  was 
liable  for  the  repairs. — The  King  v.  Inhabitants  of  Middlesex^  3  B.  & 
Adol.  201. 

3.  (Expenses  of  repairifig,)  The  43  Geo.  3,  c.  59,  s.  5,  which  exempts 
counties  from  repairing  bridges  erected  aft^t  the  passing  of  the  act,  unless 
built  under  the  direction  of  the  county  surveyor,  or  a  person  dulyap- 
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pointed,  does  not  apply  to  bridges  merely  widened  or  repaired  since  the 
act — The  King  v.  Inhabitants  of  Lancashire f  2  B.  &  Adol.  813. 

BROKER,— See  Evidence. 

CLERGYMAN. 

(Charge  on  benefice.)    A  warrant  of  attorney  by  a  clergyman,  authorising  a 

sequestration  of  his  benefice,  is  a  charge  within  13  Eliz.  c  20,  and  void. 

(2  B.  &  Adol.  7S4,)^Newland  v.  Watkm,  9  Bing.  113. 

COMPOSITION. 

The  plaintiff)  a  surgeon,  had  sued  one  of  the  members  of  the  committee  of  a 
charitable  institution  for  his  bill.  The  defendant  in  that  action  offered  to 
pay  a  certain  sum  and  costs,  on  condition  of  receiving  a  discharge,  which 
was  agreed  to.  The  money  was  paid  and  the  action  dropped :  Held,  th^t 
this  composition  did  not  operate  in  discharge  of  the  other  members  as  to 
the  remainder  of  the  debt  (5  East,  230;  10  B.  &  C.  329,)'-WaUers  v. 
Smith,  2  B.  &  Adol.  889. 

And  see  Promissory  Note,  2. 

CONTRACT. 

(Bescinding.)  The  plaintiffs  (brokers)  were  employed  by  H.  to  buy  certain 
oil  for  him.  They  applied  through  one  B.  to  the  defendants,  who  refused 
to  deal  with  the  plaintiffs  until  they  were  told  that  there  was  an  unnamed 
principal,  upon  which  they  sold  the  goods,  and  notes  were  interchanged 
describing  the  transaction  as  between  the  plaintiffs  and  defendants.  The 
plaintiffs  afterwards,  under  H.'s  authority,  sold  the  oil  to  another  person; 
whereupon  H.  declared  that  he  would  have  nothing  more  to  do  with  the 
matter,  to  which  the  plaintiffs  assented :  Held,  that  the  defendants  were 
notwithstanding  bound  by  their  contract. — Short  v.  Spackmanf  2  B.  & 
Adol.  962. 

CORPORATION. 

1.  The  judgment  of  the  Common  Pleas  in  Henley  v.  Corporation  qf  Lyme 
Regis,  (5  Bing.  91;  2L.  M.  85,  tit.  Corporation,  3);  was  affirmed. —  The 
Mayor,  Sfc,  of  Lyme  Regis  v.  Henley,  3  B.  &  Adol.  77. 

2.  By  43  Geo.  3,  c.  56,  certain  persons,  and  their  successors,  were  appointed 
guardians  of  the  poor  in  C.  and  trustees  .for  putting  the  act  into  execution. 
Eight  were  to  go  out  of  office  yearly,  and  their  places  to  be  supplied  by 
persons  elected  by  the  inhabitants.  They  were  empowered  to  take  con- 
veyances of  land  to  themselves  and  their  successors,  and  to  be  sued  aiid 
sue  in  the  name  of  their  treasurer.  A.  was  treasurer  for  several  years. 
During  his  treasurership  a  certain  sum  of  money  was  paid  to  him  under 
a  decree  of  the  Court  of  Chancery  out  of  funds  devised  to  the  poor  of  the 

'  city  of  which  C.  was  a  part.  That  sum  he  paid  over  to  the  guardians, 
who  expended  it.  By  a  subsequent  decree  of  the  Court  of  Chancery  he 
was  required  to  pay  back  that  sum,  to  be  applied  in  a  different  manner. 
He  paid  the  amount,  and  brought  the  present  action  against  the  present 
treasurer,  his  successor,  to  recover  it:  Held,  that  the  action  was  maintain- 
able.   The  principal  objections  were,  that  the  guardians  were  not  a  cor- 
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poration,  and  that  the  payment  by  A.  was  i&  hia  owa  moBg^-^efffys  v. 
Garr,  2K&  Adol.  833. 
3.  An  act  of  parliament,  incorporating  a  gas  light  company,  provided  that 
its  affairs  should  be  managed  by  eighteen  directors,  and  gave  power  to 
make  by-laws,  UTider  seal,  for  the  regulation  of  the  directors,  &c.  At  a 
meetiiig  of  ^m  company,  a  rasolutiba  was  passed  for  allowing  each  di« 
rector  a  guinea  for  each  attendance:  Held,  that  no  action  was  maintain- 
able against  the. company  by  a  director  for  a  payment  under  this  resolu- 
tion.^-DnTuton  V.  The  Imperial  Gas  Light  Company^  3  B.  &  Ad(^  125. 

COUNTY.    See  Bridge. 

COVENANT. 

1 .  By  indenture,  reciting  that  a  power  to  dispose  of  the  premises  was  vested 
in  A.,  he  conveyed  them  to  B.,  and  covenanted  that  the  power  was  in 
force  and  unexecuted,  and  also  that  he  (A.)  had  good  right,  title,  &c.,  and 
Jurthevy  that  the  premises  should  be  held  and  enjoyed  witiiout  the  lei  or 
interruption  of  A.,  or  any  claiming  under  or  in  trust  for  him:  Held,  that 
the  last  covenant  was  general  and  not  limited  to  acts  done  by  A. — Smith 
V.  ComptoTiy  3  B.  &  Adol.  189. 

2.  A  covenant  to  deliver  up  a  mill,  **  with  all  fixtures,  fastenings  or  improve- 
ments, reasonable  use  and  wear  only  excepted,"  waa  held  to  include  a  pair 
of  new  mill  stones  set  up  in  the  mill  by  the  tenant,  although  tlie  custom 
of  the  country  authorised  the  removal  of  them.  (1  Taunt.  19.) — Martyr 
v.  Bradley,  9  Bing.  24. 

3.  A.,  B.  and  C.  covenanted  with  D.,  £*  and  C.  (the  same  peeson)  for  the 
payment  of  an  annuity  to  £.  and  his  wife.  The  deed  was  signed  by  A., 
B.  and  C.  only:  Held,  that  after  the  death  of  C,  D.  and  £.  might  sue 
uponi  it  The  objections  were  tliat  D.  and  E.  had  not  signed  the  deed, 
and  that  C.  was  both  covenantor  and  covenantee. 

The  consideration  was  in  consideration  of  the  covenants  thereinafter  Altered 
,  into  by  D.,  £.  and  C:  Held,  that  the  non-execution  by  D.  and  £.  was  not 
a  total  failure  of  consideration. — Rose  v.  PouUon,  2  B»  &  Adol.  822. 

CUSTOM.    See  Weiohts  and  Measures. 

DECEIT. 

A  bill  was  presented  for  acceptance  by  A.,  a  clerk  of  the  payee's,  in  the  ab* 
sehce  of  the  drawee.  The  defendant,  who  lived  in  the  same  house  with 
him,  an4  had  formerly  been  his  partner,  on  the  refusal  of  A.  to  leave  the 
bill,  wrote  on  the  bill  an  acceptance  as  by  the  procuration  of  the  drawecj 
with  the  view  of  saving  expense  and  in  the  belief  that  the  bfll  would  be 
saniitioned.  It  was  afterwards  indorsed  over  to  the  plaintiff,  who,  oh  the 
drawee's  repudiating  the  acceptance,  brought  the  present  action  agiunst 
the  defendant  as  for  a  deceit.  The  jury  negatived  all  fnudulent  intent; 
but  die  Court  held  that  the  defendant  was  notwithstanding  liable,  as  he  had 
virtually  given  out  that  he  had  authority  to  accept,  which  was  untrue,  and 
a  fraud  in  law.  It  was  held,  that  the  defendant  was  not  liable  as  acceptor. 
—Folhrn  V.  Walter,  3  B.  &  Adol.  114. 
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EJECTMENT. 

1.  (Recognizance.)  The  1  Geo.  4,  c.  87^  s.  1,  which  requires  the  tenant  to 
enter  into  recognizances  where  the  term  or  interest  **  shall  have  expired 
or  heen  determined  either  by  the  landlord  or  tenant  by  regular  notice  te 
quit,"  does  not  aj^ly  to  the  case  of  a  tenant  holding  over  alter  surrender. 
—(7  B.  &  C.  2 ;  1  D.  &  R.  540.)  Doe  dem,  Tindal  v.  Roe,  2  B.  &  A. 
922. 

2.  (Service,)  A  rule  was  refused  where  the  notice  was  directed  to  the  wrong 
'person,  though  served  on  the  tenant  in  possession. — Doe  v.  Roe,  2  Tyr.  280. 

3.  (Production  of  consent  rule.)  The  only  case  in  which  it  is  necessary  to 
produce  the  consent  rule  at  the  trial,  is  when  the  plaintiff  directs  his 
proof  to  certain  premises,  and  the  other  party  contends  tliat  he  does  not 
defend  for  those.  In  ordinary  cases  the  production  is  not  necessaiy* — 
(1  M.  &  M.  237.)     Doe  dem.  Greaves  v.  Raby,  2  B.  &  Adol.  948. 

ERROR. 

(Costs.)  The  10  Car.  2,  st.  2,  e.  2,  s.  10,  which  gives  double  costs  '<  for  the 
delaying  of  execution,"  was  held  not  to  apply  to  a  case  where  the  attorney 
for  the  plaintiff  in  error  had  paid  the  damages  and  costs  in  the  Court  be- 
low to  the  attorney  for  the  other  party,  before  the  writ  of  error  was  sued 
out,  giving  notice  to  him  to  retain  the  money  in  his  hands. —  Wright  v. 
Fairfield,  2  B.  &  A.  959. 

EXECUTION. 

(Priority  of  Extent.)    The  following  two  questions  were  propounded  for  the 

opinions  of  the  judges  in  the  House  of  Lords :— First,  a  common  person 

brings  his  action  against  another  and  obtains  judgment,  issues  a  writ  of 

fieri  facias  upon  that  judgment,  and  delivers  the  writ  to  the  sheriff,  who, 

in  execution  thereof,  seizes  the  goods  of  defendant    While  the  goods  re^ 

,  main  in  the  sheriff's  hands,  and  before  he  has  sdd  them,  a  writ  of  extent 
.in  aid  is  issued  against  the  same  defendant  as  debtor  of  a  debtor  of  the 

.  erown,  tested  after  the  seizure  under  the  fieri Jacias,  and  is  delivered  to  the 
said  sheriff— 'Shall  this  writ  of  extent  be  executed  by  the  slieriff,  by  extend- 
ing the  same  goods,  seizing  them  into  the  king's  hands,  and  selling  them 
to  satisfy  the  crown's  debt,  without  regard  to  the  writ  of  fieri  fiacias  under 
which  he  had  first  seized  them?  Secondly,  all  other  things  remaining  the 
same,  does  it  make  any  difference  whether  the  writ  of  extent  was  in  chief 
or  in  aid  ? .  The  first  question  was  answered  in  the  affirinative  by  Patteson, 
Alderson  and  Taunton,  Js.,  Vaiighan  and  Bayley,  Bs;,  Tindal,  C.  J.  and 
Lord  Tenterden,  C.  J.;  in  the  negative,  by  Gaselee  and  Littledale,  Js. 
All  the  Judges  were  agreed  that  the  second  question,  must  be  answered  in 
the  negative.  The  case  occupies  157  pages;— (In  the  Lords.)  Gites  v. 
Gower,  9  Bing.  128. 

EXECUTOR. 

1.  The  will  was  proved  in  May,  and  after  paying  certain  debts,  the  executor 
(the  defendant)  made  over  the  residue  to  the  residuary  legatee :  Held,  that 
he  had  not  allowed  a  reasonable  time  for  the  claims  of  creditors,  and  that 
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the  payment  to  the  residuary  legatee  was  not  a  defence  to  a  subsequent 
action  by  one  of  them. — (1  Esp.  275 ;  1  Meriv.  265.)  Davis  v.  Black- 
welly  9  Bing.  5. 

2.  An  executor  may  enter  up  judgment  on  a  verdict  obtained  by  his  testator 
in  libel.— (17  Car.  2,  c.  8,)    Palmer  v.  Cohen,  2  B.  &  A.  ^66. 

EVIDENCE. 

{Contract  in  Writing,)  The  6, Geo.  4,  c.  94,  s.  2,  enacts  that  any  person 
intrusted  with  and  in  possession  of  any  bill  of  lading  under  a  contract, 
&c.  shall  be  deemed  the  true  owner,  &c.  so  far  as  to  give  validity  to  any 
contract,  &c.  thereafter  made  by  such  person.  A  broker  in  possession  of 
certain  India  warrants,  pledged  them  without  authority  to  B.  In  an 
action  brought  by  the  owner  for  the  proceeds  against  B.,  the  broker,  who 
was  called  as  a  witness,  stated  that  he  pledged  them  under  a  contract  in 
writing :  Held,  that  B.  was  bound  to  prove  the  agreement  by  this  ivritten 
contract — Evam  v.  Truman,  2  B.  &  A.  886. 

And  see  Attorney.    Authority.     Notice  to  Produce. 

FOREIGN  JUDGMENT. 

It  is  no  valid  objection  to  a  foreign  judgment  that  the  party  was  absent  from 
the  country  when  the  proceedings  were  instituted  against  him ;  the  law  of 
the  country  being,  that  the  procurator-general  or  his  deputy  was  bound 
to  take  care  of  the  interests  of  an  absent  party,  though  no  means  were 
provided  by  which  the  procurator-general  or  his  deputy  might  be  required 
to  conmiunicate  with  such  party. — (9  Ea^t,  192;  1  Stark.  N.  P.  525.) 
Becquet  y.  Maccarth/,  2  B.  &  A.  951. 

FORMER  RECOVERY. 

The  plaintiff  declared  in  debt  for<rent  and  money  Iiad  and  received.  From 
his  particular  it  appeared  that  he  sought  to  recover  the  proceeds  of  certain 
stone  taken  by  the  defendant.  Befpre  the  trial  he  commenced  an  action 
of  trover  for  the  stone.  On  the  trial  of  the  first  action,  he  only  gave  evi- 
dence on  the  count  for  rent,  and  obtained  a  verdict :  Held,  that  he  was 
not  barred  from  recovering  for  the  stone  in  the  second  action. — Hadky  v. 
Greeny  2  Tyr.  390.      ' 

GAME; 

A  qualified  person  was  held  not  liable  to  any  penalty  for  having  in  his  pos- 
session partridges  and  pheasants,  killed  before  the  1st  Febniary,  1830,  on 
the  9th  of  February  in  that  year. — Simpson  v.  Unwin,  3  B.  &  Adol.  134. 

HIGHWAY. 

1.  {Liability  of  surveyoi\)  A  surveyor  of  highways  was  held  liable  for 
paring  a  fence  belonging  to  the  plaintifi*  and  taking  away  a  portion  of  the 
soil  to  increase  the  width  of  a  road  to  twenty  feet,  under  13  Geo.  3,  c.  78, 
s.  15,  though  the  property  was  improved  thereby .^-il/$^o»  v.  Scales,  9 
Bing.  3. 

i.  Where  by  an  Act  of  Parliament  tinistces  are  einpowered  to  make  a  road 
from  one  point  to  another,  the  whole  must  be  finished  before  the  public  are 
liable  for  repairs.    In  the  case  in  question,  eleven  miles  and  a  half  were 
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completed  out  of  twelve.     Littledale,  J.  doubted. —  The  King  v.  Inhabi- 
tants of  Ctmihirworthy  «3  B.  &  Adol.  108.-  . 

And  see  Bridge. 
INSOLVENT.    See  Bankrupt,  2. 

INSURANCE. 

{Stranding.)  Where  the  event  happens  in  the  ordinary  course  of  navigation, 
as  from  the  flux  and  reflux  of  the  tide,  without  any  external  force,  it  is  not 
a  stranding,  but  where  it* arises  from  an  accident,  it  is.  In  the  present 
case  the  ship  had  grounded  in  a  manner  to  injure  her  cargo,  in  conse- 
quence of  the  stretching  of  a  rope  by  which  she  was  kept  in. her  position: 
Held  by  Lord  Tehterden,  C.  J.,  and  Littledale  and  Taunton,  Js.,  that  this 
was  a  stranding.  Parke  J.  dissented.  (7  B.  &C.  219.) — Wells  v.  Hop" 
wood,  2  B.  &  Adol.  20. 

INTERPLEADER  ACT. 

1.  The  power  given  by  the  Act  (1  &  2  Wm.  4,  c.  58,)  is  discretionary,  and 
the  Court  will  not  interfere  in  favour  of  a  defendant  who  has  voluntarily 
placed  himself  in  a  situation  to  be  sued. — Belcher  v.  Smithf  9  Bing.  82. 

2.  The  Interpleader  Act  does  not  extend  to  a  case  where  the  defendant  has 
a  legal  claim. — Braddick  v.  Smith,  9  Bing.  84. 

3.  The  Court  granted  an  interpleader  under  1  &  2  Wm.  4,  c.  58,  applied  for 
by  the  shenfT  of  London,  on  an  affidavit  that  the  sherifl*  had  seized  the 
goods  of  the  defendants  at  the  suit  of  the  plaintifl)  and  that  he  had  re- 
ceived notice  from  the  petitioning  creditor  tliat  a  commission  of  bankrupt 
had  been  sued  out  previously  to  the  levy,  and  a  provisional  assignee  ap- 
pointed. 

The  Court  suspended  the  question  of  costs,'  in  order  that  they  might  confer 
with  the  King's  Bench.*— JVbr^Aco/e  v.  Beauchamp,  6  M.  &  P.  158. 

JUDGMENT. 

Tlie  Court  of  King's  Bench  ha^  no  power,  even  by  consent,  to  alter  their 
judgment  of  a  preceding  term,  though  the  record  on  which  the  former 
judgment  was  given  has  been  amended  in  the  interim  under  an  order  of 
judges  of  oyer  and  terminer. — The  King  v.  CarlUe,  2  B.  &  Adol.  971. 

LANDLORD  AND  TENANT. 

1.  The  principle  is,  that  a  tenant  shall  not  contest  his  landlord's  title;  if  he 
objects  to  such  title,  he  should  give  back  the  possession  to  his  own  landlord. 
He  cannot  put  another  person  into  possession. — Doe  dem,  Manton  v.  Austin, 
9  Bing.  41. 

2.  The  plaintifl*  assigned,  by  indenture  indorsed  on  the  lease,  certain  premises 
and  his  term  therein,  "  subject  to  the  payment  of  the  yearly  rent,  and  to 
the  performance. of  the  covenants  and  agreements  reserved  and  contained 
in  the  indenture  of  lease:"  Held,  that  the  assignee  was  liable  in  covenant 
to  the  lessee,  for  rent  which  the  lessee  was  compelled  to  pay  after  the  as- 
signee had  assigned  over.  (Dougl.  764;  5  B.  &  C.  589.)-^ Steward  v. 
Waiver idge,  9  Bing.  60.  > 
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LEGACY  DUTY. 

The  testator,  bom  in  Scotland,  died  in*  India;  leaving  no  asfleis  in  England. 
The  executors  having  obtained  an  Indian  probate,  and  converted  the  pro- 
perty into  money,  invested  it,  prior  to  the  payment  of  residuary  legatees, 
in  the  English  funds :  Held,  that  no  legacy  duty  was  payable. — Jackson  v. 
Forbes,  2  Tyr.  35i. 

LIBEL.    See  Executor,  2. 

LUNACY* 

(Costs.)  An  application  to  tax  an  attorney's  bill  for  lunacy  business  must 
be  made  to  the  Lord  Chancellor,  even  after  action  on  the  biQ.  The  Court 
of  Exchequer  did  not  decide  the  question  whether  such  a  Inll  be  taxable  at 
all.— Jbfie*  V.  Bywater,  2  Tyr.  402. 

MALICIOUS  PROSECUTION. 

The  judgment  of  the  Common  Pleas  in  Taylor  v.  WilUams,  6  Bing.  183  and 

512,  and  Law  Magazine^  Vol.  Ill,  232,  was  affirmed  by  the  King's 

B^nch.— Tttytor  v.  Williams,  2  B.  &  AdoL  845. 

MIDDLESEX. 

Under  55  Geo.  3,  c.  50,  abolishing  liberate  fees,  the  justices  at  quarter  ses- 
sions, subject  to  the  approbation  of  the  judges  of  assize,  are  authorized  to 
award  compensation  to  the  sheriff  or  undersheriff :  Held,  that  the  ji^tices 
of  Middlesex  have  pow^r  to  award  compensation  to  the  sheriff,  the  judges 
of  K.  B.  and  C.  P.  being  judges  of  assize  for  Middlesex. — The  King  v. 
Justices  of  Middlesex,  S  B.  &  Adol.  100. 

0 

MODUS.    See  Tithes. 
MORTGAGE.    See  Title  Deeds. 

NEWSPAPER. 

(Who  printer.)  The  defendants,  being  proprietors  of  a  newspaper,  had 
made  arrangements  with  the  pltdnliff  for  printing  it.  One  S.  was  to  use 
the  plaintiffs  types  and  men  in  His  printing  office  at  a  certain  price  for 
every  thousand  papers.  S.  was  named  as  printer  at  thd  end  of  the  paper, 
and  had  filed  the  usual  affidavit  at  the  stamp  office;  Held,  that  8.,  and  not 
the  plaintifF,  was  the  printer  of  the  paper  responsible  to  the  stamp  (^c« 
within  38  Geo.  3,  c.  fS.^Bagster  v,  Bobinsonf  9  Bing.  77* 

NOTICE  TO  PRODUCE. 

On  the  Monday,  the  day  when  the  Chelmsford  Assizes  commenced,  about 
seven  o'clock  in  the  evening,  notice  was  given  to  produce  a  particular 
deed.  The  adVei^e  Ittt^niey)  who  htid  already  bden  to  Lond(»x  for  other 
deeds  required  to'  be  produced,  said  that  the  deecfwas'itt  London,  but 
that  he  would  feteh  it  if  the  party  fequiring  it  wotkld  pay  the  expetof^  of 
the  journey.  No  tffet  to  thiti  efikst  was  made.  The  cause  was  appointed 
for  Wednesday,  but  was  not  tried  till  Thursday  following:  Held,  that 
secondary  evidence  of  the  deed  was  Hot  admissible. — Doe  dem:  Curtii  v. 
Spitty,  3  B.  &  Adol.  182. 
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NUISANCE. 

Tlie  keeper  of  a  ground  for  pigeon  shooting  was  indicted  for  the  nuisance 
oocaaioiied  as  well  by  the  shooting  and  the  collection  of  idle  people  brought 
together  thereby^  as  by  the  persons  who  waited  on  the  outside  of  the 
ground  for  the  purpose  of  shooting  the  pigeons  that  flew  off,  who,  it  was 
proved,  occasioned  great  damage  and  apprehension  in  the  neighbourhood : 
Held,  that  he  was  liable  for  the  nuisance  thus  occasioned.  (3  Camp.  226.) 
-^The  King  v.  Moore,  3  B.  &  Adol.  184. 

PARLIAMENT. 

An  action  of  debt  lies  against  one  of  the  petitioners  for  costs  incurred  in  op- 
posing a  petition  against  the  return  of  a  member  of  parliament,  such  peti- 
tion having  been  declared  frivolous  and  vexatious  under  9  Geo.  4,  c.  22.— 
Gumey  v.  Gordon^  (in  the  Exchequer  Chamber,)  9  Bing.  37. 

PARTIES.    See  Covenant,  2. 

•  -  •  •  •  ■ 

PARTNER. 

An  action  was  held  maintmnable  against  one  of  several  partners^  who,  with- 
out their  concurrence,  promised  to  admit  the  plaintiff  into  the  firm,  he 
being  thereby  induced  to  give  up  a  lucrative  employment.— M*^ct//  v. 
JUid,  9  Bing.  68. 

PARTY-WALL. 

The  plaintiff  being  tenant  of  certain  land,  upon  which  he  had  built  a  party-wall, 
let  a  portion  of  it  to  the  defendant,  upon  an  agreement  that  thd  defendant 
should  build  a  dwelling  hous^  upon  it,  and  take  a  lease*  The  defendant, 
in  building  the  house,  used  the  party-wall.  A  lease  was  granted  him,  and 
he  subsequently  underlet  the  premises  at  an  advanced  rent :  Held,  that  th^ 
defendant  was  not  liable  as  owner  of  the  improved  rent,  under  14  Geo.  3^ 
c.  78,  for  a  portion  of  the  expense  of  the  wall  built  by  the  plaintiff.  (5  T. 
R.  130;  7  Taunt  \5fi,)— Williams  v.  Pocklington,  2  B.  &  Adol.  878. 

PIGEON  SHOOTING.    See  Nuisance. 

PLEADING. 

1.  In  replevin  the  defendants  made  cognizance  in  respect  of  the  arrears  of 
an  annuity ;  the  plaintiff  pleaded  that  no  memorial  was  enrolled ;  the  de- 
fendants replied  that  a  memorial  of  all  the  deeds,  &c.  was  enrolled,  and, 
after  setting  out  the  memorial,  concluded  with  Hprout  patetper  rec&rdnm: 
Held,  that  this  conclusion  was  proper.  Held,  also,  that  ajudgpiient  on  a 
warrant  of  attorney,  being  one  <^  the  secutities,  need  not  be  mentioned  in 
the  memorial. — Richardton  v.  Tomkins,  9  Bing.  51. 

2.  (Variance,)  The  declaration'  stated  A  promise  by  the  defendant  to  {kay 
for  certain  goods  supplied  to  het  as  she  should  be  able.  The  proof  was, 
that  the  goods  were  supplied  to  her  when  she  i^as  a  feme  covert,  separated 
from  her  husband,  and  that  she  promised  to  pay  after  his  death :  Held, 
that  the  goods  were  in  law  supplied  to  the  husband,  and  that  the  promise 
was  consequently  not  stated  with  sufficient  correctness.  Lord  Tenterden, 
C.  J.,  added  that  the  doctrine  that  a  moral  obligation  is  a  sufficient  con* 
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sideratioD,  must  be  received  with  some  limitation.*— (5  Taunt.  36;  3 
B.  &P.  249,  n.)     Lt«fe/fcWv.S/iec,  3B.  &A,.811.    . 

3.  (  Where  de  mjuriOf  SfC.  pleadable.)  An  avowry  in  replevin,  stated  that  the 
plaintiff  was  an  inhabitant  of  the  parish  of  A.,  rateable  to  the  relief  of  the 
poor  in  respect  of  his  occupation'of  a  tenement ;  ihat  a  rate  was  duly  made 
and  published ;  that  by  such  rate  the  plaintiff  was  duly  rated  in  a  certain 
sum;  that  the  collector  (the  defendant)  gave  him  notice;  that  he  was 
duly  summoned  at  the  petty  sessions ;  that  a  warrant  was  issued  and  de- 
livered to  the  defendant,  who  justified  under  it.  Plea,  de  injuria,  S^c, : 
Held,  by  Parke  and  Patteson,  Js.,  Lord  Tenterden,  C.  J.,  diss,,  that  the 
plea  was  good.  Lord  Tenterden  dissented  on  the  ground  that  it  put  too 
many  matters  in  issue. — Selhy  v.  Bardon,  3  B.  &  A.  2. 

PONE. 

The  cause  assigned  in  a  writ  o£pone  for  removing  a  plaint  is  mere  form,  and 
hot  traversable. — (8  Bing.  71.)    Parkes  v.  Renton,  3  B.  &  A.  105, 

POOR. 

1.  (Emancipation.)  An  idiot  is  not  emancipated  by  coming  of  age  and  being 
separated  from  his  father's  family. — The  King  v.  Inhabitants  of  Cowame, 
2  B.  &  A.  861. 

2.  (Certificate.)  A.  devised  to  B.  his  son,  a  certificated  pauper,  as  follows : 
"  I  give  to  B.,  my  son,  the  sum  of  5/.,  and  my  desire  is,  that  my  son  B. 
shall  live  in  that  part  of  my  house  as  he  now  doth,  and  at  the  same  yearly 

•.    rent  which  he  now  gives,  as  long  as  my  son  J.  shall  enjoy  or  own  the 

V    same :"  Held,  that  B.  took  a  determinable  estate  for  life,  wliich  dischaiged 

the  certificate. — The  King  v.  Inhabitants  of  Cassington,  2  B.  &  A.  874. 

POOR  RATE. 

(Canal  Property/.)  A  canal  company,  having  no  interest  in  the  soil,  is  not 
rateable  in  respect  of  a  dam  by  which  a  river  is  rendered  navigable. — (9 
B.  &  C.  820.)  The  King  v.  The  Aire  and  Calder  Navigation,  3  B.  &  A. 
139. 

POST  OFFICE. 

A  postmaster,  who  delivered  letters  addressed  to  a  bankrupt  to  his  assignee, 
in  the  conviction  tliat  it  was  his  duty  so  to  do,  was  held  not  hable,  under 
9  Anne,  c.  10,  s.  40,  for  wilfully  and  knowingly  detaining  letters,  &c, — 
Meirelles  v.  Banning,  2  B.  &  Adol.  909. 

POWER. 

A  devise  authorized  the  demising  of  the  premises  for  the  purpose  of  new 
building  or  effectually  rebuilding  and  repairing  any  messuage,  house,  &'c. 
thereon.  The  lease  in  question  purported  to  be  in  consideration  of  the 
great  charges  the  lessee  would  be  at  in  effectually  repairing,  &c.  and  con- 
tained a  covenant  to  expend  a  certain  sum  in  effectually  repairing,  &c. : 
Held  that,  effectual^  repairing  being  different  from  rebuilding,^  the  power 

'  Johnson^ft  Dictionary  was  cited  in  argument,^ where  rebuild  is  explained  as 
meaning  "  to  re-edify,  to  restore  from  demolition,  to  repailr" 
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was  not  pursuefl;  and  Parke  and  Taunton  Ji.  seemed  to  think  that  a 
covenant  to  expend  a  limited  sum  was  not  equivalent  to  a  general  cove- 
nant to  repair  eiTectually. — Doe  dem,  W^oke  v.  Withers,  2  B.  &  Adol. 
896. 

PREBEND. 

An  archdeacon  of  Rochester  instituted  and  inducted,  is  thereby  instituted 
'  and  inducted  into  the  prebend  attached  to  the  archdeaconry ;  and  the 

Court  granted  a  mandamus  to  the  dean  to  administer  the  oath.     (1  B.  &; 

Adol.  761.)— .r^e  King  v.  The  Dean  and  Chapter  of  Rochester,  3  B.  & 

Adol.  95. 

PRACTICE. 

1.  (Particulars,)  The  particulars  annexed  to  the  record  under  the  New 
Rules,  differed  from  the  particidars  delivered  under  a  judge's  order.  The 
objection  was  taken  at  the  trial,  but  the  defendant,  not  being  prepared  to 
prove  the  delivery  of  the  first  particulars,  did  not  apply  for  a  nonsuit. 
The  Court  granted  a  new  trial  without  costs. — Morgan  v.  Harris,  2  Tyrl 
385. 

2.  (Judgment  as  in  case  of  nonsuit,)  In  the  Exchequer,  prior  to  the  New 
Rules,  the  defendant  must  have  given  four  days  notice  of  motion  for  judgment 
as  in  case  of  nonsuit;  but  there  was  no  Rule  calling  on  the  plaintiff*  to 
enter  the  issue  as  in  the  King's  Bench. — Coaltsworth  v.  Martin,  2  Tyr. 
169. 

3.  (Delivery  of  plea,)  Where  a  plea  was  delivered  at  the  office  of  the  plain- 
tiff"s  attorney  before  judgment  was  signed,  but  after  the  time  was  out,  and 

'  the  attorney  notwithstanding  signed  judgment,  the  Court  set  it  aside. — 
•    Amphlitt  V.  Semple,  2  Tyr.  312. 

4.  (Suit  in  name  of  trustee^udge  at  chambers,)  The  assignee  of  an  insol- 
vent cestui  que  trust  has  no  right  to  sue  in  the  name  of  the  trustee  on  a 
mere  tender  of  indemnity:  he  must  apply  to  the  Court,  that  the  master 
may  decide  on  its  sufficiency.  An  order  to  stay  proceedings  ought  not  to 
be  made  at  chambers. — Spicer  v.  Todd,  2  Tyr.  172, 

5.  ( Venire  de  novo.)  The  Court  refused  to  grant  a  venire  de  novo  on  the 
ground  that  the  jury  had  been  convened  by  the  partner  of  the  attorney  for 
the  plaintiff)  it  not  being  shown  that  the  defendant  was  taken  by  surprise 
at  the  trial.     Brunskill  v.  Utiles,  9  Bing.  13. 

6.  (Concurrent  writs^)  A  ca,sa.  and  &fi.fa,  may  issue,  but  cannot  be  exe* 
cuted,  concurrently.— HodSgAiwson  v.  WdUey,  2  Tyr.  174. 

7.  (Security  for  costs.)  A  motion  to  compel  a  party  to  give  security  for 
costs  should  be  preceded  by  an  application  to  him.  (1  B.  &  Aid.  331.)-r* 
Adams  v.  Brown,  9  Bing.  81. 

8.  (Costs  at  Chftmbers,)    A  judge  at  chambers  may  make  the  payment  of 
;    costs  a. part  of  his. order,  r  But  see  2  B.  &  Adol.  415,  ante,  p.  209;  Prac- 
tice, 6. — Doe  dem,  Prescott  v.  Roe,  9  Bing.  104. 

9.  (Order  to  put  off  triaU)  Where  an  order  to  put  off*  a  trial  is  made  by 
jBgreenient  on  a  peremptory  undertaking  to  try  at  the  following  assizes, 

VOL,  VIII.  H  H 
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^e  order  Heed  not  he  made  a  rule  of  Court. — Janei  r.  Pritekardt  2  Tyr. 

10.  (Relation  of  new  rules.)  The  rules  of  Hilary  term,  2  Wfl.  4,  are  not 
retrospective ;  and  where  the  plaintiff  had  gained  two  trials  before  these 
rules:  Held,  that  he  was  entitled  to  the  costs  of  both  and  also  to  the  costs 

,  of  entering  up  judgment  nunc  pro  tunc,  though  the  rule  for  that  judgment 
was  not  made  absolute  till  after  the  rules  came  into  operation. — Carlisle 
V.  Garland,  9  Bing.  85.  - 

11.  (Setting  atide  proceedings.)  Execution  was  sued  out  without  delivering 
a  copy  of  the  bill  of  costs  or  giving  a  day's  notice  of  taxation:  Held,  that 
after  ten  days'  delay  and  the  bankruptcy  of  the  defendant  interveningi  it 
was  too  late  to  apply  to  set  aside  the  proceedings  for  irregularity. — Rut- 
ledge.  V.  Giles,  2  Tyr.  169. 

}2.  (  Verifying  returns.)  A  town  clerk,  &c.  may  verify  his  return  by  affidavit) 
where  ^he  estreats  do  not  amount  to  £6. — Ex  parte  Tomlins,  2  Tyr.  176. 

13.  (  Where  the  defendants  sever  in  defence.)  At  the  trial  oi  an  action  against 
two  defendants,  the  defendant's  counsel  suggested  that  one  of  them  had 

.  pileaded,  puis  darrein  continuance,  a  plea  of  his  bankruptcy  and  certificate, 
to  which  the  plaintiffs  had  demurred  generally.  This  plea  not  bein^  on 
the  record,  the  judge  refused  to  take  notice  of  it,  and  tried  the  cause.  It 
i^peared  that  issue  had  been  joined  in  Michaelmas  term  preceding  the 
trial,  and  that  the  record  was  passed  and  notice  of  trial  given  for  the 
sittings  afler  that  term.  Continuances  were  entered  down  to  the  23d  of 
May,  the  first  day  of  Trinity  term.    The  certificate  was  allowed  on  the 

'  14th  May,  and  the  plea  pleaded  on  the  5th  June  as  of  Trinity  term,  and 
the  demurrer  filed  on  the  24th  June.  There  was  no  joinder  in  demurrer. 
The  trial  was  on  the  24th  June,  1831.  The  jury  having  given  an  absolute 
verdict  against  the  otlier  defendants,  the  Court  set  it  aside  for  irregularity, 

•  OnlJie  ground  that  the  jury  should  have  been  sUhimoned  to  try  the  issue 
'   as  to  one  onlyj  and  assess  contingent  damages  against  the  other. —  Thonip- 

*  son  V.  Perceval,  2  B.  &  Adol;  968; 

14.  (Inspection  of  deed.)  An  annuity  deed  was  prepared  by  one  R»  and  left 
in  his  hands.  There  was  no  counterpart  Within  two  years  after  the 
annuity  was  granted,  the  defendant,  the  grantor,  redeemed  it  by  paying 
the  amount  of  the  consideration  money  to  R,,  who  thereupon  delivered 
up  the  deed  to  him.  In  an  action  by  the  grantee  against  the  grantor  (the 
defendant)  the  Court  permitted  the  former  to  inspect  and  take  a  copy  of 
the  deed.— -Z)et?ernor  V.  Bouverie,  6  M.  &  P.  29. 

And  see  Trespass. 

PROMISSORY  NOTE. 

l,  A  note  w«B  given  to  an  outgoing  tenant  in  payment  of  the  prioe  of  crpps^ 
.  &p.,  conditioned  on  the :land  being  :given. up  on  the  next  day.   :Pfoofwas 

given  of  a  re^sal  the  .mxt  mornings  but.  the  de£shdant'»  cattle  w«re  aeen 
,    on  the  land  the  «ame  day  and  continued  tjiere:  Held,  ^at  thejuiy  tidght 

conclude  that  the  land  was  given  xi^.-r^Evam  y.  Morgaf^,  2  TyK.  39.^.  - . 


2.  A^  gKw  a  promiflflQiy.note  pfiyabUe  to  B^,  (ibr  w^icb  A;  had  ire^eived  no 
consideration,)  as  4  s^omftjr  foK  goods  to  b^  sold  to  B,;  and  B,  mdoofed 
the  note  to  the  creditors.  B.  afterwards  executed  a  deed  of  composition, 
,  by  which  it  vas  stipulated  tha^  the  creditors  should  not  be  prevented  fVom 
suipg  on  securities :  Held,  that  A.  was  not  thereby  disehaiged.— ^tc^ofc 
y.  ]ybrri^,  3.B.  &  Adol.  4},  note. 

PURCrHASER. 

(IFttAin27  Eiisi,)  ByH  post-nuptial  settlement  B.  conveyed  to  the  plain^ 
•  tifi,  as  tmitdea  for  hia  wife,  certain  property,  the  title-deeds  of  which  he 
afUrwaids  obtained  fiom  them,  and  deposited  with  the  defendants  as  a  se^ 
curity  for  money  advanced:  Held,  that  the  defendants  were  not  puvchasers 
within  27  Eliz.  c.  4,  and  that  the  plaintiffs  were  entitled  to  recover  the 
deedsj^-X^ispn  v.  Doriew,  9  Bing.  76, 

RELEASE. 

The  general  words  of  a  release  are  qualified  by  the  reeital.  Thus  where  the 
release  recited  tet  disputes  were  subsisting  between  A.  and  B^  about 
which  actions  had  been  brought,  and  that  it  had  been  agreed  that  each  of 
ihem  ishfiuld  execute  a  release  of  all  actions,  causes  of  action,  claims  and 
demands,' brought  by  him  agiainst  the  other:  Held,  that  the  release  must 
be  confined  to  actions  then  depending.  (4  M.  &  S.  425;  2B,8f  B«  38.) 
--.Siymm^  V.  JToAnion,  3  B.  &^  Adol.  175. 

SALE. 

A.,  in  England,  sent  orders  to  B.  and  C.  (the  plaintiffi,)  in  Russia,  for  the 
purchase  of  com,  directing  them  to  draw  upon  E.  and  Co.,  and  also  on  H. 
in  London.  A.  subsequently  cancelled  the  orders.  B.  and  C,  however, 
shipped  a  quantity  of  com  to  A.'s  account,  and  wrote  to  him  to  say  that 
they  hoped  he  would  approve  what  they  ha4  done,  notwithstanding  the 
countermand*  They  drew  upon  him  Ibr  part  of  the  amount^  and  forwarded 
,  an  ttnsndorsed  bill  of  hiding,  on  whioh  the  gooda  wcr^  stated  to  be  for  his 
.order  and  on  hia  aooount,  and  they  drew  upon  H*  for  the  ^remainder,  and 
forwarded  an  indomed  bill  of  lading  to  him.    The  bUlfi  were  dishonoured; 

A.  fttbiequent^  oonfumed  his  revocation,  and  B.  &  C,  gave  notice  to  Ijie 
agent  of  H.  that  they  should  rettfn  the  wheat;  A«  afterwards  induced  the 
master  of  the  vesnel  to  deliver  the  wheat  to  his  order,  and  not  to  H,  ac- 
cording to  the.  indorsed  bill  of  lading:  Held,  that  the  shipment  did  not 
vest  the  property  absolutely  in  A.,  but  only  on  condition  of  his  accepting 
the  bills,  and  that  the  plaintiffs  were  consequently  entitled  to  reeover  the 
value  of  the  wheat  in  an  actioh  against  the  master.    Brandt  v.  Bowley,  2 

B.  &Adol.  932. 

SCHOOL. 

A  grammar  sehod  was  founded  and  endowed  by  letters-patent  from  Philip 

: ;  amd  Mary,  in  wUch  it  was  provided  that  the  master  of  the  lehool  and  two 

.   guardians  of  Ae  lands  of  the  school  shpuld  be  chosen  by,  and  the  said 

school  be  altogether  of  the  patronage  and  free  disqpQsition  oi^'  the  fo.ui\der 

and  his  heirs:  Held,  that  the  right  of  appointing  the  master  and  guardians 

H  H  2 
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was  in  point  of  law  capable  of  alienation. —  The  JUamey-General  y 
The  Matter,  S^c.  of  Brentford  School,  3  B.  &  Adol.  59.-  .    ^ 

SETTLEMENT. 

(Anting,)  The  pauper  rented  a  house  consisting,  (besides  other  rooms)  of 
a  garret  extending  over  the  lower  rooms  in  the  adjoining  house;  he  after- 
wards took  the  adjoining  house  of  the  same  landlord,  paying  4;.  a  week 
for  the  whole.  There  was  no  internal  communication,  the  whole  being 
under  one  roof:  Held,  that  a  settlement  was  gained  within  6  Geo.  4,  c.  57, 
which  requires  that  the' tenement  shall  be  a  separate  and  distinct  dwelling- 
house  or  building  to  confer  a  settlement. — The  King  v.  Inhabitants  of 
Macclesfield,  2  B.  &  Adol.  870.  .  . 

SHERIFF. 

(Interpleader  Act,)  Where  goods  had  been  taken  by  the  sheriff  under 
a  Ji,  fa,  and  sold,  and  axioiher  Ji.  fa,  issued  in  the  mean  time,  and  a 'third 
party  (L.)  claimed  the  property  against  the  plaintiff,  the  sheriff,  and: 
the  person  against  whom  the  Ji.  fa,  were  sued  out,  the  Court  directed  the 
rule  under  1  8c  2  W.4,  c.58,  to  be  drawn  up  as  follows: — '^Tliat.the 
plaintii&  have  liberty  to  defend  the  action,  brought  or  to  be  brought 
against  the  sheriff  by  L.,  to  ^abandon  their  or  his  claims  or  claim  in  the 
event  of  their  or  either  of  their  declining  to  defend  within  one  week  neXt 
ensuing;  and  that  the  shei'iff  be  at  liberty  to  appear  on  the  trial  of  the 
said  cause  by  himself  or  his  counsel,  to  protect  his  own  interests;  the 
sheriff  hereby  undertaking  to  pay  to  the  plaintiffs  respectively  the 
amounts  of  their  respective  executions  in  the  event  of  L.  filing  in  his 
action.-'— 5/owww  v.  Back,  3  B.  &  Adol.  103. 

TITHES. 

The  lord  of  the  manor  exercised  a  right  in  the  nature  of  right  of  common 
along  with  other  landowners  on  a  waste,  of  which  the  soil  was  vested  in 
himself.  An  inclosure  act  directed  that  an  allotment  should  be  made  to 
the  lord  in  respect  of  the  soil,  and  to  him  and  tlie  other  claimants  in 
respect  of  their  rights  of  common:  Held,  that  a  modus  for  all  rights'^ of 
common  extended  to  the  allotment  made'  in  respect  of  the  quasi  right. of 
common  enjoyed  by  the  lord,  the  legislature  having  treated  it  as'^a  right  of 
common -in  the  act.  (1  Ves.  115;  5  B.  &  A.  22.)'»Askew  v.  Wilkinson^ 
3  B.  &  Adol.  152.  .  ^   ^  :  ) 

TITLE  DEEDS.  '  ;  . ' 

One  A.  in  1803  conveyed  an  estate  to  B.,  who  in  181-2  conveyed  it  to  C, 
and  C.  sold  it  in  1826  to  the  plaintiff.  A.  did  not  deliver  up  the  title 
deeds,  and  was  sued  by  C.  during  his  ownership,  who  recovered  a  judg- 
ment in  trover  for  the  deeds,  but  the  judgment  was  not  docketed.  In 
1825,  A.  mortgaged  the  property,  and  delivered  the  deeds  to  the  mort- 
gagees: H^d,  that  the  plaintiff,  the  legal  owner,  was  entitled  to  the  d^eds 
without  paying  the  mortgage  money.  (6  Taunt,  12,)-^ Harrinfftofi,y. 
Price,  3  B.  &  Ado).  170. 
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TRESPASS, 

1.  (Costs.)  Tresspass  guarecl.fr.  Plea,  not  guilty  and  a  right  of  way. 
Replication  joined  issue  on  the  first  plea,  traversed  the  right,  and  new  as- 
signed. The  defendant  joined  issue  on  the  traverse,  and  suffered  judg- 
ment hy  default  as  to  the  trespasses  newly  assigned.  The  jury  foimd  for 
the  plaintiff  on  the  general  issue,  and  for  the  defendants  as  to  the  issue  on 
the  right  of  way,  and  assessed  the  damaged  on  the  new  assignment  at  Is. : 
Held,  that  the  defendant,  not  having  withdrawn  the  general  issue,  was  not 
entitled  to  the  general  costs  of  the  trial..  (3  Br.  8^ B.  117;  1  B.  &  C.  278 ; 
5  Bing.  199.)     Broddbent  v.  Shmoy  2  B.  &  Adol.  940. 

2.  A  person  hired  hy  a  company  to  navigate  a  fly-hoat  (their  property)  at 
weekly  wages,  may  maintain  trespass  for  an  injury  to  the  tackle.  (1  Salk.  10.) 
Moore  v.  Robinson,  2  B.  &  Adol.  817. 

TURNPIKE  TOLLS. 

By  a  turnpike  act  the  following  idl  was  imposed:  "  For  three  or  four  horses, 
&c.,  drawing  any  coach,  &c.  l5."..  By  another  section,  it  was  provided 
that  no  person  should  pay  toll  more  than  once  on  the  same  day  for  passing 
or  repassing  with  the  same  horses,  cattle,  beasts,  or  carriages,  &c.  but  tliat 
every  person  after  having  paid  such  toll  once  as  aforesaid,  and  producing  a 
note  or  ticket  denoting  the  pa3rment  of  such  toll,  should  afterwards  pass 
with  the  same  horses,  cattle,  beasts,  and  carriages,  toll  free  during  the  day : 
Held,  that  the  exemption  did  not  apply,  unless,  at  any  rate,  the  horses 
were  the  same ;  and  Taunton,  J.  thought  that  it  did  not  apply  except  for 
the  same  horses  drawing  the  same  carriage.  (See  the  cases  on  this  subject 
collected  Law  Mag.  2  vol.  126.)  Hopkins  v.  Thorogood,  2  B.  &  Adol.  916. 

UNIVERSITY. 

The  Cambridge  Paving  Act  (28  G.  3,)  authorised  a  rate  to  be  levied  on  the 
tenants  and  occupiers  of  all  tenements  &c.  within  the  town,  and  directed 
two^fths  to  be  paid  by  the  University.  Downing  College  was  built,  since 
the  act,  on  land  within  the  town,  which  had  not  before  paid  paving  rate : 
Held,  that  the  college  was  liable  only  as  part  of  the  University. — Downing 
College  v.  Purchase,  3  B.  &  Adol.  162. 

WEIGHTS  AND  MEASURES.       . 

A  custom  for  the  jury  of  a  manor  to  enter  houses  in  which  goods  are  sold  by 
weight  and  measures,  and  search  for,  seize  and  destroy  false  weights  and 
measures,  is  a  lawful  custom.  In  a  plea  justifying  under  such  a  custom, 
it  is  enough  to  aver  that  the  weights  &c.  were  found  by  the  jury  to  be 
false.  The  Court  leet  was  adjourned  from  the  28th  of  April  till  the  15th 
of  December,  to  enable  the  jury  to  make  their  presentments.  Held,  not 
unreasonable,  being  according  to  the  custom. —  WiUcock  v.  Windsor,  3  B. 
&  Adol.  43. 

WELSH  JUDGMENT. 

Execution  was  allowed  to  issue  on  a  judgment  of  the  Great  Sessions  of  Caer- 
narvon, signed  before  11  G.  4,  &  1  W.  4,  c.  70,  without  taking  out  a 
smnmons  before  a  Baron  to  correct  the  suggestion  continuing  tlie  proceed^ 
ings  in  the  Exchequer. — Rees  v.  Rjces,  2  Tyr.  384< 


EQUITY. 


(4  Bligh,  Fait  3 ;  5  Russell,  Part  1 ;  I  Ku^ll  &  M^^In,  Pktl  4 ;  3  Simons, 

Part  4.) 


ACT  OF  PARLIAMENT. 

{Constrtiction  of  load  act.)  By  the  Bedford  Level  Aet,  tfee  coniffiSdsi€inei« 
for  d)*a!ndge  appointed  nnder  the  act  were  empowered  to  pulrchaie  and 
make  satisfaction  for  lands  and  dama^  done;  but  if  any  persons  refined, 
af^et  notice,  to  treat  or  accept  satisfaction,  theft  the  commisttoners  ^re 
to  apply  to  two  magistrates  to  issue  their  warrant  to  the  sheriff  to  summon 
a  jury  to  ascertain  the  amount  of  the  purchase  mdney  or  safisfactfon. 
And  it  was  furthev  provided,  that  if  the  landowner^  and  the  commissioners 
could  not  agree  as  to  the  compensation  fat  dam^es  done  by  the  -comniis- 
sioners,  the  same  were  to  be  ascertained  by  a  jury  to  be  impanetted  nnd 
returned  as  aforesaid:  Held,  that  in  that  caife  the  owners,  mdnot^he 
commissioners,  Were  to  apply  to  the  magistrates.— -Jn  re  E(m  J^'nA; 
Drainage,  Sim.  435. 

ADMINISTRATOR. 

An  administrator  does  not  lose  liis  right  of  retainer,  by  paying  the  assets 
into  Court.  And  where  the  fund  in  Court  is  insufficient  to  discharge  his 
debt,  his  right  of  retainer  will  prevail  against  the  plaintiff's  right  to  have 
the  suit  satisfied. — Chissum  v.  Dewes,  R.  29. 

ADVANCEMENT. 

.A  son,  entitled  to  £4000  at  the  death  of  his  father  on  the  bond  of  the  latter 
given  en  the  marriage  of  the  former,  having  overcharged  his  account  with 
a  partpership,  in  which  he,  his  father,  and  other  persons  were  partners,  to 
the  extent  of  j£  19,000,  the  father  took  upon  himself  the  son's  debt:  tfeld, 
that  this  assumption  of  the  son's  debt  Was  to  be  deemed  an  advancement  of 
the  MOOO.—Ansky  v.  Bainbridgey  R.  &  M.  65*r. 

AGENT. 

W.  holding  title  deeds  as  an  equitable  security  for  a  debt  due  to  him  fiom 
N.,  and  being  also  solicitor  of  S.,  to  whom  N.  owed  a  sum  of  money,  for 
.  which  S.  held  other  securities;  N.  wrote  a  letter,  which  was  left  at  the 
.  office  of  W.,  stating  that  he,  W.,  out  of  the  proceeds  of  the  sale  of  the 
property,  of  which  he  held  the  title  deeds,  was  to  receive  the  amount  both 
bf  his'  own  3ebt  and  of  the  debt  due  to  S. ;  afterwards  W.  received  from  ^. 
the  amount  of  his  own  debt,'  and  without  the  sanction  of  S.  delivered^lp 
the  title  deeds  in  his  possession  to  N.,  who  sold  the  property^  received  the 
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purchase  moBey,  and  did  not  pay  any  part  of  it  to  S. ;  Semble,  W.  is  in 
point  of  law  liabk  to  S.  for  any  loss  which  S«  may  thus  sictotain. — Attwood 
V. ,  R.  149. 

AGREEMENT. 

An  agreement  for  the  purchase  of  a  house  was  written  by  the^efendant,  his 
own  name. being  stated  in  the  third  person,  as  "  Mr.  W.  P.  has  agreed:" 
Held,  that  the  contract  was  good  within  the  statiite  of  frauds,  which  pnly 
requires  that  the  party  sought  to  be  charged,  shall,  by  writing  his  own 
namei,  have  attested  his  entering  into  the  contract. — Propert  v.  Pitrker, 
R.  &  M.  625. 

ALIEN. 

Under  ihe  treaty  of  1794,  between  Great  Britain  and  America,  and  the  act 
of  37  Geo.  3,  c»  97,  American  citizens  who  held  lands  in  Great  Britain  on 
the  28&'Of  October,  1795,  and  their  heirs  and  assigns,  are  at  all  times  to 

'  be  considered,  so  ffu:  as  regards  their  lands,  not  as  aliens,  but  as  subjects  of 
Great  Britain. — Sutton  v.  Sutten,  R.  &  M.  665. 

ANNUITY. 

1.  A  testator  by  his  will  made  in  Ireland,  prior  to  the  6  Geo.  4,  c.  79,  be- 
queathed an  annuity,  and  died  domiciled  in  England,  afler  the  act  was 
passed:  Held,  that  the  annuity  was  to  be  paid  in  Irish  currency.  Holmes 
V.  Holmes,  R.  &  M.  660.  [The  act  declared  the  currency  of  Great  Britain 
to  be  the  currency  of  the  whole  United  Kingdom.] 

2.  Where  a  testator  directed  an  annuity  to  be  purchased  for  his  wife  within 
a  given  lim^,  and  she  consented  to  postpone  the  time  of  purchase,  and 

,  died  before  a  purchase,  her  executors  were  held  to  be  entitled  to  the  gross 
sum  which  would  have  purchased  it;  the  gift  of  an  annuity  is  consid^od 
equivalent  to  a  personal  legacy  of  a  certain  sum  of  mojiey.  (Yates  .V. 
Compton,  2  P.  W.  308;  Palm^  v.  Craufurd,  3  Swans.  ^%2.)-^Dawson 
V.  Hearne,  R.  &  M.  606. 

ASSIGNMENT. 

In  order  to  constitute  an  equitable  assignment,  there  must  be  an  engage- 
ment to  pay  out  of  the  particular  fund  in  question ;  a  direction  to  pay 
generally,  with  an  intimation  that  the  creditor  has  a  claim  upon  the  fund, 
is  not  sufficient.  (Yeates  v.  Groves,  1  Vea.  2«0 ;  Ex  parte  Smilili,  6  Ves. 
i46.)^  Watson  v.  The  Duke  of  WeMingtm,  R.  &  M.  602. 

BANKRUPT. 

A  testator  gave  a  sum  of  stock  to  A.  for  life,  and  after  his  decease  t9  his 
children,  with  a  proviso  that  the  life  interest  of  A.  should  not  be  subject  to 
any  alienation  or  disposition,  by  sale,  mortgage,  or  otherwise,  in  any  man- 
ner whatsoever;  and  in  case  he  should  charge,  or  attempt  to  chargb^ 
-affect  oar  incumber  the  same,  that  such  mortgage,  sale,  or  disposition^ 
should  operate  as  a  complete  forfeiture  thereof,  and  the  same  should  de- 
volve upon  the  persons  in  texpectahcy:  Held,  that  the  clause  of  forfeiture 
applied  only  to  the  prohibition  against  the  acts  of  the  parties  tiiemselVes) 
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and  thot'on  A.'s  bankruptcy  his  int^£st  passed  to  the  assignees.  (Cooper 
V.  Wyatt,  6  Madd.  482;  Yamold  v.  Moorhouse,  R.  &  M-  364.)— Xcorv. 
Xf^a^/i,  R.  &  M.  690. 

CHARGE, 

Whether  a  sum  directed  to  he  raised  out  of  the  '*  rents  and  profits"  of  a  real 
estate  is  t^  be  raised  by  the  annual  income,  or  by  sale  or  mortgage,  is  a 
mere  questioii  of  intention,  to  he  collected  from  the  context  of  the  will,  or 
•  from  the  purposes  to  which  the  money  is  to  be  applied,  as  whether  those 
purposes  require  the  immediate  payment  of  the  money  or  not. —  WUsaa  v. 
HalliUy,  R.  &  M.  SOQ. 

CHARITY. 

1.  {Acceptance  of  Gift.)  A  charitable  institution  accepting  an  annuity 
given  to  it  for  ever,  cannot  afterwards  renounce  it ;  and  a  direction  that 
the  annuity  should  be  applied  in  another  manner,  in  case  the  charity 
should  neglect  or  refuse  to  comply  with  the  conditions  of  the  gift,  was  con- 
sidered as  not  authorizing  that  neglect  or  refusal,  but  as  a  collateral  remedy 
to  secure,  in  all  events,  the  testator's  intention.  (Attorney-General  v. 
Christ's  Hospital,  3  Bro.  C.  C.  16^.)-- Attorney- General  v.  ChrhVs  Hos- 
pituly  R.  &  M.  626. 

2.  (Lapse.)  Where  a  sum  is  left  for  charitable  purposes,  the  gift  shall  not 
be  declared  void  for  uncertainty  as  to  what  charity  is  meant,  but  the  Court 
will  direct  it  to  be  applied  to  charitable  purposes.  (Mills  v.  Farmer.) 
— Simony,  Barber,  R.  112. 

3.  (Lapse.)  Where  a  testator  gives  a  legacy  to  a  charitable  society  wliich 
has  ceased  to  exist  before  his  assets  can  be  administered,  the  Court  will 
execute  his  intention  cj/  pres. — Haytes  v.  Tz/go,  R.  113. 

CHILDREN. 

When  the  general  description  of  children  will  include  legitimate  children,  it 
cannot  be  extended  to  illegitimate  children.  As  where  a  testator  be- 
queathed the  residue  of  his  property  to  all  and  every  the  children  of  J.M., 
W.  M.  and  S.  B.,  an  illegitimate  child  of  W.  M.  was  held  not  to  be  enti- 
tled. (Wilkinson  v.  Adam,  1  Vcs.  &  B.  454;  Harris  v.  Lloyd,  1  T.  R. 
Z\0.)'-'Bayley  v.  Mallard,  R.  &  M.  581. 

COLLEGE  ELECTIONS. 

Where  the  statutes  of  a  college  directed  certain  officers  to  be  elected  by  the 
president  and  the  majority  of  the  fellows,  Uie  concurrent  voice  of  the  pre- 
sident was  held  to  be  necessary  in  all  such  elections.  (The  King  v.  Ca- 
therine Hall,  4  T.  R.  233.)  In  the  matter  of  Qneens  College,  Cambridge, 
R.64. 

COMMISSION  OF  REVIEW. 

A  commission  of  review  is  not  a  matter  of  right,  and  will  not  be  granted  un- 
less there  has  been  error  in  law,  or  there  has  been  an  important  and 
doubtful  question  of  law,  which  it  is  fit  to  hare  settled  in  the  most  solemn 
form,  or  there  has  been  a  clear  mistake  as  to  a  fact.^I>ea?  v.  Clarke, 
R.  163* 
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COSTS. 

1.  (Creditor's  mU.)    Wherie  on  a. bill  by  a. simple  contract  creditdr  for  the 
'  administration  of  a  testator's  assets,  the  estate  turned  out  instifi^dent  for 

the  payment  of  the  specialty  creditors,  the  plaintiff's  costs  were  refused. 
(Young  V.  Everest,  R.  &  M.  426.)— Rowland  v.  Tucker,  R.  &  M.  635. 

2.  (Assignee  of  Mortgagor,)  Tlie  assignees  of  an  insolvent  mor^agor  will 
not  be  entitled  to  costs  in  a  suit  for  foreclosure,  though  they  by  their 
answer  disclaim,  and  say  that,  if  e^plicd  to,  they  would  have  released  the 
equity  of  redemption. — .Collins  v.  Shirley,  R.  &  M.  638. 

3.  (Solicitor.)  An  award,  subsequently  made  a  rule  of  Court,  directed  the 
costs  of  certain  parties  to  be  paid  out  of  the  fund.  A  part  of  the 
costs  had  been  incurred  in  the  proceedings  in  a  case  sent  to  law,  and  Uie 
rest  consisted  of  the  ordinary  costs  of  the  person  who  acted  as  the  solici- 
tor, and  of  fees  and  disbursements  to  the  clerk  in  Court,  whom  he  em- 
ployed on  behalf  of  his  clients.  Upon  proceeding  to  taxation,  it  was 
discovered  and  objected  that  this  person,  although  an  attorney  at  law,  had 
never  been  a  solicitor  of  the  Court  of  Chancery;  and  the  Master  there- 
upon disallowed  the  whole  of  the  bilk,  with  the  exception  of  the  sums 
paid  to  his  clerk  in  Court  This  taxation  was  confirmed  on  appeal.  Prebble 
V.  Boyhurst,  R.  &  M.  944. 

4.  (Solicitor.)  After  the  taxation  and  payment  of  a  plaintiff's  costs,  it 
was  discovered  that  his  agent  in  the  cause  had  never  been  admitted  as 
a  solicitor ;  an  order  was  made  referring  it  back  to  the  Master  to  review 
his  report,  and  disallow  all  items,  except  those  consisting  of  fees  paid  to 
the  clerk  in  Court,  with  a  view  of  having  them  refunded.  Coates  v.  Hank" 
yard,  and  Sumner  v.  lUdgway,  R.  &  M.  746,  748. 

5.  (Executors.)  Where  a  bill  sought  either  to  charge  the  surviving  execu- 
tors of  a  testator  personally  with  a  demand,  or  to  have  the  debt  paid  out 
of  the  assets  of  the  testator,  and  the  Court  decided  that  the  surviving 
executors  were  personally  liable :  it  was  held,  that  the  representatives  of 
a  deceased  executor  were  entitled  to  have  the  bill  against  them  dismissed 
with  costs. — Bradley  v.  Heath,  Sim.  560. 

6.  (Security  for  costs.)  A  forei^er,  claiming  to  be  a  creditor  of  the  testator 
in  the  cause,  petitioned  to  have  his  claim  referred  to  the  Master  after  he 
had  made  his  report:  the  Court  made  the  order,  upon  his  giving  security 
for  costs. — Drever  v.  Maudesley,  R.  XL 

7.  (Trustee.)  A  person  named  a  trustee  without  his  knowledge,  and  never 
in  any  manner  acting  in  or  accepting  the  trust,  being  afterwards  made 
a  party  to  a  suit  respecting  the  trust,'  is  entitled  to  his  costs  as  between  so- 
licitor and  client. — Sherratt  v.  Bentley,  R.  &  M.  655. 

CROSS  REMAINDERS. 

A  testator  devised  an  estate  to  the  use  of  all  and  every  his  daughter  and 
daughters  and  the  heirs  of  their  bodies,  as  tenants  in  cbmmoif,  and  for 
default  of  such  issue,  to  the  use  of  his  own  right  heirs:  Held,  that  it  being 
manifest  that  the  testator  intended  that  no  part  of  the  estate  should  go 
over,  unless  there  were  a  failure  of  issue,  of  all  the  daughters,  it  followed 
that  the  daughters  took  cross  remainders* 
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Where  there  is  %  gift  to  two  «nd  the  hein  of  th^  bodies,  cross  remainders 
will  be  implied,  akhougfa  there  is  no  expressed  inteatiMi  that  no  part  of 
the  estate  should  go  over  until  failure  of  issue  of  beth,  imless  the  limita- 
tion be  suoeessivdy,  severally,  or  respectively,  and  <lieM  the  remainders 
over  will  be  several  and  re^ective.  (Comber  v.  Wi&^  2  Strange,  969^; 
Watson  V.  Foxon,  2  £ast,  did.y^Livesey  v.  Jiartwg,  R.  &  M.  636^ 

DECREE. 

A  second  incumbrancer  filed  a  bill  in*Grenada,  to  which  the  mortgagor  and 
first  incumbrancer  were  defendants,  impeaching  one  of  the  deeds 
under  which  the  first  incumbrancer  claimed,  and  praying  that  ftie  equity 
of  redemption  of  the  mortgaged  premises  might  be  sold.  By  a  decree 
made  in  that  ^nit,  the  Court  in  Grenada  declared  the  impeached  deed 
Void,  the  effect  of  which  was  to  reduce  considerably  the  daim  of 
the  first  incumbrancer,  who  appealed  to  Ihe  privy  coimcil,  who  reversed 
the  decree  of  the  Court.  Before  that  suit  was  finally  concluded,  fhe  mort- 
gagor filed  a  bill  here  against  the  fu*st  incumbrancer  for  redemption, 
prayitig  that  die  same  deed  might  be  declared  void  which  had  been 
affirmed  by  the  privy  coimcil :  Held,  t^at  the  decree  of  the  privy  cotmcil 
could  not  be  impeached  in  the  latter  suit,  and  the  biH  was  dismissed  with 
costs. — Farquharson  v.  Seton,  R.  45. 

EXECUTOR,  • 

1.  (Liability.)  B.  having  died  indebted  to  G.  for  work  done,  his  executors 
signed  Uie  folbwing  memorandum  on  the  back  of  the  accounta: — 
**  G.  having  covenanted  to  wait  for  payment  of  the  within  account,  we,  as 
the  executors  of  B.,  engage  to  pay  G.  int^est  for  the  same  at  5  per  cent 
until  the  same  is  settled:"  Held,  that  the  executors  were  personally  liable 
to  pay  the  debt  and  interest.     Bradley  v.  Heath,  Sim.  543. 

2.  {Breech  of  trusL)  Wh«i  a  testator  empowers  three  executois  io  lend 
money  on  personal  security,  he  must  be  taken  to  rely  nprni  'the  united 
vigilance  of  the  three  in  respect  to  the  borrower;  it  isther^are.ahreach 
of  trust  in  two  to  lend  money  to  the  third. —  ■    ■         v.  Walker^  R.  7. 

EXEMPTION  OP  PERSONAL  ESTATE. 

Personal  estate  maybe  exempted  from  the  paymetit  of  debts,  without  express 
words,  if  the  intention  of  the  testator  be  clear.     Dawes  v.  Scott,  R.  82, 

FELONY. 

Personal  property,  not  belonging  to  a  felon  a^itonced  to  transportation,  at 
the  time  of  his  conviction,  but  which  accrued  to  him  afterwards  ^during 
the  term  of  his  transportation,  is  forfeited  to  the  crown,  as,  until  the  term 
of  his  transportation  has  expired,  he  is  not  restored  to  his  civil  rights^ 
(Bullock  V.  Dodds,  2  B.  &  A.  258.)-- Roberts  v.  Walker,  R.  &  M.  752. 

FOREIGN  JUDGMENT. 

A  foreign  judgment  is  not  examinable  in  the  ccmrts  here*  Therefore  a^'biU 
for  a  discovery,  and  a  commission-  to  examine  witnesses  abroad^  in  aid  of 
the  plaintiff's  defence  to  an  actioB  brought  4n  dns  ce«tntrf  xm  ai  ftv^ign 
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judgm^t,  it  demurrable.    (Gblbraitli  v.  NeviOe,  1  Doug.  j6;  Tarleton  y. 
Taileton,  4  M.  &  S.  20.}^Mmim  ▼•  Nkhois,  Smu  45& 

LANDLORD  AND  TENANT. 

The  lessee  of  a  mill  and  steam  engine  covenanted  to  repair^  excepting  rea- 
sonable wear  and  tear.  He  added  to  tlie  mill,  and  removed  and  disposed 
of  all  the  old  machinery,  except  the  fly-wheel,  fly-wheel  shaft,  boiler  and 
two  dstems,  to  which  he  attached  a  new  engine  of  greater  power.  An 
injimction  was  granted  to  restodn  the  asagnees  of  the  lessee,  who  had  be- 
come a  bankrupt,  from  removing  the  parts  of  the  new  building,  and  the 
new  parts  of  the  engine,  subject  to  an  action  to  be  brought  by  the  lessoi^ 
to  try  the  right.  (Penton  v.  Robart,  2  East,  88.) — Sundertand  t.  Newton, 
Sim.  455. 

LEASE. 

If  A  leasehold  interest  is  ass^ed  by  way  of  mmtgage,  die  assignee  takes 
subject  to  all  the  covenants  and  obligations  of  tlie  original  lessee. 

B.  N.  having  an  interest  in  lands,  held  subject  to  head  rents  \mder  the 
Bishop  of  Kilmore,  for  terms  of  years,  reneweMe  on  pa3rment  of  ^es, 
granted  under  leases  at  certain  rents,  and  subject  to  fines  for  renewal ;  and 
he  covenanted  with  his  several  lessees  to  renew  the  imder  leases  as  often 
as  he  obtained  renewals  ftxrni  the  see  of  Kilmore,  paying  head  rents 
and  renewal  fines.  The  interest  in  l^e  under  leases  having  beceme  vested 
in  R.,  he  assigned  them  to  trustees,  to  secure  an  annuity  payable  toF.; 
the  trust  being  first  to  pay  the  rente  and  fines  and  theft  the  annuity.  The 
interest  of  B.  N.  in  the  leaseholds  was  mortgaged,  and  sold  under  a  decree 
of  foreclosure,  and  finally  assigned  to  H.,  who  also  obtained  an  assignment 
df  the  interest  of  R.  in  die  mder  leases  as'a  purchaser  under  a  commission 
of  bankruptcy.  Subsequently  the  annuiitaiit  filed  a  bill  for  a  sale  and  pay- 
ment of  tlie  unnuity,  si^eot  to  the  head  rents  only;  and  afterwards,  the 
leases  having  ezpked,  he  filed  a  supplemental  bill,  paying  that  they  might 
be  renewed  upon  reasonalble  terms.  The  Master,  under  the  decree,  ibimd 
that  the  rents  and  fines  paid  by  H«  and  the  lessees  under  the  bishop,  were 
a  charge  upon  die  land  piior  to  the  annuity,  and  this  report  was  eventually 
conftcmed* 

In  sndi  u  case  the  covenant  does  not  run  with  the  land,  hot  is  personal ; 
the  right  under  the  lease  to  deduct  the  rent  and  fines  is  not  mergedj  by 
the  union  of  the  principal  and  under  leases  in  the  same  person.  Brng, 
app.,  Homan,  res.,  Bligh,  380. 

LEGACY. 

1.  (Appropriation,)  Where  the  amount  of  a  testator's  debts  is  con1ange»t, 
and  depends  upon  the  result  cf  legal  proceedings  before  a  foreign  tribunal, 
which  are  not  likely  to  be  speedily  settled,  the  €ourt,  in  administering -his 
assets,  will  not  direct  an  appropriation  of  the  fund  in  Court  here  to  answer 
'  'pecuniary  legades,  subject  •to  sueh  demands  as  creditors  may  eventually 
establish.    (The  King  v.  MainwariBg,  2  Prioe,  67.)«-rAo»ui8  v.  MQf4gO' 

fneryj  R.  ftJi.  7-29;  ,     * 
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2.  {Contribution.)  Where  a  testator  directs  his  real  and  personal  estate  to 
be  converted  into  money,  and  the  mixed  fund  to  be  applied  to  certain 
stated  purposes,  the  real  and  personal  estate  must  contribute  in  proportion 
to  their  relative  amounts,  and  if  some,  of  the  legacies  fail  by  lapse  or  other" 
wise,  that  part  of  the  fund  which  would  have  been  applicable  to  those  pur- 
poses being  undisposed  of,  belongs,  as  far  ab  it  is  composed  of  real  estate, 
to  the  heir,  and,  as  &r  as  it  is  composed  of  personal  estate,  to  the  next  of 
kin.     (Ackroyd  v.  Smithson,  1  Bro.'C.  C.  503;  Attorney  General  v.  Win- 

.  chilsea,  3  Bro.  C.  C.  373.)-"ilo6erfs  v.  Walkery  R.  &  M.  752. 

3.  (Satisfaction,)    T.  P.  bequeathed  to  trustees  i^lO,000,  in  trust  to  pay  the 
.    interest  to  his  daughter  for  life,  or  imtil  she  married.    Provided,,  that  when 

she  married,  one  moiety  should  be  paid  to  her  husband,  and  the  interest  of 
the  other  moiety  to  herself,  for  her  life,  and  after  her  decease  the  principal 
to  her  children.  The  daughter  having  married  during  A.'s  lifetime,  he 
settled  £10,000  in  trust  for  her  for  life,  and  after  her  decease,  in 
trust  for  her  husband  for  life,  and  after  the  death  of  the  sur\'ivor, 
for  their  children,  as  they  should  jointly  appoint,  and  in  default  of  such 
appointment,  as  the  survivor  should  appoint,  and  in  default  of  appointment 
in  trust  for  the  issue  of  the  marriage,  and  in  failure  of  issue,  in  trust  for 
the  issue  of  A.  living  at  the  death  of  the  survivor  of  the  husband  and  wife: 
Held,  that  the  settlement  was  a  satisfaction  of  the  legacy.  (Hartop  v. 
Whitmore,  1  P.  W.  681 ;  Exp.  Pye,  18  Ves.  140.)— P/q«  v.  Piatt,  Sim. 
-,   503. 

4.  (Lapse.)  A  testator  gave  the  residue  of  his  estate  to  trustees,  in  trust  to 
pay  the  dividends  to  A.  for  life,  and  after  his  death  to  transfer  the  money 
io  B.  and  C.  equ^ly,  and  in  case  either  B.  or  C.  should  die  before  his 
share  became  payable,  without  leaving  issue,  his  share  to  go  to  the  survi- 
vor. B.  died  in  the  testator's  lifetime,  without  leaving  issue :  Held,  that 
there  was  no  lapse,  but  that  the  whole  went  to  C.  (Watling  v.  Baine,  3 
P.  W.  U8;  Humberstone  v.  Stanton,  1  Ves.  &  B.  385;  Walker  v.  Main, 
1  J.  &  W.  1.) — Humphreys  v.  Howse,  R.  &  M.  639. 

5.  (Produce  of  real  estate,)  The  gift  to  one  of  a  sum  of  money,  part  of  the 
produce  of  a  real  estate  directed  to  be  sold,  followed  by  a  gift  of  the  residue 
of  the  purchase  money  to  others,  is  substantially  a  gift  of  the  estate,  and 
not  a  gift  of  legacies  with  a  collateral  charge  upon  the  estate;  the  gift, 
therefore,  is  adeemed  by  the  sale  of  the  estate  by  the  testator  during. his 
lifetime.  (Hancox  v.  Abbey,  11  Ves.  179;  Amald  v.  Amald,  1  Bro.  C. 
C.  401.)— JVcwfcoW  V.  Broadknighty  R.  &  M.  677. 

LIEN. 

1.  A  lien  was  established  against  the  produce  of  a  West  Indian  estate,  in 
respect  of  supplies  furnished  to  the  estates,  upon  an  agreement  implied 
from  the  course  of  dealing  and  the  conduct  of  the  parties. — Simond  v. 
Hibbert,  R.  &  M.  719. 

2.  A.  conveyed  an  estate  to  B.  in  consideration  of  B.  entering  into  the  .cove- 
nants contained  in  the  deed  for  paying  an  annuity  to  A.  ,and  a  sum  of 
money  to  otlier  peraous  in  the  event  of  B.  marrying:  Held,  that  the  cove- 
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nants  did  not  create  a  lien  on  the  estate.    (Winter  v.  Lord  Anaon,  1  Sim. 
&  Stru.  434.)'^Clarke  v.  Koyfe,  Sim.  499. 

LIS  PENDENS. 

In  a  creditor's  suit  the  debts  and  costs  were  paid  by  the  sale  of  one  of  two 
devised  estates,  and  the  Master  was  directed  to  settle  the  proportion  which 
was  to  be  borne  by  the  other  estate.  The  devisee  of  the  first  estate^  who 
was  tenant  for  life  only,  being  a  poor  and  ignorant  man,  no  further  pro- 
ceedings were  had  until  aftjer  his  death,  twenty-six  years  subsequently, 
when  the  other  estate  had  been  sold.  On  a  biU  by  the  remainder-man  of 
the  first  estate,  to  charge  the  purchaser  of  the  other  with  the  proportion 
which  it  ought  to  have  contributed  towards  the  debts  and  costs ;  the  Mas- 
ter of  the  Rolls  made  a  decree  accordingly,  on  the  ground  of  lis  pendens, 
'  which  amounted  to  an  equitable  notice  of  the  charge.  The  decree  was 
reversed  by  the  Lord  Chancellor,  on  the  ground,  that  at  the  time  of  the 
purchase  there  was  no  lis  pendens  of  which  the  purchaser  was  bound  to 
take  notice.  ( Worsley  v.  Earl  of  Scarboroughj  3  Atk.  392.) — Kinsman  v. 
^iVwwfln,  R.  &  M.  617. 

LUNATIC. 

1.  (Married  woman,)  A  married  woman,  who  was  the  committee  of  the 
estate  and  person  of  her  lunatic  husband,  was  entitled  to  stocky  which  was 
standing  in  the  name  of  a  trustee  for  her;  this  stock  was,  under  an  order 

•  made  in  the  lunacy,  transferred  into  the  name  of  the  accountant  general 
in  the  matter  of  the  lunacy,  and  part  of  it  was  afterwards  sold  out,  and 
applied  in  payment  of  the  costs ;  the  lunatic  died,  leaWng  his  wife  him 
surviving:  Held,  that  the  stock  had  been  reduced  into  the  possession  of 
the  lunatic,  and  that  the  wife  was  not  entitled  to  it  by  right  of  survivor- 
ship.— In  the  matter  of  Jenkins,  R.  183. 

2.  (Commission.)  The  Court  will  not  interfere  touching  the  property  of  a 
person  of  imsound  mind,  where  no  commission  of  lunacy  has  'issued. — 
Exp.  Ridgwa^f  R.  152. 

3.  (Allowance.)  An  allowance  out  of  a  lunatic's  estate  will  be  directed  for 
his  illegitimate  children,  but  not  for  their  mother. — Rep.  Haycock,  R. 
150. 

4.  (Property.)  Where  a  lunatic  has  specifically  bequeathed  property  by  a 
will  made  while  he  was  of  sound  mind,  the  Court  will  not  order  it  to  be 
Hold,  although  the  Master  has  reported  it  to  be  for  the  benefit  of  the  estate. 
— S.C. 

MAINTENANCE. 

A  testator  directed  the  interest  of  the  residue  to  be  paid  to  his  wife,  for  the 
maintenance  and  support  of  herself  and  children  until  the  death  of  her 
father,  when  it  was  to  cease,  and  to  accumulate  for  the  benefit  of  the 
children,  (it  being  understood  that  the  father  by  his  will  had  made  ample 
provision  for  his  wife  and  children  after  his  decease) ;  and  the  testator 
directed  the  accumulation  to  b&  transferred  to  his  children  when  the 
youngest  attained  the  age  of  twenty-one,  with  benefit  of  survivorship,  on  any 
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.  of  them  dyiAg  under  twflbiy-one;  pffovidecl  thai  if  my  of  them  died  wftder 
twenty-one  leaving  issue,  such  idme  was  to  be  entitled  to  the  deeeaaed 
parent's  share;  with  a  hequest  over,  in  case  all  the  children  should  die 
under  twenty-one  without  issue.  The  testator  died  in  the  lifetime  of  his 
wife's  father,  who  died  without  having  made  any  provision  fbr  the  children. 
The  Court  refused  an  allowance  fbr  their  maintenance  and  education  out 

*  of  the  residuary  fimd  in  the  hands  of  the  executors,  notwithstanding  the 
consent  of  the  legatees  over;  on  the  ground  that  other  claimants  might  by 
possibility  come  into  existence,  whose  rights  ought  not  to  be  afiected. — 
Kime  v.  Welfit(,  Sim.  53S. 

MOftTGAGE. 

1 .  The  unexpired  term  in  a  house,  and  the  goodwill  of  a  husineat  established 
in  it|  were  sold  in. a  creditor's  suit,  with  the  consent  of  a  person  with  whom 

.  the  lease  had  been  deposited  as  a  security,  and  brought  a  price  leaa  than 
,  the  amount  of  his  debt:  Held,  that  the  equitable  mortgagee  waa  entitled 
.  tp  the  whole  of  the  purchase  money,  whether  arising  froiii  the  value  of  the 

goodwill,  or  from,  the  value  of  the  lease  independently  of  the  goodwill.—- 

Chissun  V.  Dewes,  R.  291. 

2.  A.,  by  will,  bequeathed  to  S,  certain  leasehold  premises  for  the  reddue  of 
a  term.  Tlie  premises,  together  with  other  premises,  were  subject  to  a 
mortgage  for  monies  which  had  been  raised  and  charged  upon  them  by 
the  testator,  who  had  also  given  his  bond  for  the  debt.  Upon  a  bill  by 
legatees  against  the  executors  to  carry  the  trusts  of  the 'will  into  execution, 
and  a  decree  fpr  taking  the  accounts,  it  appeared  that  S.,  who  was  one  of 
the  executors,. had  paid  off  the  sums  due  upon  the  mortgage  out  of  the 
personal  estate,  which  was  insufficient  to  satisfy  aU  the  debts  and  legacies. 
The  pajrment  was  held  to  have  been  properly  allowed  by  the  Master. 
(Serle  v.  St.  Eloy,  2  P.  W.  38^;  Ancaster  v.  Mayer,  1  Bro.  C.  C.  454.) 
-^Tiavies,  app.  Bush,  res.  Bligh,  305. 

PATENT. 

A  clerical  error  in  the  enrolment  of  the  specification  of  a  patent  will  be 
'  amended. — In  re  Edmund,  R.  44. 

PERSONAL  REPRESENTATIVES. 

1,  The  words  ''  personal  representatives,"  imless  controlled  by  tlie  context 
.  of  the  will,  mean  executors  and  administrators,— So^erlon  v.  SkeUi^  R.  & 
.  M.  587. 

2.  J.  S.  appointed  executors,  who  proved  his  will  in  the  Prerogative.  Court  of 
Canterbury.  M.,  the  surviving  executor  died,  having  appointed  W*  and 
>[.  his  executors,  who  proved  his  will  in  the  Prerogative  Court  of  Landaff: 

^  Held,  that  the  claim  of  representation  was  complete,  notwithstanding  the 
will  of  the  executor  was  not  proved  in  the  same  court  with  the  will  of  the 
original  testator,  and  thait  W.  and  Nt  were  the  representatives  of  J.  S. 
(Wandford  v.  Wandford,  1  Salk.  299.)— Jow/er  v.  Richards,  R.  39.  . 

PLEADING. 

l\{Partiet.).   An  insolvent  mortgagor  ought  not  to  be  made  a  paity  to  a 
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'  iuit  te  fM^edosure,  although  his  aisigneet  disekum  all  interest  in  the 
e^ty  of  redemp^sm^-^ColUns  v,  Shirley,  R<  &  M.  638.- 

2.  (Answer.)  The  original  hill  sought  to  set  aside  an  appointment  on  the 
ground  of  fraud.  The  amended  hill  inquired  as  to  the  mode  in  which  the 
appointment  was  executed  and  attested:  Held,  that  the  plaintiff's  case 
proceeded  on  the  ground  that  the  appointment  was  valid  at  law,  hut  inva- 
lid in  equity;  and  that  as  the  only  effect  of  an  answer  to  these  inquiries 
would  he  to  show  that  the  appointment  was  not  good  at  law,  they  were 
irrelevant. —  Codrington  v.  Codrington,  Sim.  519. 

3.  (Parties,)  To  a  bill  for  redemption,  all  the  cestui  gue  trusts  interested  in 
the  produce  of  the  estate  as  residuary  legatees  under  the  mortgagee's  will, 
are  necessary  parties,  although  they  are  numerous  and  the  trustees  have 
power  to  give  dischaiges.    (Calverley  v.  Phelp,  6  Madd.  239.)-^  Ot^irn 

.  Jfl/fcw»,R.&M.  741. 

4^  (Plea,)  Where  the  plaintiffii  by  their  bill  claimed  to  be  entitled  to  an 
estate  as  the  co-heirs  ex  parte  matemA  of  R.  T.,  the  defendants  pleaded 
"  that  L,  M.  was  the  heir  of  A.  ex  parte  patemd"  Semhle,  that  such  a 
plea  is  good. — £u;er«on  v.  JEfar/«n£^,' Sim.  490. 

5.  (Parties,)  A  father  devised  freeholds  ai^dcopyholdsy  chaiged  with  annui- 
.  lies  and  legacies,  to  his  son,  who  died  intestate,  and  a  trader.  On  a  bill 
.  by  creditors  of  the  son  for  the  payment  of  their*  demands  out  of  the  estate, 
>  the  annuitants  and  legatees  ought  not  to  be  made  parties^-^-'Par/cef  v. 

^ii/fer,  R.  &  M.  656. 

6.  (Parties,)  To  a  hill  for  a  commission  to  ascertain  boundaries,  all  persons 
having  any  interest  in  the  property  are  necessary  parties.  (Baring  Vr 
Nash,  1  Ves.  &  B.  551;  Speer  v»  Crantes,  2  Mer.  410.) — Bayley  v.  Best^ 
R.  &M.  659. 

7.  (Plea.)  To  a  bill  by  A.  claiming  estates,  either  aa  heir  exparte  matema 
of  G.  the  party  last  seised  or  as  a  remainder-man  under  the  l^nitations 
of  some  prior  settlement;  charging  that  he  had  only  a  life  estate,,  as  would 
appear,  if  the  contents  of  a  certain  deed,  executed  in  1730  and  within  the 
power  of  the  defendants,  were  set  forth;  and  praying  besides  discovery  in 
.aid  of  an  ejectment,  the  removal  of  outstanding  terms,  and  other  relief:  a 
plea,  that  in  l766,  G.  being  theQ  tenant  in  tail  in  possession,  duly  suffered 
"a  recovery  of  the  estates  in  question  to  the  use  of  himself  in  ffee,  and  sub- 
sequently devised  them  to  the  defendant,  but  taking  no  notice  of  the  deed 

•  of  1730  and  not  stating  any  part  of  its  contents,  was  Oveiruled.    (Evarts 
'*v.  Harris,'2  V.  &  B.  361.)     Hangatev,  Gascoigne,  R.  &U:  698. 

^r  (P/ea.)  A  plaintiff  claiming  as  heiress  at  law  of  L.,  who  had  deviled 
estates  to  various  persons  in  tail,  with  reversion  to  his  own  right  heirs, 

*  alleged  by  the  bill  that  no  valid  recovery  was  suffered  of  the  estates,  and 
that,  if  it  were,  the  plaintiff  was  entitled,  in  the  events  which  had.  hap- 
pened, as  the  right  heir  of  L. ;  and  that  so  it  would  appear  if  the  defendant 

■'  would  set  fbrth  the  particulars  of  the  recovery  alleged  to  have  been  suf- 
fered,/and  of  the  deed  declaring  the  uses  thereof,  and  would  produee  the 
same.    A  plea,  setting  forth  the  substance  of  the  deed,  indklng  the  tenant 
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V  to^the  precipe,  and  declaring' tbe  uses  of  .the  recoveiy,' (under  which  the 
/plaintiir  had  no.  title,)  .was  held  a  good  defiHice^  though  not  imported  by 
,  an  answer.    P/tm/ce^/ y.  CaveiM^A.'R.  &  M.'713.     .        ^ 

POWER  OF  APPOINTMENT. 

1.  By  a  marriage  settlement,  a  fund  was  vested  in  trustees,  in  trust,  after  cer- 
tain life  interests,' for  all  and  every  the  children  of  the  marriage,  in  such 
shares  and  proportions,  at  such  age  or  ages,  time  or  times,^and  with  such 

*  benefit  'of  survivorship  or  otherwise,  or  subject  toj  with,  or  under 'such  con- 
ditions, restrictions  and  limitations  over,  as'  the  wife,  if  she  survived  her 

'  husband,  should  appoint.  There'  was  a  daughter,  the'  only  issue  of-  the 
marriage.  The  wife,  who  survived  her  husband,  appointed  the  fund  to 
the  daughter  for  life,  and  after  her  decease  to  such  persons  as  the  daughter 

i  should  appoint,  and  in  default  of  appointment  to  the  executors  and  admi- 
nistrators of  the  daughter:  Held,  that  an  only  child  was  as  much  com- 

>  preh^nded  under  the  words  of  the  power  as  if  there  liad  been  more  chil- 
dren than  one;  and  that  the  power  was  well  executed. — Bray y^' Ham- 

i  niersley,  Sim.  513.  .  .  ....  -   . 

2.  A.  having  power  to  appoint  700/.,  to  be  raised- under  the  trusts  of  a  term 
*'  by  deed  or  will,  by  her  wiU  appointed  that' sum  "  in  trust*^  to.  her  execu- 
:  tors,  whom' she  directed,  to  apply  the  same  acoordiiigly.     She  then  be- 
queathed all  her  personal  estate  to  the  same  persons  in  trust,  subject  to 

. .  the  payment  of  her  debts  and  legacies :  Held,  that  the  700/.  ought  to  be 
raised  and  applied  in  the  same  manner  as  the  testatrix's  personal  estate. — 
.   Goedare  y.  Lhnfdy  Sira,  53^,       ....  

PRACTICE. 

K  (Exceptions.)  The  8th  of  the  new  orders  applies  only  to  exceptions ;  and 
if  the  plaintiff  afterwards  amend  his  bill,  the  defendant  is  entitled  to  an 
order  for  time  to  answer,  according  to  the  old  practice.— ^JPostroo^c  v. 

'   Balguy)R,&M:624. 

2.'(Admihutrati(m  of  Assets.)  In  a  suit  to  administer  a  testator's  assets,  if 
^  it  appearis'that  a  surplus  will  remain  after  discharging  all  his  debts  and 
liabilities,'  although  the  amount  cannot  be  ascertained  for  a  considerable 
time,  the  Court  will,  by  anticipation,  direct  proportional  payments  to  be 
made  to  pecuniary  legatees,  as  far  as  that  can  be  done  with  safety  to  the 
creditors. — Thomas  v.  Mointgomery,  R.  &  M.  729. 

3.  {Exceptions.)  If  the  time  for  referring  a  further  answer  for  insufficiency 
upon  the  old  exceptions,  under  the  6th  order,  has  expired,  it  cannot  after- 

.  wards  be  revived  by  referring  the  answer  for  impertinence.  .  It  is  too  late 
to  object  to  an  ahswer  for  impertinence  when  the  time  has  expired,  after 
which,  by  the  terms  of  the  6th  order,  the  answer  is  to  be  deemed  suffi- 
cient.—Je^ey  V.  M'Cahe,  R.  &  M.  739. 

4.  (Exceptions.)  An  exception  to  a  report  in  favour  of  a  title  having  been 
allowed,  leave  was'given  to  the  plaintiiST  to  go  back  to  the  Master,  for  the 
purpose  of  ^bowing  that  a  good  title  could  then  be  made.-<-JEJ^erton  v. 

.   Jbn€j,Jl.'&'M.  694. 


5.  {Erapti&nt,)  Where  a  report  is  in  favour  of  a  title,  the  Cwaif  on  attM-^ 
ing  exeeptions  to  it,  will  give  the  vendor  a  reesonaUe  timewkfain  wliieb  to 
remove  tlie  objections,  although  the  exceptions  and  further  directkms  wese 
set  down  to  come  on  togetlier.  (Pilles  v.  Hooker,  2  Mer.  424.) — Pott* 
man  v.  Mill,  R.  8c  M.  696. 

.6.  (Exarnmation  de  bene  esse,)  A  motion  by  a  defendant,  before  answer,  t« 
examine  a  witness  de  bene  ene,  was  granted. — Bown  v.  Child,  Sim.  457. 

7.  {Witness.)  A  plaintiff  having  by  mistake  omitted  to  fiie  a  repUcttli«li 
before  he  examined  his  witnesses,  leave  was  g^ven  him,  on  motion,  not- 

,  withstanding  publication  passed,  to  examine  his  witnesses  on  the  intemir 
gatories  already  filed ;  but  not  to  examine  any  new  witnesses.  (Cox  v. 
AQingham,  Jacob,  337.) — Healey  v.  Jogger,  Sim.  494. 

8.  (Reading  Answer,)  Where  a  plaintiff  reads  a  passage  in  an  answer,  nat 
referring  to  but  qualifying  a  subsequent  passage,  the  defendant  may  read 
the  subsequent  passage.  (Bartlett  v.  Gillard,  3  Russ.  156.)— Peiu/e  v. 
Whitchurch,  Sim.  564. 

9.  (Tta;kig  Costs,)  Before  the  new  orders,  where  a  master  was  directed  to 
tax  costs  in  case  the  parties  differed  about  the  same,  the  party  claiming 
the  costs  was  at  liberty  to  take  the  bill  of  costs  in  the  first  instance  inte 
Master's  office,  without  previously  taking  the  bill  to  the  other  party  or  his 
solicitor. — Aubrey  y.  Hooper,  R.  1. 

10.  (Bill  of  Revivor,)  It  is  not  necessary  to  bring  a  suit  of  revivor,  insti- 
tuted by  the  executors  of  a  defendant,  to  a  hearing,  in  order  to  make  the 
Older  of  revivor  effectual  against  both  the  plaintiffs  and  the  defencbiita.^ 
Pruen  v.  Lunn,  R*  3. 

11.  (Married  Woman:)  A  decree  may  be  made  in  a  cause  heard  by  cgn- 
'    sent,  relating  to  the  separate  property  of  a  married  woman,  where  she  and 

'  her  husband  were  co-plaintifis. — Stinson  v.  Ashley,  R.  4. 

12.  (Money  ^ected  to  be  laid  out  in  Land.)  The  Court  can  make  no  other 
'  .order .under  the  7  Geo.  4,  q,  45,  than  that,  subject  to  the  antecedent  uses, 
;    tbe  estate  shall  be  settled  to  the  use  of  such  person  or  persons  who  would 

.have  been  entitled  to  tlie  estate  tail,  or  their  heirs  and  assigns. — In  te 
Peyton,  R.  5. 

13.  (Number  of  Counsel.)  At  the  Rdls,  in  future,  not  more  than ; two 
counsel  will  be  heard  on  either  side  on  a  motion  for  the  new  trial  of  an 
issue.— Ko//«,  1th  July,  1828. 

.14.  Supplemental  Bill. — Where  a  suit  in  which  much  expense  had  been  in- 
curred, appeared  at  the  hearing  to  be  defective  in  form,  the  Court  directed 
it  to  stand  over,  with  liberty  to  file  a  supplemental  bill  to  correct  the  form. 
—Mutlerv.  Charwel,  R.  42. 

.15.  (Affidavit)  Answering  an  affidavit  is. a  waiver  of  any  objection  which 
might  be  taken  to  it,  on  the  groimd  of  notice  not  having  been  given  that  it 
was  to  be  used.— B/ac^ma^i  v.  Glamorganshire  Canal  Company,  R.  151. 

.16.  (Production  of  Records.)  At  the  trial  of  an  issue,  the  party  reqoirii^ 
:the  production  of  a  jrecord  .must  obtain  the  proper  .officer's  attondnace 

VOL.  vm.  \x 
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..  with  it;  the  Court  will  not  order  the  officer  to  deliver  it  to  another  ppnoi^ 
^Gretham  v.  Bell,  R.  161. 

PRIVILEGE  FROM  ARREST. 

A  person  having  been  taken  in  execution  upon  a  ca,  sa.  within  the  outer 
door  of  the  Vice  Chancellor's  Court  in  Lincoln's  Inn,  while  the  Court  was 
sitting,  the  Lord  Chancellor  ordered  the  officer  to  attend  Willi  his  prisoner 
fbrthwith,  and  having  examined  the  officer,  discharged  the  prisoner  Im* 
mediately.— OrcAareff  casCf  R.  159. 

SETTLEMENT. 

By  a  marriage  settlement  stock,  was  vested  in  trustees,  upon  trust  to  pay  the 
interest  to  the  husband  during  coverture,  and  after  his  decease,  in  case  the  wife 
should  survive,  to  her  for  life;    and  after  her  death,  in  case  thei^  should 
he  any  children  of  the  marriage  then  living,  upon  trust  for  them  as  they 
'    should  attain  twenty-one,  or  many;  and  in  case  all  or  any  of  such  chil- 
dren should  at  the  death  of  the  wife  be  under  twenty-one  and  unmahied, 
then  to  apply  the  dividends  for  their  maintenance  and  education :  but  in 
'    case  tlie  wife  should  die  without  leaving  any  chil^n  at  the  time  of  her 
V.  decease,  or  in  case  there  should  be  any  then  living  yet  all  of  tiiem  ^ould 
'    die  under  twentyone  and  unmarried,  then  if  llie  husband  should  survive 
r.  the  wife  .and  tdl  such  children,  to  pay  die  dividends  to  him;  and  alter  the 
death  of  the  survivor  of  the  husband  and  wife  and  of  ]die  said  children  (if 
.  there  should  be  any  and  all  of  them  should  die  under  twenty-<me  and  vn- 
.  jnanied),  in  trust  for  certain  other  penons.    The  wife  survived  the  hus- 
band, and  at  her  deatii  no  child  of  the  marriage  was  living;  but  a  son, 
who  died  in  her  lifetime,  had  attained  twenty-one,  married,  and  left  4^hil- 
dren:  Held,  that  the  gift  over  was  not  to  take  place  unless  all  the  children 
died  under  age  and  immarried,  and  that  the  son  took  a  vested  interest. 
(Hougrom  v.  Carlier,  3  V.  &  B.  79.)— Torr^*  v.  Franco,  R.  &  M.  649. 

SPECIFIC  PERFORMANCE. 

If  a  person,  after  due  deliberation,  enter  into  an  agreem^it  for  die  purpose 
^    of  compromising  a  claim  made  bond  fide,  to  which  he  believes  hittiself 
liable,  and  with  the  nature  and  extent  of  which  he  is  acquainted,  the  com- 
promise of  such  a  claim  is  a  sufficient  consideration  for  the  agreement;  and 
,     a  Court  of  equity,  without  considering  tii«  fact  of  lialnlity,  will  compel 
a  specific  performance.— il^^unxxj  v.  ,  R.  149. 

TRUST. 

1.  A.  contracted  for  the  purchase  of  certain  lands,  which  was  subject  to  a 

first  mortgage  to  B.,  and  a  second  mortgage  to  C,  one  of  the  terms  of  the 

/agreement  being,  that  out  of  the  purchase  money  A.  shoidd  retain  in*  his 

hands  the  sum  of  £5010,  in  order  to  pay  off  these  incumbrances,  and  by 

'  .Indentures  of  lease  and  release,  reciting  the  mortgages,  the  estate  was  con- 
:'Veyed  to-him.  Afterwards  B.,  in  consideration  of  j63220,  stated  to  have 
to^n  paid  to  him  by  A.,  conveyed  by  A.'s  direction  the  premises  to  G.  in 

^  ~fee^  and  it  was  deelared,  that  a  trustee  of  an  outstanding  term  should  hold 

'    that-tenn  m  tnist  for  G«,  to  attend  the  inheritance.    By  another  iadsnture 
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;    of  %e  same  date,  and  executed  at  the  same  time,  reciting  that  W.  had 

.  ^reed  to  purchase  of  A.  an  annuity  of  ig500  for  £5000,  and  thfet  the 
£3220  was  in  fact  the  money  of  W.  and  part  of  the  £5000,  and  was  paid 
to  B.  by  W.'s  agent  at  A.*s  request,  A.,  in  consideration  of  the  £3220 
and  of  £1780,  granted  to  W.  an  annuity  of  £500,  to  be  issuing  out  of  the 
lands;  and  G.,  byA/s  direction,  demised  the  premises  to  a  trustee  for 
500  years,  upon  trust  to  secure  the  rent  charge :  Held,  that  C.  was  now 
the  first  incumbrancer,  and  that  W.  was  not  entitled  to  the  extent  of  the 

.  money  paid  to  B.  to  have  B.'s  mortgage  considered  as  still  subsisting, 
and  to  have  what  might  be  payable  in  respect  of  it  applied  for  the  arrears 
of  his  annuity. — Parry  v.  Wright ,  R.  142. 

2.  Where  a  trust  estate  descended  to  a  trustee,  who  refused  to  execute  a 
conveyance  to  the  cestui  que  trust,  after  it  had  been  approved  of  by  the 
ftoKdtor  of  the  trustee;  the  Court  ordered  a  conveyance  with  costs  agafbst 
the  defendant.— PFaff5  v.  Turner,  R.  &  M.  634. 

UNDUE  INFLUENCE. 

«  «         - 

A  patient  executed  instruments,  whereby  he  secured  to  the  defendant,  his 
surgeon,  an  annuity  of  £100  during  the  life  of  the  defendant,  in  considera- 
tion that  the  defendant  would  live  with  and  give  him  the  benefit  of  his 
professional  assistance  during  his  life.  Four  day^  befbre  tlie  execution  of 
these  histruments,  the  defendant  called  in  an  eminent  physician  to  visit 
ihe  patient,  who  stated  to<the  defendant  his  opinion  that  the  patient  coidd 
not  irecover  nor  live  long;  and  about  the  same  time  the  defendant  ex- 
pressed to  a  witness  in  the  cause,  that  the  patient  could  not  live  more  than 
a  month  or  six  weeks :  Held,  that  admitting  the  patient  to  have  under* 
stood  the  nature  and  effect  of  the  instruments,  they  could  not  be  main- 
tained.— Popham  v.  Brook,  R.  9. 

VENDOR  AND  PURCHASER. 

An  estate  sold  under  a  decree  was  described  as  of  the  annual  value  of  £55, 
and,  by  the  conditions,  compensation  was  to  be  made  for  any  error  in  the 
particulars.  The  purchaser  paid  the  money,  was  let  into  possession,  and 
tobk  a  conveyance.  After  taking  possession,  he  discovered  that  the 
i^ht  did  Hot  exceed  £40  per  annum :  iFIeld,  that  he  was  entitied  to  com- 
pensation out  oi  the  purchase-money,  notwithstanding  the  conveyance, — 
€arm  v.  Cam,  Sita.  447. 

And  see  Lien. 

WILL. 

1.  (Absolute  interest.)    A  testator  gave  all  the  residue  of  his  personal  estate 

to  his  wife  for  her  own  use,  with  a  proviso,  that  if  she  should  make  no 

disposition  thereof  in  her  lifetime  or  by  her  will,  it  should  go  over  to 

certain  persons.    The  widow  disposed  of  it  by  her  will,  containing  no 

allusion  to  her  husband's  will,  to  persons  other  than  those  named  in  his 

'  will :  Held,  that  the  widow  took  an  absolute  interest  in  the  whole  of  her 

husband's  property,  and  that  it  passed  by  her  will.    (Bull  v.  Kingston, 

i  Mer.  514;  Upwell  v.  Halsey,  1  P.  W.  651.)— JBot/r/i  v.  Gibbs,  R.  &M. 

614. 

I  r  2 
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2.  (Yfi/e.)  A  bequest  by  a  husband  to  hia  '<  beloved  wife/'  not  mentioning 
her  name,  was  held  to  apply  exclusively  to  his  wife  at  the  date  of  the  ^l, 
and  not  to  an  after-taken  wife.  (Waning  v.  Ward,  5  Ves.  670.) — Garratt 
v.MiVfoc*,  R.  &M.  629. 

3.  (Infancy,)  A  testator  devised  lands  to  trustees,  in  trust  at  their  discre- 
tion to  pay  an  annuity  to  A.,  and  to  apply  the  rents  and  profits  to  the 
maintenance,  education,  and  bringing  up  of  the  three  children  of  A. 
during  the  life  of  A.  The  survivor  of  the  children  attained  twenty-one  in 
A.'s  lifetime:  Held,  that  the  child  was  entitled  to  the  rents  and  profits 
as  long  as  A.  lived.  (Alexander  v.  MaccuUock,  1  Cox,  391.) — Badham 
V.  Afee,  R.  &M.  631. 

4.  {Contribution,)  A  testator  gave  three  leasehold  estates  to  three  different 
persons,  and,  one  of  them  being  subject  to  a  mortgage,  directed  the 
mortgage  money  to  be  paid  off  out  of  his  .residuary  personal  estate. 
The  personal  estate  proved  insufficient:  Held,  that  the  legatee  of  the 
•mortgaged  estate  was  not  entitled  to  a  contribution  by  the  other  legatees, 

'  but  took  the  estate  cum  otiere,  (Oneal  v.  Mead,  1  P.  W.  693.) — HathweU 
V.  Tanner,  R.  &  M.  633. 

5.  (Implication,)  A  testator  by  his  will  declared  that  S.  A.  "  should  be  iiis 
executor,  to  arrange,  dispose  of,  and  settle  his  affairs,  and  that  he  ap- 
pointed him  guardian  to  his  daughter."  The  daughter  turned  out, to  be 
illegitimate:  Held,  that  there  was  nothing  in  the  will  from  which  a  be- 
quest to  the  daughter  could  safely  or  reasonably.be  implied.  (Newland 
V.  Shephard,  2  P.  W.  194;  Goodright  v.  Hoakins,  9  East,  306.)— Davw 
V.  Davis,  R.  &  M.  645. 

6.  (Construction,)  A.  by  will  gave  his  residuary  estate  to  trustees,  upon 
trust  to  transfer  to  his  great  nephews  and  nieces,  the  share  of  the  boys  to 
be  payable  at  twenty-one,  and  those  of  the  girls  at  twenty-one  or  mar- 
riage, and  to  accumulate  in  the  meantime,  with  benefit  of  accruer  and 
survivorship;  and  in  case  of  the  death  of  all  except  one  before  their  shares 
became  vested  interests,  then  to  transfer  the  estate  to  the  survivors  at  the 
age  or  time. aforesaid.  A  great  nephew  was  bom  afler  the  testator's 
death,  but  before  any  of  the  others  had  attained  twenty-one  or  married: 
Held,  that  there  was  no  vesting  until  a  boy  attained  twenty-one,  or  a  girl 
that  age  or  married,  and  that  the  after-bom  nephew  was  entitled  to 
a  share.  (Gilmore  v.  Severn,  1  Bro.  C.  C.  682.) — Balm  v.  Balm,  Sim, 
492. 

7.  (Construction,)  A  testatrix  directed  her  residuary  estate  to  be  divided 
into  three  equal  shares,  one  share  lo  be  given  to  the  child  or  children  of 
J.  M.,  one  to  the  children  of  W.  H.,  subtracting  from  their  share  a  cer- 

*  tain  sum  that  W.  H.  owed  to  the  testatrix,  and  one  share  to  the  children 
of  R.  H.;  Held,  that  the  debt  was  to  be  considered  as  part  of  the  residue, 
which  was  to  be  divided  into  three  equal  parts,  and  that  the  debt  was  to 
be  taken  as  a  part  of  the  share  of  the  children  of  W,  H.—^f ttrroy  v. 
Samso7i,  Sim.  530, 
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8.  (Construction.)  £.  S.  bequeathed  to  A.  G.,  E.  G.,  and  S.  L.  £50  each 
of.  Bank  Long  Annuities  then  standing  in  her  name :  Held,  that  each  of 
the  legatees  was  entitled  to  a  specific  legacy  of  jS50  long  annuities;  and 
that  evidence  of  the  state  of  the  testatrix's  assets  was  not  admissible. — 
Boys  V.  Williams,  Sim.  563. 

9..  (Exoneration.)  In  order  to  exempt  tlie  personal  estate  from  the  payment 
of  debts,  there  must  appear  upon  tlie  whole  will  a  manifest  intention  to 
that  effect.  (Bootle  v.  Blundell,  1  Mer.  193.)— l>»rer  v.  Ferrand, 
IL&M.681. 

10.  (Construction.)  A  testator  by  his  will  directed  the  interest  of  a  sum  of 
stock  to  be  paid  to  A.  and  B.  and  the  survivor  for  life;  then  to  C.  for  life ; 
thea  the  principal  to  C.'s  children.  By  a  codicil  he  gave  to  A.  and  B. 
and  the  survivor,  an  annuity  for  life,  in  lieu  of  the  gift  in  the  will :  Held, 
that  the  gift  to  C.  being  expressly  after  the  death  of  A.  and  B.,  an  im- 
mediate gift  to  her  could  not  be  inferred  from  the  substitution  of  another 
provision  for  A.  and  B.,  and  that  the  gift  to  C.  was  not  accelerated ;  and 
that  the  value  of  the  gift  was  to  be  computed  according  to  the  price  of  the 
stocks  at  the  death  of  the  testator,  when  the  life-interest  first  givea  to 
A.  and  B.  was  to  commence.     David  v.  Rees,  R.  &  M.  167. 

11.  (Remoteness.)  J.  S.  bequeathed  his  i-esiduaiy  estate  to  trustees,  in  trust 
to  pay  the  income  of  one-third  part  to  his  daughter  S.  for  life,  and  upon 
his  death  to.  stand  possessed  of  that  third  in  trust  for  her  child  or  children, 
to  be  transferred  to  them  at  25  ;  but  in  case  the  daughter  should  leave 
but  one  child  her  surviving,  then  the  whole  of  the  one-third  part  to  go  to 
such  only  child  at  25,  and  to  be  transmissible  to  her  ^cecutors ;  and  in 
case  the  daughter  should  leave  no  child  her  surviving,  or  in  case  no  child 
should  attain  25,  then  over :  Held,  that  the  gift  to  the  children  being 
contingent  on  their  attaining  25,  was  void  for  remoteness. — Judd  v..  Judd, 
Sim.  525. 

12.  (Condition*)    J*  D.  having  two  sons,  one  of  whom,  T..  D.,  cohabited 
.  with  a  woman  call^  A.  R.,  threatened  to  disinherit  him  if  he  did  not 

discontinue  the  connection ;  whereupon  T.  D.  drew  up  and  signed  a  de- 
claration to  the  effect,  that  he  was  not  married  to  A»R.,  and  that  he 
never  more  would  have  any  communication  with  her.     A*  R.  signed 

,  a  declaration  to  the  same  effect.  J.  D.  by  his  will  gave  his  property 
upon  trust  to  invest  the  *same  in  the  public  funds,  upon  trust  to  permit 
T.  D.  to  receive  tlie  interest  of  one  moiety  as  long  as  he  adhered  to  his 
engagement  never  to  associate  with  A.  R.,  which  engagement  he  had  put 
into  the  hands  of  his  trustees  and  executoi*8,  so  that  it  might  be  forth- 
coming when  necessary — all  benefit  was  to  cease  on  his  breaking 
this  engagement,  and  the  property  to  go  as  after  directed  as  in  case  of 
T.  D.'s  dying  unmarried  and  without  issue.     And  upon  further  trust  to 

.  pay  to  T.  D.  on  the  day  of  his  marriage,  such  marriage  to  be  with  the 
consent  of.  the  trustees,  the  full  amount  of  the  moiety ;  and  in  c^se  T.  D. 
should  marry  without  such  consent,  or  should  die  without  having  been 

.  married  with  such  consent  and  without  having  lawful  issue,  then  his  in- 
terest in  the  moiety  was  to  gg  over  to  certain  relations,  and  finally  U)  cer- 
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tain  charitable  institutions.  And  he  appointed  the  trustees  to  be  the  sole 
judges  of  the  fixture  conduct  of  T.  D.  After  the  testator's  death,  T.  D. 
niaxried  A.  R.  under  a  feigned  name,  and  thereby  gained  the  consent  of 
the  trusieesy  who,  thereupon,  paid  him  the  moiety  of  the  fimd.  T.  D. 
then  filed  a  bill  against  the  trustees  and  devisees  over,  stating  that  he  had 
complied  with  the  requisitions  of  his  Other's  will,  that  he  had  not  had  any 
acquaintance  with  A.  R.,  and  praying  that  the  trusts  might  be  carried 
into  execution.  Sho^rtly  after  the  filing  of  the  bill  T.  D.  died,  leaving 
A.  R.,  with  whom  he  had  cohabited  fi*om  the  time  of  the  maniage,  sur- 
viving, and  to  her  he  bequeathed  all  his  property;  he  lefi:  no  issue.  A.  R. 
immediately  filed  an  original  bill  against  the  trustees,  containing  the  same 
statements  and  prayer  as  the  bill  of  T.  D.  The  trustees  declared  by  their 
answer  that  they  believed  T.  D.  to  have  complied  with  the  conditions  of 
his  father's  will,  and  that  otherwise  they  would  not  have  consented  to  the 
marriage :  Held,  reversing  the  decree  of  the  Court  below ;  that  the  de- 
claration of  T.  D.  could  not  be  received  in  evidence  as  part  of  the  will  of 
T.  D.,  there  being  no  proof  that  the  engagement  produced  was  the  en- 
gagement referred  to  in  the  will ;  that  the  word  "  and."  could  not  be 
read  "  or;" otherwise  botk  events,  T.  D.'s  dying  unmarried,  and  without 
issue,  must  happen,  in  order  to  let  in  the  remainder  over :  that  T.  D.  did 
not  marry  witii  the  consent  of  the  trustees,  and  therefore  the  estates 
limited  over  vested  in  the  devisees.  (Maberley  v.  Strode,  3  Ves.  450 ;  Bell 
V.  Phyn,  7  Ves.  458.) — DUhn,  app.,  Harris^  res.,  Bligh,  321.- 

13.  (Implication  of  eatates  tail.)  A  testator,  in  a  very  ungrammatical  and 
obscure  will,  devised  real  and  personal  property  so  as  to  vest  the  whole 
legal  interest  in  trustees,  in  trust  for  A.  and  B.  during  their  Hves,  to  their 
separate  use ;  some  unfinished  and  unconnected  portions  of  sentences  suc- 
ceeded, and  these  were  followed  by  a  direction,  that  after  the  decease  of 
A.  and  B.,  and  failure  of  their  male  issue,  the  property  should  go  to  the 
grand  daughters:  A.  and  B.  had  each  only  one  child,  a  daughter,  and 
both  these  daughters  were  mentioned  in  the  will:  Heldy  that  A.  and  B. 
were  only  tenants  for  life. — Houston  v.  HugkeSf  R.  116. 

14.  {Construction,)  A  testator  gaye  to  his  wife  *'  all  his  monies  in  hand," 
and  to  another  '<  all  his  monies  out  on  securities."  The  balance  in  the 
banker's  hands  passed  under  tiie  first  description.  (Canr  v.  Carr,  1  Mer. 
541.) — Varsey  v.  Rei/nolds,  R.  12. 

IS*  (Construction,)    A  gifi;  of  ^  all  fiirming  stock"  will  not  as  against  a 

.  devisee  pass  crops  on  the  gi*ound,  unless  it  is  clear  that  the  legatee  is  in- 
tended to  take  all  the  personal  estate.  (Cox  v.  Godsalve,  6  East,  604; 
West  V.  Moore,  8  East,  339.)— Fiiricy  v.  Reynolds,  R,  12. 

16*  (Comtruction.)  A  testator  gives  to  his  wife  an  annuit)'  of  jglOO,  and 
the  sum  of  £1000,  which  he  considers  will,  with  the  property  which  she 
is  entided  to  after  his  death,  make  up  to  her  an  income  [of  jg2500  a  year. 

.  In  fact)  those  gifias  make  up  her  income  only  £1800  a  year.  She  is  en- 
titled to  have  the  deficiency  supplied  out  of  his  residuary  estate.  (Milner 
V.  Milner,  1  Ves*  106;  Whitfield  v.  Clements,  1  Mer.  402.)  Trevor  v. 
Trevor,  R.  24. 
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17.  fiComtructiqn.)  When  a  testator  directs  liis  real  axid  penonal  estate  to 
be  sold,  and  Ms  debts  and  legacies  to  be  thereout  paid,  (including  certain 
charitable  legacies,)  and  gives  the  residue  of  the  mixed  fiind  to  A.  and  B., 
the  failure  of  the  charitable  legacies,  as  far  as  fliey  would  affbct  the  real 
estate  viH  enure  to  the  benefit  of  A.  and  B.  (Durom  y.  Motteus,  Yes. 
321.)— Green  v.  Jachsm,  R.  35. 

18.  {Construction.)  A  testator  having  appointed  three  trustees,  and  made 
moderate  provisions  for  his  three  sons,  directed  all  the  fiimiture,  8rc.  in 
his  mansion  house  at  B.  to  be  sold,  "  except  such  parts  thereof  as  his  said 
trustees  should  think  necessary  to  be  kept  for  receiving  any  of  them,  or  of 
the  testator's  sons,  who  should  choose  to  go  and  spend  a  h'ttle  time  there 
occasionally;"  and  he  bequeathed  the  bulk  of  his  property  upon  trust  to 
be  accumulated,  and  at  the  end  of  the  period  of  accumulation  to  be  di- 
vided between  the  eldest  male  lineal  descendants  of  his  three  sons  respec- 
tively. In  a  subsequent  clause  a  power  of  appointing  new  trustees  was 
given.  Under  the  direction  of  the  Court,  a  liberal  establishment  had  been 
maintained  at  B.,  at  the  expense  of  the  estate:  Held,  that  the  privilege  of 
residing  at  B.  extended  to  new  trustees :  that  a  grandson  of  the  testator 
had  no  such  privilege. —  Thellvson  v.  Woodford,  R.  100. 

19.  (Construction.)  A  testatrix  directs  all  her  jewels  to  be  sold  to  pay  her 
debts,  except  a  particular  ring  set  with  diamonds,  which  she  gave  to  a 
friend,  and  she  then  bequeaths  the  remainder  of  her  rings,  her  necklaces 
of  every  description,  pearls,  garnets,  cornelians,  and  watches  to  B. ;  by  a 
subsequent  testamentary  disposition  she  gives  all  her  trinkets  of  every  de- 
nomination, her  jewels  excepted,  to  C. ;  and  in  another  part  of  the  same  in- 
strument, directs  her  jewels  to  be  sold;  afterwards,  by  a  third  testamentary 
instrument,  she  bequeaths  to  C.  all  her  trinkets  and  pearls,  with  various 
specific  articles,  among  which  were  some  rings  set  with  diamonds.  The 
testatrix  was  possessed  of  a  very  valuable  necklace  and  cross,  and  of  a 
pearl  necklace,  besides  other  necklaces,  and  of  various  diamond  rings, 
besides  those  which  were  specifically  bequeathed :  Held,  that  the  diamond 
necklace  and  cross,  and  the  diamond  rings,  not  specifically  mentioned^ 
were  to  be  sold,  and  did  not  pass  to  B. :  that  the  pearl  necklaces  passed 
to  B.,  under  the  gift  of  necklaces  of  every  description,  and  did  not  pass  to 
C.  under  the  gift  of  pearls. — Attorney  General  v.  Harley,  R.  173. 

20. .  {Lunatic,)  A  will  was  set  aside,  on  the  ground  that  the  testator,  though 
sane  in  his  general  conduct,  laboured  under  a  delusion  with  respect  to  his 
only  daughter,  whom  he  had  excluded  from  the  benefits  of  the  wilL-r- 
Bew  V.  Clarke,  R.  163. 

WITNESS.    - 

Where  the  wife  claims  with  other  persons,  as  next  of  kin,  property  under 
the  administration  of  the  Court,  the  husband  is  not  a  competent  witness 
upon  an  issue  to  prove  her  consanguinity.  (Davis  v.  Dunwoody,  4  T.  Ri 
678.)— Gregg  v.  Taylor,  R.  19. 
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WRIT  OF  ERROR. 

After  a  writ  of  error  turn  prosd  in  the  Exchequer  Chamber,  &e  plaintiff 
brought  a  writ  of  error  returnable  in  parliament,  which  recited  that  the 
judgment  of  the  Court  below  had  be^n  affirmed  in  the  Exchequer  Cham- 

.  her.-  The  latter  writ  was  superseded  with  costs; — In  the  matter  of  Flos- 
kets,  R.  155. 
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BANKRUPtCY. 


[Deacon  &  Chitty,  Part  II.  -,   1  Montagu,  Pait  IV.] 


ANNUITY. 

The  General  Order  of  1797  does  not  authorize  an  order  by  the  commis- 
sioner for  the  sale  of  property  on  which  an  annuity  is  charged  by  way  of 
rent-charge  for  payment  of  the  value  of  the  annuity.  It  should  be  an 
order  made  upon  petition  to  the  Court.  (Exp.  Stack,  1  G.  &  J.  316.) — In 
the  matter  of  Delves,  M.  492. 

ASSIGNEE. 

1  .<  (Renwval  of,)  The  Court  has  power  to  remove  any  assignee,  official  or 
otherwise,-  without  being  under  the  necessity  of  appointing  another.  The 
commissioner  has  a  discretion  to  appoint  or  not  appoint  an  official 
assignee,  where  the  commission  issued  before  the  new  Bankrupt  Act 
came  into  operation. — Exp.  Ellis,  D.  &  C.  209. 

2.  (Canying  on  hankrupVs  trade.)  Where  the  provisional  assignee  is  directed 
to  carry  on  the  bankrupt's  business  for  the  benefit  of  the  creditors,  the 
official  assignee  will  be  directed  to  supply  money  for  that  purpose. — 
Ejy.TFya^,  D.  &  C.  229. 

3.  {Proof  by.)  Assignees  are  not  so  strictly  dealt  with  in  regard  to  proving 
under  a  commission  as  persons  acting  in  their  own  behalf. — Exp,  Smitfi, 
D.  &  C.  267. 

• 

4.  (.Reimbursement  of)  An  assignee  removed  for  the  benefit  of  the  estate, 
is  entitled  to  be  reimbursed  out  of  any  fund  in  hand.  (In  re  Roberts, 
Buck,  465.)— £j]p.  James,  D.  &  C.  272. 

5.  (^Removal  of.)  An  assignee  accepting  the  office  can  only  retire  on  pay- 
ing the  costs  of  his  removal. — Evp.  Watts,  D.  &  C.  322. 

6.  (OficiaL)  The  official  assignee  is  merely  a  ministerial  officer,  and  can- 
not resist  payment  of  a  dividend.— £271.  Alexander,  M.  603. 

7^  {Appointment.)  The  1  &  2  W.  4,  c.  56,  s.  27,  does  not  require  the  cer- 
tiftcftteof  the  appointment  of  assignees  to  be  registered,  in  order  to  pro- 
tect them  against  subsequent  purchasers  of  the  bankrupt's  freehold  pro- 
perty withOHt  notice,,  unless  the  property  b  situate  in  a  register  county. 
—Exp.  r — ,  D.  &  C.  349. 

8.  (Insolvents)    One  of  two  assignees  petitioned  that  his  co-assignee,  or  the 
.  solicitor  to  the  commission,  (one  of  whom  had  the  custody  of  the  proceed- 
ings^ might  inrol  them,  pursuant  to  6  Geo.  4,  c.  16,  s.  96 :  Held,  thait 
'before  he  petitioned  for  tliis  purpose^  he  ought  to  have  applied  to  the  eo- 
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assignee,  or  solicitor,  to  produce  the  proceedings  at  the  office  for  inrol- 
ment. — Exp,  Evans,  D.  &  C.  353. 

9.  {Election.)  From  the  10th  to  the  23d  March  is  a  reasonable  time  for 
assignees  to  elect  whether  they  will  accept  or  reject  the  bankrupt's  lease. 
—Exp,  Fleldier,  D.  &  C.  356. 

10.  {Dividends.)  A  surviving  assignee  is  liable  for  the  payment  of  divi- 
dends if  his  co-assignee  ever  admitted  the  proof  of  the  debt,  although  the 
creditor  has  fiuled  to  apply  for  the  dividends  for  many  years ;  unless  it 
can  be  proved  that  the  creditor  has  received  them,  the  onus  of  the  proof 
of  payment  lying  on  the  assignee;  and  this,  notwithstanding  there  is  no 
sufficient  fund  left  of  the  bankrupt's  estate  to  pay  the  creditor. — Exp. 
Healey,  D.  &  C.  »61. 

BANKRUPT. 

{Order  and  disposition  of.)  A  landlord  distrained  for  rent  arrear  before  the 
bankruptcy  of  his  tenant,  and  when  the  goods  w£re  appraised,  left  thom 
on  the  premises  for  the  use  of  the  bankrupt*s  wife.  After  the  bankruptcy 
the  landlord  distrained  again  for  the  same  rent :  Held,  that  the  goods 
were  in  the  legal  possession  of  the  bankrupt,  and.  within  tiie  intent  and 
meaning  of  the  72d  section  of  the  Bankrupt  Act;  and  that  the  second 
distress  was  therefore  void. — Exp,  Shuttleworih,  D.  &  C.  ^3. 

CONTINGENT  DEBT, 

A  ba;nkrupt  having  on  his  marriage  covenanted  that  his  executors  or  admi- 
nistrators should,  within  twelve  months  after  his  decease,  pay  £4000  to 
trustees,  upon  trust  to  pay  the  interest  to  his  wife  for  life,  and  after  her 
death,  the  principal  to  the  children  of  the  marriage;  and  if  no  children, 
to  the  wife,  ifshe  survived  her  husband ;  but  if  not,  then  to  his  executors : 
Held,  that  this  was  a  contingent  debt,  upon  which  a  value  might  be  set 
under  the  6  Geo.  4,  c,  16,  s.  56,  and  that  it  might  be  proved  by  die 
trustees  under  the  bankruptcy  of  the  husband.  (Exp.  Grundy,  1  M.  8c 
M.  293.)— M.  463. 

CREDITOR. 

1.  {Voluntary  bond.)  Semble,  that  a  creditor  on  a  voluntary  bond  has  a 
right  to  vote  in  the  choice  of  assignees,  he  having  every  right  except  that 
of  a  dividend,  which  is  payable  only  out  of  the  surplus  after  the  creditors 
for  valuable  consideration  have  been  paid.  (But  see  Exp.  Gl&ddis>  G.  B. 
July  1 7th,  1 832.)—  Exp,  Fenaldes,  M.  494 . 

2.  (Bight  to  vote.)  A  creditor  who  has  proved  is  entitled  to  vote  in  the- 
choice  of  assignees,  if  he  apply  before  the  commissioner  has  signed  the 
declaration  of  appointment. 

3.  {Forfeiture  of  debt,)  A.  and  B.  arrested  C.  and  D.  for  debt,  and 
afterwards  issued  a  commission  of  bankrupt  against  them;  but  after 
proving  their  debt,  abandoned  the  commission,  in  order  to  proceed 
against  the  bail  in  the  action.  They  then  obtained  the  joint  note  of  £. 
(one  of  the  bail)  and  of  C.  and  D.,  and  compelled  £.  to  pay  the  note ; 
90on  after  which  a  second  commission  issued  aga&st  D,  as  survivtiig 
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partner  of  C.    After  giving  this  note,  the  bail  took  an  assignment  from 

C.  and  D.  of  all  their  stock  in  trade,  as  an  indemnity  against  the  conse- 
quences of  becoming  bail :  Held,  that  some  of  these  circumstances 
operated  as  a  forfeiture  of  the  debt  of  A.  and  B.  within,  the  meaning  of 
the  8th  section  of  6  Geo.  4,  c.  16 ;  also,  that  C.  having  died  before  adju-  . 
dicatioQ  under  the  first  commission,  that  became  null  and  void  without 
any  writ  of  supersedeas.  -Exp*  Qretn,  D.  &  C.  230. 

4.  (Jurisdiction.)  A  creditor,  resting  ,upon  a  common  law  lien,  without 
proving  under  the  commission,  previous  to  the  Bankruptcy  Court  Act, 
appeared  as  a  respondent,  in  opposition  to  a  petition  before  theVice- 
Chancellor,  who  ordered  that  the  matter  should  be  referred  to  the  com- 
missioners to  ascertain  the  rights  of  the  several  parties,  and  that  the  cre- 
ditor should  have  his  costs.  The  creditor  attended  the  inquiry  before  the 
commissioners,  but  did  not  draw  up  the  order  of  the  Vice-Chancellor : 
Held,  that  this  was  not  enough  to  bring  him  within  the  jurisdiction  of  the 
Court :  also,  that  filing  an  affidavit  is  not  a  waiver  of  any  objection  to 
the  jurisdiction.— jEjy.  Reid,  D.  &  C.  250. 

5.  {Mortgagee.)  The  clerk  of  a  creditor,  claiming  as  equitable  mortgagee, 
drew  up  and  signed  the  memorandum  accompanying  the  deposit  of  a 
lease  by  the  bankrupt,  but  it  was  not  signed  by  the  bankrupt  himself, 
nor  was  it  alleged  that  the  clerk  was  authorized  by  the  bankrupt  to  draw 
up  such  memorandum,  or  that  it  was  ever  shown  to  the  bankrupt :  Held, 
under  these  circumstances,  that  the  equitable  mortgagee  was  not  entitled 
to  the  costs  of  the  sale.— <S.  C. 

EVIDENCE. 

1.  {Cro$9-examination.)  A  witness  cannot  be  cross-examined  for  the  pur- 
pose of  contradicting  him,  except  on  points  relevant  to  the  issue. — JEr/?. 
Fahner,  D.  &  C.  372. 

2.  {Declarations,)  The  declarations  of  a  bankrupt,  to  be  available  for 
proving  an  act  of  bankruptcy,  must  be  coupled  with  the  act  so  as  to  form 
part  of  the  res  gesta.—S.  C. 

3.  (Bankrupfs)  The  Court  will  examine  a  bankrupt  viva  voce  on  his  peti- 
tion to  supersede  the  commission. — S.  C 

FIAT. 

Where  all  the  creditors  lived  in  London  except  one,  who  had  already  proved 
their  debts,  and  who  consented  to  the  application,  the  commission  was 
impounded,  and  a  fiat  issued  to  a  London  commissioner. — Exp.  Johnson^ 

D.  &C.  221. 

MORTGAGEE. 

1*  Where  an  equitable  mortgagee,  who  had  exercised  a  power  of  sale  and 
purchased  the  estate  for  £300,  applied  for  the  usual  order,  the  estate  was 
directed  to  be  put  up  at  that  sum. — Esp.  Francis,  D.  &  C.  274. 

2.  On  the  application  of  an  equitable  mortgagee  of  leaseholds  for  leave  to 
bid,  the  Court  refused  to  order  him  to  indemnify  the  assignees  against 
any  breach  of  covenants  in  the  lease,  but  gave  the  assignees  time  to  con- 
sider whether  they  would  accept  or  reject  the  lease.— JSjp.  Fletcher, 
D.  &  C.  318. 
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PARTNER. 

1.  (Allowance.)  In  cases  of  partnership  each  bankrupt  is  entitled  to  his 
allowance,  provided  there  is  a  sufficient  dividend  on  both  estates,  without 
regard  to  the  estate  from  which  the  funds  are  supplied.  (Exp.  Gibbs,  1 
Mont.  i09.)'-Ejrp.  Morris,  M,  505. 

2.  (Solvent.)  A  solvent  partner  has  a  right  to  retain  the  partnership  books 
on  the  bankruptcy  of  the  other.— JEarp.  Finch,  D.  &  C.  274. 

'  '  .  ■  ■  » 

PETITION. 

If  a  petition  is  ordered  to  stand  over  on  payment  of  the  costs  of  the  day, 
the  objection  to  its  being  heard  until  they  are  paid  cannot  avail,  unless 
the  order  has  been  drawn  up.— Ejy;.  Clarke,  M.  503. 

POLICY  OF  INSURANCE. 

A  letter  to  the  secretary  of  an  insurance  office,  stating  tliat  the  writer  was 

the  holder  of  a  certain  policy,  is  sufficient  notice  of  an  assignment  of  it; 

no  notice  is  in  fact  necessary.    (James  v.  Gibbin,  g  Ves.  407.) — Exp. 

Stright,  M.  502. 

PRACTICE. 

1.  (Examination.)  On  a  viva  voce  examination  of  a  witness,  if  two  assig- 
nees, not  in  adverse  interests,  appear,  by  different  counsel,  only  one 
counsel  can  examine  the  witness.— jEiy.  Turnbull,  M.  506. 

2.  (Surrender.)  Where  the  bankrupt  was  abroad  when  the  commission 
issued,  the  time  for  his  surrender  will  be  enlarged. — Exp.  DoddSf  506. 

3.  (Delivery  up  of' properly.)  On  the  keeper  of  the  records  of  the  Privy 
Seal  Office  becoming  bankrupt,  certain  papers  in  his  hands  were,  upon 
the  petition  of  his  successor  in  office,  ordered  to  be  delivered  up,  although 
the  assignees  did  not  appear. — Exp.  Eden,  M.  506. 

4.  (Superseding.)  A  petition  to  supersede,  and  the  usual  certificate  there- 
witl),  having  been  addressed  to  the  Lord  Chancellor,  an  order  was  made 
that  the  certificate  might  be  amended,  and  received  in  its  amended  form, 

-  if  the  Lord  Chancellor  should  think  fit. — In  the  matter  of  Ricard,  M.  507. 

5.  (Certificate.)  Where  a  certificate  signed  by  the  two  only  creditors  was 
dated  by  a  tliird  person,  the  Court  allowed  it  to  pass,  there  being  no 

.  reason  to  doubt  the  honesty  of  the  transaction,  and  the  direction  requiring 
the  creditors  to  affix  the  date  themselves  not  being  statutory,  but  merely 
by  an  order.  (Exp.  Laing,  1  G.  &  J.  348.)— In  the  matter  of  JoneSy 
M.  508. 

6.  (Certifimte.)  Where  three  mortgagees  obtained  an  order  from  the  Vice- 
Chancellor  to  stay  the  certificate  until  they  could  prove,  and  they  were 
afterwards  satisfied  tlieir  debts,  tlie  certificate  was  allowed,  notwithstand- 
ing the  order  of  the  Vice -Chancellor. — In  the  matter  of  Hall,  M.  508. 

7.  (Fiat.)  Where  the  petitioning  creditor  was  aged,  and  unable  to  travel, 
his  personal  attendance  at  the  opening  of  the  fiat  was  dispensed  with. — 
In  the  matter  of  Wood,  M.  509. 

.8«  (Docket.)    Where  the  bond  and  affidavit  were  both  on  the  same  sheet 


Bankruptcy,  4®8 

.of  paper,  and  the  former  set  forth  the  bankrupt's  description,  but  the 
affidavit  merely  mentioned  his  name,  the  Court  ordered  that  the  papers 
might  be  received  at  the  office,  if  the  Lord  Chancellor  should  think  fit.  — 
Exp.  Greyboume,  M.  509. 

9.  {"Docket,)  In  docket  papers  sent  from  the  country,  the  word  cemmmion 
was  used  instead  ofjlat,  and  they  were  consequently  refused  at  the  office. 
In  the  meantime  a  London  solicitor  struck  a  docket,  and  applied  for  a 
fiat.  Upon  motion  it  was  ordered,  that,  under  the  circumstances,  the  fiat 
should  issue  to  the  first  applicant. — Exp,  LecJimere,  M.  510. 

to.  {Amending  Jiat,')  The  Court  cannot  amend  a  fiat,  but  will,  in  case  of 
mistake,  order  it  to  be  taken  oif  tlie  file,  with  liberty  to  amend  if  the 
Chancellor  should  think  fit. — In  the  inatter  of  Walker,  M.  510. 

11.  {Opening  Jiat.)  The  time  for  opening  a  fiat  will  not  be  enlarged  upon 
the  application  of  the  petitioning  creditor;  it  maybe  on  that  of  the  bank- 
rupt with  the  consent  of  the  creditor. — In  the  matter  of  North,'  M.  51 1. 

12.  {Opening  Jiat,)  Where  the  time  for  opening  a  fiat  has  expired  by  the 
contrivance  of  the  bankrupt,  leave  was  given  to  the  petitioning  creditor 
to  strike  a  new  docket;  the  petition  was  answered  imtanter, — In  the 
matter  of  Matthews,  M.  512. 

1 3.  {Opening  fiat,)  Upon  a  petition  to  enlarge  the  time  for  opening  a  joint 
fiat,  on  the  application  of  the  petitioning  creditor,  on  account  of  the 
absence  of  a  witness,  the  creditor  being  thereby  prevented  from  proving 
an  act  of  bankruptcy  against  one  of  the  partners,  the  Court  made  the 
order,  but  intimated  that  such  applications  would  not  be  .encouraged.<«— 
Exp,  Moody,  M.  512. 

14.  {Jurisdiction,)  Petitions  addressed  to  the  Lord  Chancellor  were,  by  a 
general  order,  directed  to.be  transferred  to  the^Court  of  Review. — In  the 
matter  of  Appling,  M.  512. 

15.  {Appeal,)  An  order,  until  drawn  up,  cannot  be  appealed  against. — 
Exp,  Jenkins,  M.  513. 

,16.  {Production  of  papers,)  The  Court  of  Review  cannot  order  the  Lord 
Chancellor's .  secretary  of  bankrupts  to  produce  papers,  but  it  will  make 
an  order  giving  him  have  to  do  so.-^ J«  the  matter  of  Whitfield,  M.  513. 

.17.  {Order  of  Vtce^Oumcellor,)  The  Vice-Chancellor  had  issued  the  usual 
'  order  for  the  payment  of  costs  on  dismissing  a  petition.  On  an  applica- 
tion to  the  Court  of  Review  for  a  four  day  order,  the  Court  held  that  it 
could  not  judicially  notice  the  order  of  the  Vice-Chancellor,  the  respondent 

'  not  being  in  contempt  in  that  Court,  but  granted  the  usual  seven  day 
order. — Exp,  Ferrers,  M.  513. 

18.  {Equitable  Mortgages,)  The  Court  will  itself  decide  the  question  whe- 
ther a  mortgage  be  equitable  or  not,  if  practicable,  instead  of  sending  it 
to  the  commissionerSi— £x;7.  Smith,  M.  514. 

19.  (Equitable  Mortgage,)  If  the  assignees  consent  to  an  equitable  mort- 
gagee's bidding,  costs  may  be  paid  out  of  the  estate ;  *  if  not,  the  petitioner 
mu^tTpay  ,them.— iiip.  Williams,  M.  514. 
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20.  (Egtdtable  mortgnge,)  Od  an  order  for  the  sale  of  mortgaged  premises, 
as  the  same  solicitor  was  concerned  for  the  assignees  and  the  mortgagee, 
who  was  one  of  them,  it  was  ordered  that  another  solicitor  tthonld  be  ap- 
pointed to  conduct  the  sale. — Exp.  Rolfe,  M.  515 

21.  {Superseding.)  A  petition  to  supersede  must  state  that  the  bankrupt 
was  indebted  at  the  time  of  presenting  the  petition.  (Anon.  2  Mad.  281.) 
— JBip.  Flight,  M.  515. 

22.  (Attestation.)  If  the  parties  to  a  petition  are  numerous,  the  Court  will 
order  it  to  be  heard,  if  signed  by  one  of  the  parties  only,  and  attested  by 
his  solicitor. — Exp.  Vines,  M.  516. 

23.  {Signature.)  A  petition  by  several  may  be  answered  on  the  signature 
of  one  of  the  petitioners,  the  solicitor  undertaking  to  obtain  the  signature 
of  the  others  before  the  hearing.-^^non.  M.  517. 

24.  (Service  of  petition.)  A  party  having  been  arrested  for  the  costs  of  a 
petition  to  supersede  a  commission  which  was  dismissed,  but  fbe  petition 
was  afterwards  superseded  upon  a  renewed  applieatton,  an  order  to  dis- 
charge him  cannot  be  made  without  notice  to  an  attorney  to  the  petition- 
ing creditor  who  claimed  alien  upon  the  costs>  e?^  if  the  client  consents. 
^Exp.  White,  M.  517. 

95.  (Service  of  petition.)  An  order  to  tax  a  solicitor's  bill  is  not  of  course, 
but  the  petition  must  be  served  upon  the  solicitor. — j5j^.  Griffith,  M. 
517. 

26.  (Answering  petition.)  A  petition  not  praying  costs  was  allowed  to  be 
amended  so  as  to  include  them :  the  costs  caused  by  amending  to  be  paid 
by  the  petitioner. — Exp.  Green,  M*  518. 

27.  (Affidavits.)  Where  a  case  stands  over,  the  Court  sometimes,  for  its 
own  information,  orders  affidavits  to  be  filed  as  to  particular  facts,  or  gives 
leave  to  do  so.  But,  generally,  fresh  affidavits  cannot  be  filed  unless  by 
order  of  the  Court  or  consent  of  the  other  side. — Exp.  Fry,  M.  519. 

28.  (Affidavits.)  On  a  petition  lo  supersede  on  the  ground  of  no  act  of 
bankruptcy,  the  petitioning  creditor  may  make  an  affidavit  in  support  of 
the  commission.—- JSjp.  Lawley,  M.  819. 

29.  (Affidavits.)  If  the  title  of  a  petition  is  amended,  affidavits  previously 
filed  in  support  niust  be  re-sw6rn.     Exp.  Meath,  M.  520. 

30.  (Affidavits.)  Affidavits  filed  in  support  of  a  petition  to  the  Lord  Chan- 
cellor, which  has  been  tranferred  to  the  Court  of  Review,  cannot  be  read 
without  notice.     Erp.  Donaldson,  M.  520. 

31.  (Proof.)  Where  a  creditor  petitions  to  prove  a  debt  not  proveable, 
the  petition  will  be  dismissed  with  costs,  notwithstanding  the  commis- 
sioners rejected  the  proof  for  an  insufficient  reeaon,^ Exp.  Worthington, 
p.  &C.  288. 

32.  (Examination  of  parties.)  Anotder  to  examine  the  parties  to  a  petition, 
on  the  trial  of  an  issue,  was  refused. — Jn  the  mattO'  t^  Chr^ie,  S90. 
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33.  (^Tranrfer  ^ cammi$$ion.)  A  commission  issued  before  the  new  act  was 
transferred  to  one  commissioner,  and  a  fiat  against  the  same  bankrupt 
was  directed  to  another:  the  Court  ordered  the  commission  to  be  trims- 
ferred  to  the  latter  commissioner. — In  the  matter  of  Knox,  D.  &  C.  317. 

34.  CAmendingJiat,)  The  Court  refused  leave  to  amend  a  Jiat  which  bad 
,  been  issued,  on  account  of  a  slight  misdescription  of  the  bankrupt's  resi- 
.    dence^  but  directed  a  new  Jiat  to  issue. — Exp.  Toddy  D.  &  C.  319. 

35.  {Bankrupt  trtutee,)  The  Court  will  s^point  a  new  trustee  in  the  place 
of  one  becoming  bankrupt*  (Exp.  Inkersole,  2  G.  &  J.  230.) — Exp. 
Page,  D.  &  C.  321. 

36.  {Costs  of  appearing.)  A  party  whose  appearance  is  unnecessary)  on 
being  served  with  notice,  is  entitled  to  his  costs :  but  if  he  makes  affidavits 
which  are  unnecessary,  he  must  pay  the  costs  occasioned  thereby .^—f.ip. 
Held,  D.  &  C.  322. 

37.  {Sde  of  bankrupt's  property.)  A  bankrupt's  property  will  not  be  directed 
to  be  8<^d  by  private  contract  without  a  previous  reference  to  the  com- 
missioners.—JE>p.  Godingj  D.  &  C.  323. 

36.  {Service  of  petition.)  Where  a  renewed  fiat  is  prayed  by  a  creditor,  by 
reason  of  the  death  of  the  commissioners,  the  assignees  must  foe  served 
with  the  petition. — Eiep.  Rc^,  D.  &C.  341. 

39.  {Examination  of  bankrupt.)  Where  a  bankrupt,  after  attending  the  last 
meeting  before  commissioners,  inadvertently  absented  himself  without 
passing  his  last  e:fcamination :  the  Court,  on  the  payment  of  costs,  ordered 
a  fresh  meeting  for  that  purpose.— £a;p.  Dixon,  D.  &  C.  350. 

40.  (Answering.)  It  is  a  matter  of  course  to  enlarge  the  time  for  which  a 
petition  is  answered. — Bxp.  Beardsworth,  D.  &  C.  369. 

41.  {Allegation.)  If  in  the  title  of  a  petition  by  creditors  to  supersede)  they 
are  so  styled,  there  need  be  no  express  allegation  to  that  effect.— £r^. 
Springett,  D.  &  C.  380. 

4*2.  {Petition.)  A  petition  for  keeping  separate  accounts,  which  might  be 
done  under  the  general  order,  was  dismissed  with  costs. — Exp.  Green, 
D.  &  C.  382. 

PROMISSORY  NOTE. 

A  note  payable  "  to  R.  or  order,  on  demand,"  is  not  a  note  payable  to  ''  the 
bearer  on  /demand,^  and  is  consequently  within  the  second  class  of  notes 
within  the  first  schedule  of  the  Stamp  Act,  which  are  chargeable  with  the 
lower  duty. — Exp.  Robinson,  D.  &  C«  276. 

PROOF, 

1.  {Dormant  partner.)  Traders  in  partnership  iiavtng  admitted  a  dormant 
partner,  his  share  in  the  joint  stock  is  in  the  order  and  disposition  of  the 
ostensible  partners,  and  distributable  as  such;  but  the  creditors  of  the 
new  firm  and  those  of  the  old,  who  had  notice  of  the  admission  of  the  dor- 
mant ps^rtner,  ma^  prove  pari  passu  with  the  other  creditors  of  the  old 

,  firm.  (Jbe  Mantort  v.  Saunders,  1  B.  &  A»  398 ;  Exp.  Hamper,  17  Ves. 
563.)— .Eip.  Chuck,  M.  457. 
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2.  (Expunging:)  The  Court  will  not  expunge  a  proof  mecely  beetiuse -the 
creditor  has  instituted  process  in  a  foreign  country  for  the  recovery  of  his 
debt.— Ha-/?.  Colesuxfrth,  D.  &  C.  281. 

3.  (PrcM)le  objection^  Ttie  Court  will  make  no  order  for  proof  of  a  debt, 
in  anticipation  of  a  probable  objection  that  may  be  made  to  such  proof 
by  the  commissioner.  When  any  application  of  this  nature  is  made  pre- 
vious to  the  choice  of  assignees,  the  petitioning  creditor  should  be  served 

'    with  the  petition.— £r/7.  Beaumont,  D.  &C.  360. 

4.  (  Trustee,)  Where  a  bankrupt  trustee  had  misapplied  the  trust  "fund ,'tfce 
Court  directed  that  the  son  of  the  cesttd  que  trust  might  prove  the  amount, 

.    retaining  tlie  dividends  until  further  order. -r^Exp.  Vine,  D.  &C.  357, 

SETTLEMENT. 

1.  {Limitation  until  bankruptcy.)  A  limitation  in  -a  marriage  settlement  to 
the  husband  until  bankruptcy,  and  upon  that  event  for  the  benefit  of  the 
wife  and  children,  is  valid  to  the  extent  of  the  wife's  property.  (Lockyer 
V.  Savage,  2  Strange,  947 ;  Brandon  v.  Robinson,  18  Ves.  429:)  Lester 
V.  GarUmd,  M .  471. 

"2.  (Construction.)  A  deed  executed  may  be  construed  according  to  the 
evident  intent  of  tlie  parties,  as  collected  from  the  recitals  and  provisions 
of  the  deed. — Higginson  v.  Kelh/,  1  Ball  &  B.  255. 

STATUTE  OF  LIMITATIONS. 

The  statute  of  limitations  does  not  attach  on  a  debt  proved  under  a  com- 
mission of  bankruptcy. — Eo:p.  Healey,  D.  &  C.  361. 

STAYING  CERTIFICATE. 

1 .  {Delay.)  Where  a  creditor  does  not  use  due  diligence  to  prove  his  debt^ 
he  is  not  entitled  to  petition  to  stay  the  bankrupt's  certificate,  in  order  to 
afibrd  him  time  to  do  so,  with  a  view  of  dissenting  from  its  allowance. — 
Exp.  Bostock,  D.  &c  C.  383. 

2.  {Affidavit.)  An  affidavit  by  the  bankrupt  in  answer  to  such  a  petition, 
filed  two  days  before  the  hearing,  may  be  read;  but  if  it  make  any  charge 
of  delay  against  the  petitioner  which  he  is  anxious  to  explain,  the  Court 
will  give  him  time  for  that  purpose,  more  especially  if  the  amount  of  his 
debt  would  turn  the  certiiicate.-^iS.  C. 

5.  {Service  of  petition.)  A  petition  to  stay  the  certificate,  and  expunge  a 
creditor's  name  from  it  who  had  signed  it,  on  the  ground  that  he  had  been 
previously  satisfied' his  debt,  must  be  served  upon  the  creditor. 

4.  {Election,)  A  creditor,  by  petitioning  to  stay  the  certificate,  makes  his 
election  to  come  in  under  the  commission  for  every  probable  debt  whidi 
may  be  owing  to  him  from  the  bankrupt;  and,  therefore,  the  bankrupt 
must  be  discharged  from  any  action  pending  against  him  by  the  creditor 
in  respect  of  any  sudi  debt,  before  the  petition  can  be -proceeded  in. — 
S.C. 

5 .  {Assignee.)  The  assignees  cannot  be  heard ,  on  a  •  petition  by  an*  ind  ivi- 
dual  creditor  to  stay  the  baiikrupt's.certifieate,  although  they  may  have 
been  served  with  the  petition. — S.  C. 
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SUPERSEDING  FIAT. 

J .  (Surrender,)  ITie  Court  will  not  hear  the  petition  of  a  bankrupt  to  su- 
persede a  fiat,  until  the  bankrupt  has  surrendered,  notwithstanding 
the  petition  is  presented  before  the  42d  day,  and  comes  on  before  the 
time  for  surrendering  has  expired.  (Exp.  Perker,  2  G.  &  J.  337.)-^J5j;p. 
Drake,  M.  486. 

2.  {Petition.)    The  17th  section  of  the  1  &  2  W.  4.  c.  56.  does  not  prevent 
a  bankrupt  from  applying  to  supersede,  though  two  months  have  elapsed 
^  from  the  date  of  the^^—Hip.  Palmer,  M..497. 

3*  (Petition.)  A  single  creditor  coming  to  supersede  on  the  ground  of 
fraud  or  collusion,  must  pray  that  a  new  fiat  may  issue.  Or  he  may  pray 
for  tlie  removal  of  the  assignees,  and  the  appointment  of  others.  Exp. 
iSAttwi,  D.  &C.  261. 

WITNESS. 

(Examination.)  A  commisioner  under  6  G.  4.  c*  16.  s.  33  &  34.  has  aright 
to  examine  a  witness  only  as  to  the  matters  relating  to  the  person,  the 
trade,  the  dealings,  or  the  estate  of  the  bankrupt.  A  question,  therefore, 
*■  addressed  to  jthe  executrix  of  a  debtor  of  the  bankrupt  (who  had  pleaded 
•  plene  administravit  Xo  an  action  by  the  assignees  for  the  recovery  of  the 
debt),  as  to  the  amount,  &c.  of  assets  left  by  the  testator,  was  properly 
refused. — Exp.  Solarti,  M.  495. 
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ADMINISTRATION. 

1.  The  intestate  -was  sole  assignee  of  an  intestate's  estate.  At  the  time  of 
his  death,  there  was  due  an  outstanding  deht  of  130/.  The  dehtor  wished 
to  pay,  hut  there  heing  no  one  authorised  to  give  a  discharge,  hy  arrange- 
ment between  the  debtor's  solicitor  and  the  solicitor  under  the  commission^ 
it  was  paid  into  a  bank  to  their  joint  credit  The  Court  reftised  to  grant 
a  limited  administration  of  this  sum  to  the  new  assignee.  The  next  of 
kin  had  not  been  cited.     In  the  Goods  of  Hilton,  793. 

2.  This  was  a  suit  for  inventory  &c.  and  to  make  distribution,  by  a  party  in 
distribution  against  an  administrator.  An  application  being  made  that  an 
administration  bond  should  be  pronounced  forfeited,  on  the  ground  of  a 
devastavit  by  the  administrator  in  appropriating  ^he  property  to  his  own 
use,  and  that  the  bond  might  be  delivered  put  of  the  registry  in  order  to 
be  put  in  suit  against  the  sureties,  the  Court  referred  to  the  registrar  to 
report  what  remained  to  be  distributed,  and  to  allot  portions,  and,  on 
such  report,  assigned  the  administrator  to  pay  to  each  person  entitled 
under  the  statute  of  distributions  his  respective  share,  and,  the  administrator 
alleging  that  he  had  become  bankrupt  and  obtained  his  certificate,  directed 
the  bond  to  be  attended  with,  but  declined  to  pronounce  it  forfeited. — 
Young  v.  Skelton,  780. 

3.  {Feme  Covert,)  The  rule,  unless  special  cause  be  shown,  will  be,  in 
fixture,  to  grant  administration  de  bonis  nan  of  the  wife  to  the  husband's 
representatives. — Fielder  v.  Fielder,  769. 

4.  The  Court  refiised  to  grant  administration  to  the  nominee  of  an  official 
board  at  the  Cape  of  Good  Hope,  under  whom  the  next  of  kin  had  placed 
the  afi^rs  of  the  intestate,  but  granted  it  to  a  creditor  after  citing  the 
next  of  kin. — The  goods  of  John  Reitz,  766. 

ALIMONY. 

In  a  case. of  separation  for  cruelty  and  adultery  on  the  part  of  the  husband^ 
it  being  proved  that  his  real  estate  was  6000/.  a  year,  subject  to  the 
mother's  jointure  of  1000/.  a  year,  and  the  wife's  pin-money  of  500/.  a 
year,  the  Court  allotted  1000/.  a  year  permanent  alimony;  the  husband 
being  authorised  to  deduct  any  payment  on  account  of  pin-money  exceed- 
ing 200/.  a  year,  which  sum  he  had  agreed  to  allow  the  wife  for  the 
maintenance  of  the  children. — Milton  v.  Milton,  657. 

APPEAL. 

In  an  appeal  from  a  Consistorial  Court,  promoted  by  a  churchwarden,  on  the 
ground  of  a  refiisal  by  the  judge  to  grant  a  monition  against  the  church- 
wardens of  a  division  of  the  parish  to  show  cause  why  they  should  not  join 
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in  making  a  general  rate,  such  churchwardens  may  be  made  respondents 
though  not  parties  to  the  suit  below ;  and  the  refusal  Of  such  monition 
authorises  a  citation  of  them  out  of  the  diocese. — Cotterellv.  Mace  and 
another,  743. 

BANKRUPT.     See  Administrator. 
CITATION.    See  Appeal. 

EVIDENCE. 

(Of  Foreign  Law.)  The  Court  granted  administration  on  the  French  con- 
sul-generaVs  certificate  of  the  law  of  France,  but  expressed  a  doubt  whether 
the  ambassador  ought  not  to  have  certified.  Dr.  Lushington  stated  that 
the  authority  of  the  consul-general  has  generally  been  deemed  sufficient  in 
similar  applications. — In  the  Goods  rfAnne  Dormoy,  767. 

FEME  COVERT.     See  Administrator. 

EXECUTOR. 

1.  After  inserting  an  advertisement,  calling  on  creditors  to  come  in  and  pay 
A.  &  B.,  executors  in  trust,  they  were  held  compellable  to  take  probate, 
and  condemned  personally  in  the  costs  of  the  opposition.— Long  v.  Symes, 
776. 

2.  A  married  woman  having  separate  property,  over  which  she  had  and  ex- 
ercised a  disposing  power,  may  continue  the  chain  of  executorship.  (2 
East,  554;  15  Ves.  156;  4  Bro.  C.  C.  533.)— Bir&<rf«  v.  Vandercrom,  750. 

PECULIAR. 

Where  the  testator  left  goods  in  two  royal  peculiars,  and  other  goods  in  one 
diocese  of  the  province :  Held,  that  probate  was  rightly  granted  in  the  pe- 
culiar where  he  died,  and  that  there  was  no  necessity  for  a  prerogative 
probate. — Smith  v.  Smith,  757. 

PEW. 

Cause  of  perturbation  of  church  seat  It  tqppeared  that  the  pew,  erected 
under  a  faculty  in  1725,  was  transferred  to  A.  in  1816  under  an  assign- 
ment of  the  remainder  of  a  term  which  expired  in  1826 ;  that  C.  continued 
to  sit  in  the  pew  till  his  death;  that  in  1831  the  house  was  sold  by  auc- 
tion, and  that  the  autioneer  B.  was  authorised  to  occupy  the  pew  tempo- 
rarily by  the  churchwardens,  he  having  by  the  contract  of  sale  engaged  to 
deliver  possession  of  it  with  the  house.  B.  occupied  for.  a  short  time  imder 
this  audiority :  Held,  that  he  had  no  possession  in  which  to  support  the 
present  suit,  he  having  no  right  to  sell  the  pew  nor  the  churchwardens  to 
confirm  the  sale. — Blake  v.  Vsbome,  727. 

PRACTICE. 

1.  (Costs  out  of  estate,)  The  testatrix  had  executed  three  wills,  but  destroyed 
them  all.  After  the  making  of  the  first  she  had  become  insane^  but  as  she 
was  sane  when  the  first  was  made,  a  decree  was  obtained,  with  intimation 
to  show  why  probate  of  the  instructions  for  the  first  will  should  not  be 
granted.  The  decree  was  issued,  but  witnesses  were  examined  on  inter- 
rogatories on  the  behalf  of  the  parties  in  distribution  with  a  view  to  prove 
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insanity  prior  <i<f  the  instructions.  The  parties  in  ,didtrihution  having  failed 
in  this  object,  the  Court  refused,  to  decree  costs  out  of  the  estate. — In  the 
goodt  ofK  Brand,  754. 

2.  (CofCt.)  Probate  was  called  in  by  a  niece  of  the  half-blood,  and  the  ex- 
ecutor was  put  to  the  proof  of  the  codicil.  An  allegation,  charging  inca- 
pacity, was  put  in  by  the  niece.  The  Court,  in  giving  judgment  for  the 
admission  of  a  responsive  allegation,  advised  the  niece  to  abandon  her  op- 
position rather  than  go  on  at  the  ri»k  of  costs.  The  niece  having  perse- 
vered, but  eventually  yielded,  the  Court  condemned  her  in  coats. —  Waten 
V.  Howlett,  790. 

3.  (Additional  articles.)  On  an  appeal,  on  the  gtpund  of  the  rejection  of  ad^ 
tionkl  articles  to  a  Ubel  in  a  matrimonial  suit,  the  Court  deUvered  a  judg- 
ment against  the  appeal,  from  which  it  is  to  be  collected  that,  to  justify  tiie 
admission  of  new  facts,  it  should  appear  that  they  were  discovered  subse- 
quently to  the  admission  of  the  libel,  and  were  not  merely  important  i)ut 
nearly  decisive  and  conclusive. — Story  v.  Story,  738. 

PROBATE.      .  "       , 

(Survivorship,)  The  testator  by  will  directed  that  his  wife,  if  living  ait  his 
decease,  should  have  all  his  property,  and  be  sole  executrix,  and  in  (he 
event  of  her  dying  in  his  lifetime,  then  the  wiU  appointed  three  executors 
and  trustees.  The  testator  and  his  wife  both  perished  at  sea,  leaving  no' 
issue.  The  respective  times  of  their  deaths  were  unknown.  The  Court 
granted  probate  in  the  common  form,  the  next  of  kin  of  the  wife  making 
no  opposition,  and  having  it  in  their  power  to  call  in  the  probalte  and  con- 
test the  point — In  the  Goods  of  H.  Sehoyn,  748. 

REVOCATION.— See  Will. 

SIMONY. 

This  was  a  criminal  suit  brought  by  the  churchwardens  against  the  incum- 
bent for  simony.  There  was  no  evidence,  of  his  having  been  privy  to  any 
simoniacal  contract,  and  the  Court  holding,  that  even  if  he  had  been 
presented  in  consequence  of  a  simoniacal  contract  made  for  his  benefit 
without  his  knowledge,  he  could  not  be  criminally  punishable,  dismissed 
the  suit  with  costs. —  Whish  and  another  iv.  Hesse,  Clerk,  659. 

TITHES. 

To  set  out  the  tithes  of  potatoes  by  the  tenth  basket,  as  raised,  and  imme- 
diately remove  the  nine  parts,  is  not  sufficient.  (1  B.  &  Adol.  812.) — 
Thompson  v.  Bearblock,  795. 

WILL. 

1.  An  allegation  that  a  will  made  at  Batavia  was  loc^  from  its  very  nature, 
and  that  it  was  customary  to  make  such  wills  to  bar  certain  local  claims, 
was  not  admitted  to  nullify  the  effect  of  the  will,  whieh  was  regularly  exe- 
cuted.— Philipp  V.  Thornton,  752. 

2.  (Revocation.)  An  allegation  that  a  former  will  was  read  over  to  several 
persons,  and  declared  to  them  to  be  the  last  will  of  the  testator,  and  that 
the  former  will  was  found  carefully  locked  up,  and  the  latter  will  found 
lying  amongst  loose  papers,  was  held  inadmissible  against  a  latter  will 
regularly  executed. — Daniel  v.  Nockalds,  777. 
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Brvadbent  v.  Shaw,  2  B.  &  Adol.  940  .,, Trespass,  1 

BrunskiU  v.  GUes,  9  Bing.  13 Practice,  5 

Carlisle  ▼.  Garland,  9  Bing.  85 <•.... Practice,  10 

Carr  v.  Roberts,  2  B.  &  AdoL  905 Administration 

Coaltsworth  v.  Martin,  2  Tyr.  169 Practice,  2 

Davis  ▼.  Blackwell,  9  Bing.  '5 Executor,  1 

Devenor  v.  Bouverie,  6  M.  &  P.  29. '. .Practice,  13 

Doe  ▼.  Roe,  2  Tyr.  280 Ejectment,  2 

dem.  Curtis  v.  Spitty,  3  B.  &  Adol.  182 Notice  to  Produce 

—  Greaves  v.  Raby,  2  B.  &  A.  948 ^ ,, ,. Ejectment,  3 

— — — ^ —  Mainton  v.  Austin,  9  Bing.  41 Landlord  and  Tena^it,  1 

Prescott  V.  Roe,  9  Bing,  104 Practice,  8 

Tindal  ▼.  Hoe,  2  B.  &  A.  922    Ejectment,  1 

Wymokc  v.  Withers,  2  B.  &  Adol.  896 Power 

Downing  College  v.  Purchase,  3  B.  £c  Adol.'  162 Uni?ersity 

Dunston  v.  The  Imperial  Gas  Light  Company,  3  B.  &'Adol.  125  ..  Corporation,  3 

Evans  v.  Morgan,  2  Tyr.  396    Promissory  Note,  1 

V.  Truman,  2  B.  &  A.  886 Evidence 

Flight  v.  Brown,  2  Tyr.  312 Bill  of  Exchange,  2 

Franks,  Exp.  6  M.  &  P.  1     '. Bankrupt,  S 
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Garlick  v.  Sangster,  9  Bing.  46    Bankrupt,  2 

Giles  ▼.  Goover,  9  Biog.  128   Execation 

Goddard  v.  Jarvis,  9  Bing.  88 Bail,  2 

Grissell  v.  Peto,  9  Bing.  1 Attorney,  2 

Gumey  v.  Gordon,  9  Bing.  37    Parliament 

Hadley  ▼.  Green,  2  Tyr.  390 Former  Recovery 

Hall  ▼.  Phillips,  9  Bing.  89 Award,  3 

Hanington  ▼.  Price,  3  B.  &  Adol.  170 Title  Deeds 

Harrison  v.  Courtoold,  3  B.  &  Adol.  36 Bill  of  Exchange,  1 

Hodgkinson  v.  Walley.  2  Tyr.  174    Practice,  6 

Hopkins  v.  Thorogood,  2  B.  &  Adol.  916    .Turnpike  Tolls 

Jackson  ▼.  Forbes,  2  Tyr.  354 Legacy  Duty 

Jeffreys  v.  Garr,  2  B.  &  Adol.  832   Corporation,  2 

Johnson  v.  Durant,  2  B.  &  Adol.  925 • Award,  1 

Jones  ▼.  Bywater,  2  Tyr.  402 Lunacy 

V.  Pritchard,  2  Tyr.  383 Practice,  9 

Kerriison  ▼.  Dorien,  9  Bing.  76 Purchaser 

Lisle  V.  Chetwode,  2  Tyr.  177  , . .  .BaU,  1 

Littlefield  ▼.  Shee,  3  B.  &  A.  811 Pleading,  2 

M'Xeill  V.  Reid,  9  Bing,  68 Partner 

Marshall  v.  Davison,  2  Tyr.'3l5    Affidavit 

Martyr  v.  Bradley,  9  Bing.  24 Covenant,  2 

Mayor,  &c.  of  Lyme  Regis  v.  Henley,  3  B.  &  Adol.  77 Corporation,  1 

Meirelles  v.  Banning,  2  B.  &.  Adol.  909     ., Post  Office 

Moore  v.  Robinson,  2  B.  &  Adol.  817  Trespass,  2 

Morgan  v.  Harris,  2  Tyr.  385 Practice,  1 

Newland  v.  Watkin,  9  Bing.  113    '. ...  Clergyman 

Nichols  V.  Norris,  3  B.  &  Adol.  41,  note Promissory  Note,  2 

Northcote  v.  Beauchamp,  6  M.  &  P.  158 Interpleader  Act,  3 

Palmer  v.  Cohen,  2  B.  &  A.  966 .Executor,  2 

Parkes  v.  Renton,  3  B.  &  A.  105     .^ Pone 

Polhillv.Walter,3B.&  Adol.  114 Deceit 

Porter  v.  Vorley,  9  Bing.  93. Bankrupt,  1 

Prescott  V.  Flinn,  9  Bing.  19     1 Authority 

Raw  V.  Cutten,  9  Bing.  96    Bankrupt,  5 

Rees  V.  Re'es,  2  Tyr.  384 Welch  Judgment 

Rex  V.  Aire  and  Calder  Navigation,  3  B.  &  A.  139 Poor  Rate 

V.  Cariile.  2  B.  &  Adol.  971     Judgment 

V.  Dean  and  Chapter  of  Rochester,  3  B.  &  Adol.  95 Prebend 

V.  Inhabitants  of  Cassington,  2  B.  &  A.  874 Poor,  2 

. V. Cowame,  2  B.  &  A.  861 Poor,  1 

V. .  Cumberworth,  3  B.  &  Adol.  108 .Highway,  2 
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Rex  ▼.  Inhabitants  of  Derbyshire,  S  B.  &  Adol.  147    Bridge,  1 

V. ide,  «  B.  &  Adol.  866 Apprentice 

V. Lancashire,  f  B.  &  Adol.  81S    Bridge,  3 

V. Macclesfield,  2  B.  &  Adol.  870    Settlement 

▼. Middlesex,  3  B.  &  Adol.  201 Bridge  2 

— *  ▼.  Justices  of  Middlesex,  2  B.  &  Adol.  818 Act  of  Parliament 

▼. 3  B.  &  Adol.  100   Middlesex 

V. Norfolk,  2  B.  &  Adol.  944 Appeal 

▼.  Moore,  3  B.  &  Adol.  184 Nuisance 

Richardson  v.  Torokins,  9  Bing.  M .Pleading,  1 

Rose  V.  Poulton,  2  B.  &  Adol.  822 r Covenant,  3 

Rtttledge  ▼.  Giles,  2  Tyr.  169  Practice,  11 

Selby  V.  Bardon,  3  B.  &  A.  2    Pleading,  3 

Short  V.  Spackman,  2  B.  &  Adol.  962 •  • Contract 

Simons  ▼.  Johnson,  3  B.  &  Adol.  175 .Release 

Simpson  v.  Unwin,  3  B.  £c  Adol.  134 Game 

Slowman  v.  Back,  3  B.  &  Adol.  103 Sheriff 

Smith  V.  Compton  3  B.  &  Adol.  189    Covenant,  1 

^—  V.  Sainsbury,  9  Buig,  31     Award,  2 

V.  Scott,  9  Bing.  14 Bankrupt,  6 

Sparling v.Haddon,  9  Bing.  11 • Attorney,  1 

Spi<?er  V.  Todd,  2  Tyr.  172 Practice,  4 

Stephens  v.  Lowe,  9  Bing.  32     Arbitration 

Steward  v.  Wolveridge,  9  Bing.  60    .Landlord  and  Tenant,  2 

Symonds  v.  Hodgson,  3  B.  &  Adol.  50. Bottomry 

Taylor  v.  Williams,  2  B.  &  Adol.  845 t Malicious  Prosecution 

Thompson  y.  Perceval,  2  B.  &  Adol.  968    Practice,  12 

Tomlins,  Exp.  2  Tyr.  176 Practice,  12 

Walters  v.  Smith  2  B.  &  Adol.  889 Composition 

Watson  v.  Postan,  2  Tyr.  406 Attorney,  3 

Wells  ▼•  Hopwood,  2  B.  &  Adol.  20 Insurance 

Williams  v.  Pocklington,  2  B.  &  Adol.  878    Party-wall 

Willcock  v.  Windsor,  3  B.  &  Adol.  43  Weights  and  Measures 

Wilson  V.  Hamer,  6  M.  &  P.  120 Arrest,  2 

Withers  ▼.  Reynalds,  2  B.  &  Adol.  882    Agreement 

Wright  v.  Furfield,  2  B.  &  A.  959 Error 
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EQUTTY. 

Ansley  v.  Bainbridge,  R.  &  M.  657     AdvaDceroent 

Attorney  General  ▼.  Chrut's  Hospital,  R.  &  BC.  626 Charity,  1 

V.  Hariey,  R.  173 Will,  19 

Attwood  V. ,  R.  149 Agent;  Specific  Performance 

Aubrey  ▼,  Hooper,  R.  1 Practice,  9 

Badham  v.  Mee,  R.  &  M.  631 Will,  3 

Balm  V.  Balm,  Sim.  492    Will,  6 

Bayley  v.  Best,  R.  &  M.  659 : Pleading,  6 

V.  Mollard,  R.  &  M.  581   Children 

Blackman  v.  Glamorganshire  Canal  Company,  R.  151     Practice,  15 

Bourn  v.  Gibbs,  R.  &M.  614  ..... : : :  Will,  1 

Bown  ▼.  Child,  Sim.  457  : : . . : .:.::..::.: Practice,  6 

Boys  V.  Williams,  Sim.  563 WiU,  8 

Bradley  ▼.  Heath,  Sim.  543,  560 Executor*  1;  Costs,  5 

Bray  v.  Hammersley,  Sim.  513 Power  of  Appointment,  1 

Cann  ▼.  Cann,  Sim.  447 Vendor  and  Purchaser 

Chissum  t.  Dewes,  R  29,  291   Administrator;  Mortgage,  1 

Clarke  v.  Royle,  Sim.  499  Lien,  2 

Coates  V.  Hankyard,  R  &  M.  746, 748 Costs,  4 

Codrington  ▼.  Codrington,  Sim.  5l9 Pleading,  2 

Collins  V.  Shirley,  R.  &  M.  638   Costs,  2;  Pleading,! 

David  V.  Rees,  R  &  M.  1 67 Will,  10 

Davis  V.  Divis,  R.  &  M.  645 Will,  3 

Davies,  app..  Bush,  resp.,  Bligh,  305 Mortgage,  2 

Dawes  v.  Scott,  R.  32 Exemption  of  Personal  Estate 

Dawson  v.  Hearne,  R.  &  M.  606  Annuity,  2 

Dew  V.  Cfarke,  R  163 Commission  of  Review ;  Will,  20 

Dillon,  app.,  Harris,  resp.,  Bligh,  321    Will,  12 

Drever  v.  Maudesley,  R.  11    Costs,  6 

Driver  v.  Ferrand,  R.  &  M.  68 1 WUI,  9 

Egerton  v.  Jones,  R.  &  M.  694 Practice,  4 

Ewerson  v.  Harland,  Sim.  490 Pleading,  4 

Farqubarson  v.  Seton,  R  45 Decree 

Fosbrook  v.  Balguy,  R  &  M.  624 .' Practice,  1 

Fowler  v.  Richards,  R.  39  Personal  Representatives,  2 
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Garratt  r-TVIillock,  R.&  M<  629 ;  Will,  2 

Goodere  ▼.  Lloyd,  Sim.  538   Power  of  Appointment,  2 

Greetham  ▼.  Bell,  R.  161     Practice,  16 

Gregg  V.  Taylor,  R.  19 Witness 

Green  v.  Jackson,  R.  35     Will,  17 

Hangate  v.  Gascoigne,  R.&  M. 698 •. ■, Pleading,7 

Hathweli  v.  Tanner,  R.  &  M.  633    Will,  4 

Haig,  app.,  Homan,  resp.,  Bligh,  380     Lease 

Haycock,  Exp.  R.  150 Lunatic,  3, 4 

Haytes  V.  Togo,  R.  113 Charity,  3 

Healey  v*  Jagger,  Sim.  494 Practice,  7 

Holmes  ▼.  Holmes,  R.  &c  M.  660    Annuity,  1 

Houston  V.  Hughes,  R.  116 Will,  13 

Humphreys  r.  Howse,  R.  &  M.  6S9  Legacy,  4 

In  the  matter  of  Jenkins,  R.  183 Lunatic,  1 

' Queen's  College,  Cambridge,  R.  64 College  Elections 

Plassketts,  R.  155 Writ  of  Error 

In  re  Eau  Brink  Drainage,  Sim.  435 Act  of  Parliament 

Edmund,  R.  44 Patent 

Peyton,  R.  5 Practice,  12 

• 

Jeffrey  v.  M'Cabe,  R.  &  M.  739 Practice,  3 

Judd  y.  Juddi  Sim.  525 Will,  1 1 

Kime  ▼.  Welfitt,Sim.-  533 Maintenance 

Kinsman  v.  Kinsman,  R.  &  M.  617 lis'Pendens 

Lear  v.  Leggatts,  R.  &  M.  690     Bankrupt 

Livesey  v.  Harting,  R.  &  M.  636 Cross  Remainders 

Martin  v.  Nichols,  Sim.  458  Foreign  Judgment 

Murray  v.  Samson,  Sim.  580     Will,  7 

MnUer  v.  Charwel,  R.  42 Practice,  14 

Newbold  V.  Broadknight,  R.  &  M.  677 Legacy,  5 

Orchard's  case,  R.  159   Privilege  from  Arrest 

Osboum  ▼,  Fallows,  R.  &  M.  741 Pleading,  3 

Parker  v.  Fuller,  R.  &  M.  656 Pleading,  5 

Parry  v.  Wright,  R.  142 Trust,  1 

Pende  ▼.  Whitchurch,  Sim.  564 / Practice  8 

Piatt  V.  Piatt,  Sim.  503 Legacy,  3 

Plunkett  V.  Cavendish,  R.  &  M.  713 Pleading,  8 

Popham  V.  Brook,  R.  9 Undue  Influence 

Portman  v.  Mill,  R.  &.  M.  696 Practice,  5 

Prebble  v.  Boyhurst,  R.  &  M.  944 Costs,  3 


506  liiat  of  Cases. 

Propert  v.  Parker^  R  &  M .  &tS • AgreemeDt 

Proen  ▼.  Lunn,  R.  3 • Pmctice,  10 

Roberto  ▼.  Walker,  R.  &  M.  752 felony;  Legacy,  2 

Rowland  v.  Tucker,  R.  &  M.  635 Costs,  1 

Ridgwayi  Exp.  R.  153 Lunatic,  2 

Rule  and  Order ' Practice,  13 

Saberton  v.  Skells,  R.  &  M.  5B7 Personal  Representative,  1 

Sherratt  y.  Bentley,  R.  &  M.  655  Costs,  7 

Simon  ▼•  Barber,  R.  112 Charge,  S 

Simond  V.  Hibbert,  R.  &  M.  719    Lien,  1 

Stinson  v.  Asbley,  R.  4. .  • Practice,  11 

Summer  v,  Ridgway,  R.  &  M.  746,  748 Costs,  4 

Sunderland  v.  Newton,  Sim.  455  .  • Landlord  and  Tenaoi 

Sutton  y.  Sutton,  R.  &  M.  665    Alien 

Thellusony.  Woodford,  R.  100 Will,  18 

Thomas  y.  Montgomery,  R.  &  M.  729 Legacy,  1 ;  Practice,  2 

Torres  y.  Franco,  R.  &  M.  649 Settlement 

Trevor  v.  Trevor,  R.  24 Will,  16 

Varsey  V.  Reynolds,  R.  12    ....Will,  14,  15 

Walker,  —  v.,  R.  7    < . , Executor,  2 

Watson  y.  The  Duke  of  Wellington,  R.  &  M.  602 Assignment 

Watts  v.  Turner,  R.  &  M.  634   Trust,  % 

Wilson  y.  Halliley,  R.  &  M.  590 Charge 
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BANKRUPTCY. 
Alexanderi  Exp,  M.  503. Assignee,  6 

«  •       -  >  ■  * 

Anonymous,  M.  517 Practice,  23 

Beardsworth,  Exp.  D.  &  C.  369 Practice,  40 

Beaumont,  Exp.  I).  &  C.  360 Proof,  3 

Bostock,  Exp.  D.  &  C.  383 Sta^ng  Certificate,  1,  2,  3,  4,  5 

Chock,  Exp.  M.  457 Proof,  1 

Clarke,  Exp.  M.  503    Petition 

Coleswortb,  Exp.  D.  &  C.  381    Proof,  2 

Dixon,  Exp.  D.  &  C.  350 Practice,  39 

l^odds,  Exp.  M.  506    Practice,  2 

Donaldson,  Exp.  M.  520  Practice,  30 

Drake,  Exp.  M.  486 Superseding  Fiat,  1 


« 


Eden,  Exp.  M.  506 Practice,  3 

Ellis,  Exp.  D.  &  C.  209 Assignee,  1 

Evans,  Exp.  D.  &  C.  353  Assignee,  B 

Exp. ,  D.  &  C.  349 Assignee,  7 

Ferrers,  Exp.  M.  513 .Practice,  17 

Finch,  Exp.  D.  &  C.  274 Partner,  2 

Fletcher,  Exp.  D.  &  C.  318,  356 Assignee,  9;  Mortgagee,  2 

Flight,  Exp.  M.  515 ' Practice,  21 

Francis,  Exp.  D.  &  C.  274 Mortgagee,  1 

Fry,  Exp.  M.  51 9 Practice,  27 

Coding,  Exp.  D.  &  C.  323  Practice,  37 

Green,  Exp.  M.  518 Practice,  26 

Exp.  D.  &  C.  230,  382 Creditor,  3 ,  Practice,  42 

Grey  bourne,  Exp.  M.  509 Practice,  8 

Griffitii,  Exp.  M.  517 Practice,  25 

Healey,  Exp.  D.  &  C.  361    Assignee,  10 ;  Statute  of  limitations 

Higginson  v.  Kelly,  1  B.  &  B.  255 Settiement,  2 

In  the  matter  of  Appling,  M.  512 Practice,  14 

Christie,  D.  &  C.  290    Practice,  32 

Delves,  M.  492 Annuity 

Hall,  M.  508 Practice,  6 

— Jones,  M.  508  Practice,  5 

Knox,  D.  &  C.  317. . ., Practice,  33 
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In  the  matter  of  Matthews,  M.  512  Practice,  It 

North,  M.  611 Practice,  1 1 

Ricard,  M .  507 Practice,  4 

Walker,  M.  510    Practice,  10 

Whitfield.  M.  513 Practice,  16 

^ Wood ,  M.  509    Practice,  7 

James,  Exp.  D.  &  C.  272 Assignee,  4 

Jenkins,  Exp.  M.  513 Practice,  15 

Johnson,  Exp.  D.  &  C.  221    Flat 

Lawle^,  Exp.  M.  519    Practice,  28 

Lechmere,  Exp.  M. 510 '..,,', Practice, 9 

Lester  v.  Garland,  M.  471 Settiement,  1 

Meatii,  Exp.  M.  520 : Practice,  29 

Moody,  Expl  M.  512 Practice,  13 

Morris,  Exp.  M.  505 .Partner,  1 

Page,  Exp.  D.  &  C.  321 Practice,  35 

Palmer,  Exp.  D.  &  C.  372,  M^  497 Evidence,  1,  2,  S\  Superseding  Fiat,  2 

Ray,  Exp.  D.  &  C. 341 ..1 .Practice,  38 

Reid,  Exp.  D.  &  C.  250,  322 Creditor,  4,  5 ;  Practice,  36 

Robinson,  Exp.  D.  &  C.  276 .....'.'......  .Promissory  Note 

Rolfe,  Exp.  M.  515 Practice,  20 

Shorn,  Exp.  D.  &  C.  261 Superseding  Fiat,  3 

ShuttieworUi,  Exp.  D.  &  C.  223   Bankrupt 

Smitii,  Exp.  M.  514,  D.  &  C.  267 Practice,  18;  Assignee,  3 

Solarti,  Exp.  M.  495 Witness 

Springett,  Exp.  D.  &  C.  380. Practice,  41 

Stright,  Exp.  M.  502 Policy  of  Insurance 

Todd,  Exp.  D.  &  C.  319   ......:.. .:..,........ Practice,  34 

Turnbull,  Exp.  M.  506 '. Practice,  I 

Venables,  Exp.  494 Creditor,  1 

Vine,  Exp.  D.  &  C.  357 Proof,  4 

Vines,  Exp.  M.  516 Practice,  22 

Watts,  Exp.  D.  &  C.  322   Assignee,  5 

White,  Exp.  M.  517 :.::.:;::;.::. Practice,  24 

Williams,  Exp.  M.  514 Practice,  19 

Worthington,  Exp.  D.  &  C.  288  Practice,  31 

Wyatt,  Exp.  D.  &  C.  229 Assignee,  2 
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ECCLESIASTICAL. 

Birkett  ▼.  Vandercrom,  3  Haggard,  750    Execator,  2 

Biake  V.  Usbome,  3  Haggard,  727    Pew 

Cotterell  V.  Mace  and  another,  3  Haggard,  743   Appeal 

Daniel  r.  Nockolds,  3  Haggard,  777 Will,  2 

Fielder  v.  Fielder,  3  Haggard.  769 « Administration,  3 

In  the  goods  of  £.  Brand,  3  Haggard,  754. Practice,  1 

Anne  Dormoy,  3  Haggard,  767    Evidence 

: Hilton,  3  Haggard,  793    Administration,  1 

John  Reitz,  3  Haggard,  766    Administration,  4 

H.  Selwyn,  3  Haggard,  748 Probate 

Long  ▼.  Symes,  3  Haggard,  776 Executor,  1 

M ylton  V.  Mylton,  3  Haggard,  657 Alimony 

Philipp  r.  Thornton,  3  Haggard,  752 Will,  1 

Smith  V.  Smith,  3  Haggard,  767 Peculiar 

Story  ▼.  Story,  3  Haggard,  738 Practice,  3 

Thompson  v.  Bearblock,  3  Haggard,  795 Tithes 

Waters  v.  Howlett,  3  Haggard,  790   Practice,  2 

Whish  and  another  v.  Hesse,  Clerk,  3  Haggard,  659 Simony 

Young  V.  Skelton,  3  Haggard,  780 Administration,  2 
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ABSTRACT  OF  PUBLIC  GENERAL  STATUTES. 

(2  &  3  William  IV.— continued.) 

Cap.  59.— ->An  Act  to  transfer  the  Management  of  certain  Annuities  on  lives 
from  the  receipt  of  His  Majrsty's  Exchequer  to  the  mam^^ement  of  the 
commissioners  for  the  reduction  of  the  national  deht ;  and  to  amend  an 
Act  for  enabling  the  said  commissioners  to  grant  life  annuities  and  annui- 
ties for  terms  of  years.  [4th  July,  1832.] 

Cap.  60. — An  Act  for  holding  the  Assizes  for  the  King's  County  in  Ireland 
twice  in  every  year  at  TuUamoore,  instead  of  Philipstown. 

[4th  July,  1832.] 

Cap.  61. — An  Act  to  render  more  effectual  an  Act  passed  in  the  Fifty-ninth 
Tear  of  His  late  Majesty  King  George  tlie  Third,  intituled,  An  Act  to 
amend  and  render  more  effectual  an  Act  passed  in  the  last  Session  of 
Parliament,  for  building  and  promoting  the  building  of  additional  Churches 
in  populous  parishes.  [11th  July,  1832.] 

Cap.  62. — An  Act  for  abolishing  the  punishment  of  death  in  certain  cases, 
and  substituting  a  lesser  punishment  in  lieu  thereof.  [11th  July,  1832.] 
S.  1.  Repeals  so  much  of  the  7  &  8  Geo.  4,  c.  2d,  and  of  9  Geo.  4, 
c.  55  (Ireland),  as  makes  stealing  in  a  dwelling-house  to  the  value  of  five 
pounds  or  more,  and  stealing,  or  killing  with  intent  to  steal,  horses,  or 
other  cattle,  capital  felonies,  and  enacts  that  persons  convicted  of  any  of 
the  above  offences,  or  of  counselling,  aiding,  or  abetting  the  commission 
thereof  shall  be  transported  for  life. 

S.  2.  Limits  the  time  for  granting  pardons  and  remission  of  labour  to 
persons  sentenced  to  transportation  by  the  governors  of  colonies. 

Cap.  63. — An  Act  to  enable  Peers  of  Scotland  to  take  and  subscribe  in  Ire- 
land the  oaths  required  for  qualifying  them  to  vote  in  any  election  of  the 
Peers  of  Scotland.  [11th  July,  1832.] 

Cap.  64. — An  Act  to  settle  and  describe  the  divisions  of  counties,  and  the 
limits  of  Cities  and  Boroughs,  in  England  and  Wales,  in  so  far  as  respects 
the  election  of  Members  to  serve  in  Parliament.  [11th  July,  1832.] 

Cap.  65. — An  Act  to  amend  the  Representation  of  the  People  in  Scotland. 

[17th  July,  1832.] 

CAt».  66, — An  Act  to  provide  for  the  conveyance  of  premises,  the  property 
of  the  Crown,  situate  between  the  Tower  of  London  and  London  Bridge. 

[17th  July,  1832.] 

Cap.  67, — An  Act  to  amend  an  Act  of  the  Seventh  and  Eighth  Years  of  the 
Reign  of  His  late  Majesty  King  George  the  Fourth,  relating  to  the  union 
of  Parishes  in  Ireland.  [17th  July,  1832.] 

Cap.  68. — An  Act  for  the  more  effectual  Prevention  of  Trespasses  upon  pro- 
perty by  persons  in  pursuit  of  game  in  that  part  of  Great  Britain  called 
Scotland.  [17th  July,  1832.] 
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Cap.  69. — An  Act  to  prevent  the  Application  of  Corporate  Property  to  the 
purposes  of  Election  of  Members  to  serve  in  Parliament.     [1st  Aug.  1 832.] 

S.  1.  No  monies  or  personal  property  belonging  to  municipal  corpora- 
tions, shall  be  applied  in  or  towards  the  expenses  of  parliamentary  elec- 
tions :  and  all  bonds,  covenants,  recognizances,  or  judgments, .  given, 
executed,  or  suffered  by  or  on  behalf  of  any  such  corporation,  for  the 
purpose  of  securing  the  payment  of  such  expenses,  shall  be  void. 

S.  2.  Gifts,  payments,  bonds,  &c.  given  by  any  corporation  or  other 
person  in  their  behalf,  for  the  purpose  of  inducing  any  person  to  exert 
himself  in  elections  at  a  future  time,  shall  be  deemed  void  by  this  act, 
though  colourably  given  for  any  other  consideration. 

S.  3.  All  conveyances  of  real  property  belonging  to  any  municipal  cor- 
poration made  for  the  purpose  of  satisfying  or  securing  any  expenses 
hereby  prohibited  shall  be  void. 

S.  4.  All  votes  or  resolution  spassed  by  any  corporation  for  the  purpose  of 
authorizing  any  payment,  matter,  or  thing  forbidden  by  this  act,  shall  be  void. 

S»  5.  Corporate  officers  or  others  making  payments  contrary  to  this  act 
shall  be  liable  to  make  good  the  amount  so  misapplied. 

S.  6.  Any  two  or  more  corporators  may  commence  actions  in  the  name 
of  the  corporation  against  any  person  who  has  made  such  illegal  pa3naaent; 
provided  that  the  plaintiffi  before  plea  shall  give  security  for  costs. 

S.  7.  Members  of  corporations  directing  any  such  payment,  or  con- 
curring in  any  affirmative  vote  or  proceeding  relating  thereto,  shall  be 
deemed  guilty  of  a  misdemeanour,  and  on  conviction,  in  addition  to  such 
punishment  as  the  Court  may  award,  shall  be  for  ever  disabled  to  hold  any 
office  in  the  same  corporation. 
Cap.  70.—- An  Act  to  continue  for  one  year,  and  from  thence  to  the  end  of 
the  then  next  Session  of  Parliament,  several  Acts  relating  to  the  importa^ 
tionand  keeping  of  Arms  and  Gunpowder  in  Ireland.  [1st  August,  1832.] 
Cap.  71. — An  Act  for  shortening  the  Time  of  Prescription  in  certain  cases. 

[1st  August,  1832.] 

S.  1.  No  claim,  by  custom,  prescription,  or  grant,  to  any  right  of 
common  or  other  profit  or  benefit  to  be  taken  or  enjoyed  from  or  upon  any 
land,  except  such  matters  as  are  herein  specially  provided  for,  and  except 
tithes,  rent,  and  services,  shall  be  defeated  by  showing  the  commence- 
ment of  the  right  at  any  time  prior  to  thirty  years'  enjoyment :  and  after 
sixty  years'  enjo3nnent  the  right  shall  be  deemed  absolute,  unless  had  by 
consent  or  agreement  by  deed  or  writing. 

S.  2.  No  claim  to  any  way  or  other  easement,  or  to  any  watercourse,  or 
the  use  of  any  water,  shall  be  defeated  by  showing  the  commencement  of 
the  right  or  user  at  any  time  prior  to  twenty  year's  enjoyment;  and  after 
forty  years  the  right  shall  be  deemed  absolute,  unless  had  by  consent  or 
agreement  by  deed  or  writing. 

S.  3.  Claim  to  the  use  of  light  enjoyed  for  twenty  years  without  inter- 
ruption shall  be  deemed  absolute,  notwithstanding  any  local  usage  or 
custom,  unless  enjoyed  by  consent  or  agreement  by  deed  or  writing. 

.  S.  4.  The  before^mention'ed  periods  shall  be  deemed  to  be  those  next 
before  some  suit  wherein  the  claim  shall  be  brought  in  question,  and  no 
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'  act  shall  be  deemed  an  interruption,  unless  submitted  to  for  one  year  after 
•  notice  thereof. 

S.  5.  In  actions  on  the  case,  and  other  pleadings,  the  claimant  may 

•  allege  his  right  generally,  as  at  present,  and  give  this  Act  in  evidence ; 
«  in  pleading  to  actions  of  trespass,  and  all  other  pleadings,  where  the 
**-  party  used  to  allege  his  claim  from  time  immemorial,  it  shall  be  sufficient 

to  allege  the  enjoyment  as  of  right  by  the  occupier  of  the  tenement  for 
the  periods  mentioned  in  this  Act,  without  claiming  under  the  owner  of 
'  the  fee,  and  any  incapacity,  agreement,  or  other  matter,  not  inconsistent 
with  the  enjoyment,  shall  be  specially  alleged  in  answer  to  the  party 
clafming. 

S.  6.  No  presumption  shall  be  made  in  favour  of  any  claim,  or  proof 
of  an  enjoyment  for  a  less  period  than  those  respectively  above-men- 
tioned. 

S.  y.  The  time  during  which  any  person  capable  of  resisting  any  such 

•  claims  shall  be  an  infant,  idiot,  non  compos  mentis,  feme  covert,  or  tenant 
for  life,  or  during  which  any  suit  shall  have  been  pending,  shall  be  ex- 
cluded ftom  the  above  computation  of  the  periods,  except  where  the  right 
is  hereby  declared  absolute. 

S.  8.  When  a  use  of  way  or  water  shall  have  been  enjoyed  under  a 
term  for  life  or  years,  exceeding  three  years  from  the  granting  thereof, 

•  the  time  of  enjoyment  during  the  continuance  of  the  term  shall  be  ex- 

•  eluded  in  the  computation  of  forty  years,  in  case  the  claim  shall  be  re- 
'   sisted  within  three  years  after  the  determination  of  the  term  by  any  pei> 

son  entitled  to  a  reversion  expectant  on  such  determination. 
S.  9.  This  Act  not  to  extend  to  Scotland  or  Ireland. 
S.  10.  To  commence  on  the  first  day  of  Michaelmas  term,  1832. 
Cap.  72. — An  Act  to  extend  the  provisions  of  an  Act  of  the  Seventh  and 
Eighth  years  of  the  Reign  of  His  late  Majesty  King  George  the  Fourth, 
relative  to  remedies  against  the  Hundred.  [1st  August,  1832.  J 

S.  1.  If  any  threshing  machine,  whether  fixed  or  moveable,  shall  be 
feloniously  damaged  or  destroyed  by  any  persons  riotously  and  tumultu- 
ously  assembled  together,  the  inhabitants  of  the  hundred,  or  other  district, 
in  which  the  offence  shall  be  committed,  shall  be  liable  to  yield  full  com- 
"  peiisation,  not  only  for  the  damage  done  to  the  machine,  but  also  for  any 
damage  done  at  the  same  time  to  any  erection  or  fixture  about  or  belong- 

•  ing  to  such  machine. 

S.  2.  The  provisions  of  7  &  8  Geo.  4,  c.  31,  shall  extend  to  threshing 
"  machines. 

S.  3.  This  act  not  to  extend  to  Scotland  or  Ireland. 
Cap.  73. — An  Act  to  amend  two  Acts  of  the  Seventh  Year  of  the  reign  of 
his  late  Majesty  King  George  the  Fourth,  and  in  the  first  and  second 
years  of  the  reign  of  his  present  Majesty,  for  the  uniform  valuation  of 
-    Lands  and  Tenements  in  the  several  Baronies,  Parishes,  and  other  divi- 
'    sions  of  Counties  in  Ireland.  [1st  August,  1832.] 

Cap.  74. — An  Act  to  permit  the  Distillation  of  Spirits  from  Mangel  Wurzel. 

[1st  August,  1832.] 
Cap.  75. — An  Act  for  Regulating  Schools  of  Anatomy.    [1st  August,  1 832.] 
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'  S.  1.  The  Secretary  of  State  for  the  Home  Department  in  Great' Bri- 
tain, and  the  Chief  Secretary  in  Ireland,  may  grant  licenses  to  practiae 
anatomy  to  any  fellow  or  member  of  any  college  of  physicians  or  surgeonn, 
or  to  any  graduate  or  licentiate  in  medicine,  or  any  person  qualified 
to  practise  medicine,  or  to  any  professor  or  teacher  of  anatomy,  medicine 
or  .surgery,  or  to  any  student  attending  any  school  of  anatomy,  on  appli'^ 
cation  ^om  the  party,  countersigned  by  two  justices  of  the  peace  for  the 
county  or  place  wherein  such  party  resides,  certif3nng  that  to  their  know- 
ledge or  belief  the  party  applying  is  about  to  carry  on  the  practice  of 
anatomy. 

S.  2.  The  Secretary  of  State  may  appoint  not  fewer  than  three  persons 
to  be  inspectors  of  schools  of  anatomy,  and  from  time  to  time  appmnt 
other  inspectors  in  their  roi>m  or  in  addition  to  them. 

S.  3.  And  may  direct  what  district  every  inspector  shall  superintend, 
and  in  what  manner  such  inspector  shall  transact  the  duties  of  his  office. 

S.  4.  Every  inspector  shall  make  a  quarterly  return  of  subjects  removed 
for  anatomical  examination. 

S.  5.  Every  inspector  may  inspect  places  within  his  district,  where  ana- 
tomy is  practised. 

S.  6.  His  Majesty  may  grant  salaries  to  inspectors. 

S.  7.  Persons  having  lawful  possession  of  bodies,  not  being  undertakers 
or  entrusted  with  the  bodies  for  interment,  may  permit  them  to  undergo 
anatomical  examination,  unless  the  deceased  shall  have  expressed  his 
desire' either  in  writing  or  verbally,  in  presence  of  two  witnesses  during 
his  last  illness,  that  his  body  might  not  undergo  examination,  or  unless 
any  known  relative  of  the  deceased  thall  require  the  body  to  be  interred 
without  examination. 

S.  8.  If  any  person  shall  direct  that  his  body  after  death  be  examined 
anatomically,  and  such  direction  shall  before  burial  be  made  known  to 
the  party  having  lawful  possession  of  the  body,  such  party  shall  permit 
such  examination  to  be  made,  unless  the  nearest  known  relative  of  the 
deceased  shall  require  the  body  to  be  interred  without  examination. 

S.  9.  No  body  shall  be  removed  from  the  place  of  death  until  after 
forty -eight  hours  after  death  nor  until  after  twenty-four  hours'  notice  to  the 
inspector  of  the  district  of  the  intended  removal ;  or  if  no  inspector  be 
appointed,  to  some  physician,  surgeon  or  apothecary,  residing  near  the 
place  of  death;  nor  unless  a  certificate  stating  the  cause  of  death  shall 
have  been  signed  by  the  physician  or  surgeon  who  attended  the  deceased, 
or  by  some  physician  or  surgeon  called  in  after  death,  and  who  shall  state 
the  manner  and  cause  of  death  according  to  the  best  of  his  knowledge  and 
belief,  but  who  shall  not  be  concerned  in  examining  the  body  after  re- 
moval ;  such  certificate  to  be  given  to  the  party  receiving  the  body  for 
anatomical  examination. 

S.  10*  Persons  having  licenses  may  receive  bodies  for  anatomical  ex- 
amination, or  may.  examine  anatomically,  if  permitted  by  the  party  having 
.lawful  possession  of  the  bodies,  and  provided  a  certificate  as  aforesaid  were 
deliveredi.with  the  body. 

VOL.  VIII.  L  L 
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S.  II.  Every  p^riy  tecdving  a  body  for  examiiMtioB  ihaB  denumd  a 
ORtifictffe,  and  witbin  twonty-foorhoan  aftar  removal  transaiil  the  mme 
to  the  inapeetor,  and  a  retom  of  the  day  and  hoar  and  from  whom  the 
body  waa  received,  the  date  and  plaee  of  death,  the  aex  and  (if  known)  the 

-  vaMy  age,  and  last  place  of  id>ode  of  the  deceased^  and  shall  keep  a  copy 
*  of  the  certificate  fai  a  hook,  to  be  produced  when  required  by  any  in- 

flpoctor. 

9,  12.  It  shall  net  be  lawful  for  any  party  t9  cany  on  or  teach  anateoiy 
at  any  place/  or  te  receive  for  ezaminatiott  or  examine  any  body  after  te- 
moval,  unless  one  week's  notice  shall  have  been  given,  to  the  secretary  of 
Btece,  ef  the  plaee  where  it  is  intended  to  practise  amrtenv^. 

9. 13.  Every  body  removed  for  esamination  ahal^  belcve  reaaoffld^  be 
placed  in  a  decent  ooffin  or  shell,  and  the  ptrty  rendoving  riiall  mi^  pro- 
virion  that  the  body,  after  examination,  be  decently  interred;  a  oertfficate 
ef  such  interment  to  be  transmitted  to  tho  hMpeetor  witUa  six  weelui^  after 
the  body  was  received. 

S.  14.  No  licensed  person  shall  be  liable  to  any  pfoseCBtkR  or  pualdi- 
'   toent  for  having  in  his  poeeeseion  for  eramination,  or  ftr  ffiimitfTig  any 
dead  hiunan  body,  according  to  the  provisions  of  this  Aet. 

S.  15.  Nothing  in  this  Act  shall  prohibit  any  poet  mortem  examiftation 
yequired  to  be  made  by  any  competent  legal  authority. 

S.  16.  So  much  of  the  9  Geo.  4,  c.  31,  as  directs  that  ihe  bodici  of 
mvrderets  may  be  disstfcted  is  repealed ;  and  on  eonviotien  for  mmder  the 
C6rart  may  direct  ihe  body  of  the  party  oonvicted  to  be  hong  in  chalM^  or 
btnied  in  the  precincts  of  the  ptieon,  in  which  the  prisoner  shell  hvre  bien 
confined  after  conviction. 

S.  17.  Actions  brought  against  any  person  for  any  thing  done  lA  pnr- 
iuaHee  of  this  act  shall  be  oommenced  within  six  calendar  months  after 
oiitise  of  aotion  acorued ;  and  the  defendant  may  either  plead  ihe  matter 
0pe«ially,  or  the  general  issue  not  guilty,  and  give  this  aet  and  tka  spedal 
matter  m  evidence. 

S.  18.  Persons  ofiending'against  the  provisions  of  this  act  in  England  or 

Ireland,  shall  be  deemed  guilty  of  a  misdemeanour,  and  on  o6nvktion 

'  be  liable  to  imprisonment  for  not  more  than  three  months,  or  to  «  floa  not 

exceeding  50/. ;  persons  in  like  manner  offlmcKng  (n  Skotland  aball  be 

liable  to  the  same  punishments. 

9.  19.  The  words  <•  person  and  party"  in  this  act  shall  respeethrely  be 
deemed  to  include  any  number  of  persons,  or  any  society,  whether  by 
charter  or  otherwise. 

S.  20.  This  act  to  commence  from  die  let  of  August,  Itdt. 
CaK  1^6.^ An  Act  to  defiraythe  Pay,  Clothing,  and  contingent  and  odier 
dttpenses  of  the  Disembodied  Militia  m  Great  Mtdn  and  Il^kad ;  ind 
to  grant  allowances  in  certain  cases  to  Subaltern  Offloen^  Ad)utant«,  f^y- 
iJNaeters,  Quarter-masters,  Surgeons,  AssistanV«ttigeoas,  9atgeons4bates, 
Seijeant-tnajors  of  the  Mifitia,  untfl  the  fir«t  day  of  Jidy,  oae  thoiMnd 

-  <ight  bundled  and  thirty-three.      .  [igt  Augttst,  ]t|2.] 
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Cap*  77. — An  Act  for  the  better  regulation  of  the  Linen  and  Hempen  Ma- 
nufactures of  Ireland.  [1st  August,  1832.] 

C4F.  78. — An  Act  to  continue  certain  Acts  relating  to  the  Island  of  New- 
foundland^ and  to  provide  for  the  appropriation  of  all  duties  wluch  may 
hereafter  be  raised  within  the  said  Island.  [1st  August,  1832.] 

Qax.  79.— -An  Act  to  continue  untU  the  thiriy-first  day  of  December,  one 
thousand  eight  hundred  and  thirty-four,  an  Act  of  the  fifth  year  of  his 
kite  Majesty,  relating  to  the  Fisheries  in  Newfoundland. 

[1st  August,  1832.] 

Qa»^  80L.  An  Act  to  authorize  the  identifying  of  Lands  and  other  Posses- 
sions of  certain  Ecclesistical  and  Collegiate  Corporations. 

[3d  August,  1832.] 
S.  1.  Archbishops,  bishops,  deans  and  chapters,  and  other  ecclesiastical 
and  collegiate  corporations,  may  enter  into  agreements  or  deeds  of  refer- 
^jpkce  with  their  lessees  or  tenants,  or  with  the  owners  of  lands  adjoining 
their  manors,  lands^  tithes  or  hereditapients,  whereby  it  shall  be  agreed 
tibat  any  disputed  boundaries  or  quantities  of  such  manors,  lands,  &c«  o^ 
any  part  th^reof^  shall  be  refenr^d  to  the  adjudication  of  such  person  or 
persons  as  may  be.  agreed  upon  by  the  parties  in  dispute;  and  such  re* 
Jeseea  shall  be  fully  auihori^d  to  make  surveys,  maps  and  admeasure^ 
ments^  to  summon  and  examine  witness^  on  oath;  and  also  to  call  for 
^e  production  of  aU  surveys^^  maps,  deeds,  books  and  papers  in  the  cusr 
tody  or  power  of  the  parties  to  the  references,  or  of  any  other  person, 
concenxing  the  matters  in  question ;  and  that  the  said  referees  shall  make 
their  award  in  writing  under  hand  and  seal,  with  maps  thereto  anne^edj 
and  which  award  and  maps  shall  he  on  parchment  or  vellum,  and  shall  de- 
termine, identify  and  delineate  the  boundaries,  quantities,  particulars  and 
situations  of  such  manors,  lands,  &c.  so  referred;  and  such  award  and 
maps  shall  be  laid  before  all  the  parties  to  the  reference,  including  the 
p^es  who^  consent  is  required  by  this  act  (s.2),  whose  approbation 
shall  be  written  on  the  award,  and  signed  and  sealed  by  them,  and  thcf  e- 
^Bfoa  4he  award  and  maps  shall  be  bii^ding  on  all  parties  and  final  as  to 
aU  matters  therein  contained. 

.$.  9.  In  case  the  Ahoye  powers  shall  bci  exercised  by  any  bishop,  dean, 
^MTchdeafion^  prebendary,  or  oth^  ecclesiastical  corporation  sole,  the  deed 
QX  agreement  of  reference,  and  the  approbation  of  the  award,  shall,. in 
case  of  a  bishop,  be  executed  by  the  archbishop  of  the  province  testifying 

.  ilUi  Qon^Wt;  in  cas^  pf  a  dean,. by  the  dean  and  chapter;  or  in  case  ^f  an 
archdeacon,  prebendary,  or  other  ecclesiastical  corporation  i|ole|  by  the 

.  <i?f  hbiahpp  Of  bishop  of  the  diocese, 

S.  3.  The  lessee,  copyhold  or  customary  tenant,  sub-lessee  and'  Qthe^ 
PW9l»r,  kk  or  their  h^s,  exee^tors,  administr^toi^  or  assigns,  whp.a^t  the 
time  of  the  reference  shall  be  tenant  in  fee  tail,  general  or  special,  or  for 

.  lif<^  or  Uves,  and  the  guardians,  husbands,  committees  or  attornies  of  such 
l^sse^,  Stc.  who  at  the  time  of  the.  reference  sl\all.  be  ai)  infant,  feme 

.  pQvert,  of  unsound  mind,  or  beyond  the  s^a^  $Ki;.und^r  ot\i&i  Jegal  ^ifi^Vi* 
lity,  may  execute  any  agreement  or  deed  of  reference  or.  approb^tioxiof 
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any  award  or  map,  as  effectually  as  the  party  could  have  done  if  not 
under  any  of  the  disabilities  before  mentioned. 

S.  4.  After  approbation  the  agreement  or  deed  of  references,  award 
and  maps,  and  a  copy  of  the  minutes  of  evidence  shall  be  deposited  re- 
spectively in  the  office  of  the  registrar  of  the  archbishop  or  bishop,  or 
dean  and  chapter ;  and  in  case  of  reference  by  a  college,  in  the  office  of 
the  steward  or  other  proper  officer  of  the  college  or  hall;  and  such  regis- 
trar or  officer  shall,  on  application,  produce  the  documents  so  deposited  at 
all  usual  hours  of  business,  to  every  person  interested  in  the  award,  or  his 
agent,  and  shall  furnish  copies  if  required,*  and  such  registrar  or  officer 
shall  be  entitled  to  a  fee  of  5«;  for  receiving  such  documents,  and  to  Is.  for 
inspection,  and  to  6(/.  a  folio  for  every  copy,  and  IO5;  for  a  copy  of 
a  map. 

S.  5.  The  expenses  of  reference  shall  be  borne  in  the  proportions 
agreed  upon  between  the  parties,  or,  if  no  agreement,  in  equal  moieties. 

S.  6.  This  act  to  extend  only  to  England  and  Wales. 
CAt>.  81.  An  Act  to  enable  His  Majesty  to  carry  into  effect  a  Convention 

made  between  His  said  Majesty  and  the  Emperor  of  all  the  Russias. 
'   '  [3d  August,  1832.] 

Cap.  82.  An  Act  to  reduce  the  Duties  now  payable  in  certain  cases  on 
Carriages  with  less  than  Four  Wheels.  [3d  August,  1832.] 

Cap.  83.  An  Act  to  authorize  for  one  year  the  removal  of  Prisoners' from 
'    the  several  Gaols  in  Ireland  in  cases  of  Epfdemic  Diseases. 

[3d  August,  1832.] 
Cap.  84.  An  Act  to  amend  the  Laws  relating  to  the  Customs. 

[3d  August,  1832,] 

S.  3.  A  certificate  shall  not  be  required  of  the  due  landing  of  goods,  for 
drawback  or  bounty,  exported  from  the  United  Kingdom  to  Guernsey, 
Jersey,  Aldemey,  or  Sark. 

S.  4.  Masters  of  vessels  coming  from  Africa  to  report  how  many  natives 
of  Africa  they  have  taken  on  board  in  Africa. 

S.  5.  Masters  or  owners  of  vessels  coming  from  Africa  to  give  bond  in 
£100  to  maintain  or  send  back  such  Africans  as  they  bring  from  thence. 

S.  6.  Certificates  of  entry  of  goods  inwards  for  the  computation  of  die 
drawback  or  for  delivery,  no  longer  required,  except  so  far  as  respects 
goods  entered  to  be  shipped  for  exportation  for  drawback  at  any  other  port 
than  that  of  importation. 

S.  7.  Restriction  in  6  Geo.  4,  c.  107,  s.  21,  as  to  Valuation  of  piece 
goods,  repealed. 

S.  8.  Value  of  such  goods  to  be  ascertained  in  same  manner  as  all  other 
goods  entered  at  value. 

S.  9.  Commissioners  of  the  Treasury  may  appoint  additional  ports  for 
warehousing  tobacco  and  siiuff. 

S.  10.  Foreign  goods  derelict,  jetsam,  flotsam,  and  wreck,  to  be  deemed 
the  produce  of  such  country  as  the  commissioners  of  customs  shall  deter- 
mine; if  such  goods  will  not  sell  fbr  the  amount  of  duty,  to  pay  an  ad 
valorum  duty. 
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S.  11. 'Allowance  for  damage  may  be  made  for  such  goods. 

S.  12.  Goods  landed  by  bill  of  right  fraudulently  cancelled,  shall  be  for- 
feited. 

S.  13.  Clause  of  6  Geo.  4,  c.  107,  restricting  importation  of  wine  to 
ships  of  60  tons,  repealed. 

S.  14.  The  king  by  commission  out  of  the  Court  of  Exchequer,  may 
appoint  ports  and  legal  quays  fur  lading  and  unlading  goods,  and  annul 
same. 

S.  15.  In  any  information  or  other  proceeding  for  any  offence  against 
the  laws  relating  to  the  customs,  the  averment  that  such  offence  was  com- 
mitted within  the  limits  of  any  port,  shall  be  sufiicient  without  proof  of  the 
limits,  unless  the  contrary  be  proved. 

S.  16.  Persons  not  authorized  by  the  proprietor  or  consignee  of  goods, 
making  entry  inwards  thereof,  to  forfeit  jglOO. 

S.  1 8.  Persons  procuring  ethers  to  assemble  for  the  purpose  of  assisting 
in  unshipping  prohibited  or  uncustomed  goods,  to  forfeit  iSlOO. 

S.  19.  Persons  aiding  or  concerned  in  landing  tea  or  foreign  manufac- 
tured silk  of  £20  value,  liable  to  forfeiture,  to  forfeit  treble  the  value,  and 
be  liable  to  detention. 

S.  20.  Vessels  and  boats  used  in  piloting  or  iishing  to  be  painted 
black. 

S.  21.  Officers  of  customs  or  excise  may,  on  probable  cause,  stop 
carts,  &c.  and  search  for  goods ;  drivers  refusing  to  stop  and  submit  to 
examination,  to  forfeit  £100, 

S.  22.  Officers  authorized  by  writ  of  assistance,  and  having  a  peace 
officer,  may  search  houses  for  prohibited  and  uncustomed  goods,  and 
break  open  doors  and  packages  to  seize  such  goods. 

S.  25.  Persons  resisting  officers,  or  rescmng  or  destroying  goods  to  pre- 
vent seizure,  to  forfeit  £100. 

S.  26.  Persons  offering  bribes  to  officers  to  forfeit  £200. 

S.  27,  Vessels,  boats,  and  goods  seized  under  any  law  relating  to  the 
customs,  and  ordered  to  be  prosecuted,  shall  be  deemed  to  be  condemned, 
imless  the  owner  gives  notice  within  one  month  that  he  intends  to  claim. 

S.  28.  Persons  convicted  before  two  justices  in  any  penalty  relating  to 
the  customs,  trade  or  navigation,  and  not  paying  the  penalty,  may  be 
committed  until  the  penalty  shall  be  paid. 

S.  29.  Persons  employed  for  the  prevention  of  smuggling  to  be 
deemed  duly  employed,  and  proof  of  the  contrary  to  lie  on  the  defendant. 
.  S.  30.  Restricted  goods  may  be  described  in  the  information,  for  the 
purpose  of  proceeding  for  forfeiture,  as  goods  liable  to  and  unshipped 
without  payment  of  duty.       ' 

S.  31.  If  persons  in  gaol  do  not  appear  or  plead  to  the  information 
within  twenty  days,  judgment  shall  be  entered  by  default;  and  execution 
may  be  awarded  not  only  against  the  body,^but  against  bis  real  and  per- 
sonal estates. 

S.  32.  Married  women  convicted  before  two  justices  of  any  offence 
against  the  customs  may  be  committed  to  ptison. 
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S,  33..  In  ports  where  th'ere  is  no  cortipti'6fteT,  the  tstlfector  of  tusloms, 
with  the  gtfvemdr,  lietitehfiiit-govettr^r,  6r  cdtaiAand€r-in- Aifef,  m&y  tnake 
registers  of  British  vessels  and  grant  certificates  thereof. 

S.  34.  Declarations  suhstituted  fdr  oaths,  tvhere  tequn-eJlby  the  n^try 
act  hy  the  1  &  2  W.  4,  c.  4, 
S.  35.  Contains  anew  tahle  of  duties  inwards. 
S.  36  to  40  relate  16  duties. 
S.  41  to  48.  Regulations  as  to  goods  warehoused. 
S.  58.  Where  proceedings  have  heen  instituted  iil  ^y  conrt  abroad 
against  any  vessel  or  goods  for  the  recovery  of  any  penalty  or  forfeiture,  the 
execution  of  a  decree  restoring  such  vessel  or  goods  shaH  not  be  suspended 
by  appeal,  provided  the  party  appellate  give  security  to  render  the  same  in 
case  the  decree  be  reversed. 

S.  59.  Persons  using  forged  documents  abroad  for  unlading,  lading, 
entering,  reporting  or  clearing  any  vessel,  or  for  landing  or  shipping  goods, 
shall  forfeit  £200. 
Cap.  85. — An  Act  to  make  a  better  provision  for  the  superintendence  of 
Charitable  Institutions  in  Ireland,  maintained  in  the  whole  or  in  part  by 
.   Grand  Jury  presentments ;  and  for  the  more  effectual  audit  of  the  ac- 
counts of  the  same.  [3d  August,  1832.] 
Cap.  86. — An  Act  to  amend  an  Act  of  the  Forty-fifth  year  of  His  Majesty 
King  George  the  Third  relating  to  Post  iRoaids  in  Ireland. 

[3d  August,  1832.] 
Cap.  87.— An  Act  to  regulate  the  OflSce  for  Registering  Deeds,  Conveyances, 
.   and  wills,  in  Ireland.  [4th  August,  1832.] 

Cap.  '88. — An  Act  to  amend  the  Representation  of  the  teople  of  Ireland. 

[7th  August,  1832.] 
Cap.  89. — An  Act  to  settle  and  describe  the  Limits  of  Cities,  Towns,  and 
Boroughs  in  Ireland,  in  so  far  as  respects  the  Election  of  Members  to 
,  serve  m  Parliament.  [7th  August,  1832.] 

Cap.  90. — An  Act  to  authorise  the  Commissioners  of  His  Majesty's  Trea- 
sury to  grant  compensation  to  the  Inspectors  and  Coal-meters  df  the  City 
of  Dublin,  and  to  impose  a  rate  upon  Coals  imported  into  the  Port  of 
,  Dublin,  to  provide  a  Fund  for  such  compensation.  [7th  August,  1832.] 
Cap.  91. — An  Act  to  explain  doubts  that  have  arisen  respecting  fhe  Stamp 
-Duty  payable  by  Freemen  of  Corporations  entitled  by  virtue  of  trade  and 
residence  in  the  Corporate  Towns  and  Counties  of  Cities  and  Towns  in 
Ireland.  [7th  August,  1832.] 

Cap.  92. — An  Act  for  transferring  the  Powers  of  the  High  Court  of  Dele- 
gates both  in  Ecclesiastical  and  Maritime  causes  to  His  Majesty  in 
Council.   .  [7th  August,  1832.] 

S.  1.  Repeals  so  much  of  25  H.  8,  c.  19,  as  relates  to  any  power 
thereby  given  to  appeal  to  the  King  in  his  High  Court  of  Chancery,  and 
so  far  as  the  same  empowers  the  King  to  grant  a  commission  for  the  ap- 
.    pomtment  of  delegates,  from  February  1,  1833. 
S.  2.  Repeals  8  £liz.  c.  5,  from  same  date. 

S.  3.  From  February  1,  1833,  the  power  hei-etofore  exercised  by  'the 
High  Court  of  Delegates  shall  be  transferred  to  the  King  in  Council,  and 
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dttir /deeree  diidl  be  final,  attdaocoiiimuHMi.<^Eeview  &e>»flfier  gnrnted. 

S.  4.  This  act  not  to  affect  Any  a)>{ke<ls  nov  pending,  or  which  nay  he 
peiuBng  before  February  1,  1833,  nor  to  Affeet  the  right  of  His  Mi^esty 
to  grant  a  eommission  of  review  iq>on  any  afqieal  now  priding,  or  that 
may  he  pan^ng  before  the  above  date. 
Cat.  98*- — ^An  Act  for  ^ifordng  the  process  upon  Coatempts  in  the  Courts 
Ecclesiastical  of  England  and  Ireland.  [7th  August,  1^2.] 

S.  1.  In  all  causes  oognia»ble  in  any  <of  the  .ecclesiastical  courts  in 
fingland  «r  Ireland,  where  any  peraoD%.  as  well  as  those  having  privilege 
of  peerage,  4>r  mraabers  of  the  House  of  Commons,  as  others,  are  residing 
in  England  or  Ireiand,  beyond  4ihe  limits  of  the  jurisdiction  of  the  cpurt 
in  which  the  cause  is  dependii^,  hamng  been  eked  to  appear  in  auch  .court, 
or  re^mred  to  oomply  with  «iy  lawfid  order  w  decree,  whe&er  final  or  in- 
terlocutory, shall  reliise'ObediQncc,  or<coouuit  a  contempt  towards  the  «purt 
«r3ts  process,  the  judge  thereof  may  pvoaounce  l^em  contumacious,  and 
'writhin  ten  'days  aignify  ihe  sane  io  the  Lord  .Chancellor  in  the  form  an- 
ne9:ed  to  the  63  Geo.  ®,  o.  127,  and  ihweupon,  if  the  pesson  in  oontompt 
.*be  not «  peer  «or  mamber  of  Parliament,  a  writ  de  jcaniumace  ca^ndo 
shall  issue,  directed  to  the  persons  to  whom  writs  de  £xcommu»iaito  car 
fiitmdo  wore  by  law  vetnmable  (a),  and  shail  be  returnable  as  such  writs. 
And  the  regulations  and  provisions  of  the  said  act  and  of  the  5  JBliz. 
c.  23,  applying  to  the  writ  de  excommunieiiAo  C€quendOf  and  tlie  proceed* 
il^  therei:^oi],  shall  be  applied  to  the  writ  ^e-cantuinace;  and  upon  the 
appearance  or  submission  of  the  party,  the  judge  of  the  ecdesifiistical 
«ourt  may  order  lum  'to  be  absolved  or  discharged. 

S.  2.  Where  persons,  as  well  peers  and  members  of  pai^iament  as 
'Others,  shall  neglect  to  pay  money  ordered  by  such  courts,  or  to  perform 
any  •arder  or  decree  of-suoh  comrts,  the  judge  may  pronounce  «u<^  persons 
contumacious,  and  certify  the  same  to  the  Lord  Chancellor,  who  shall 
Kivder  an  eHemplification  of  the  decKae  or  <»*der  to  he  enrolled,  and  shall 
^sause  process  of  sequestration  to  issue  agftinst  the  real  and  personal  ^estate 
of  the  parties  against  whom  the  order  or  decree  shall  have  been  made. 

'IS.  S.  The  like  provison  as  to  persons  residing  end  possessed  of  estates 
in  Ireland. 

S.  4.  This  act  not  to  extend  4o  orders  or  deesees-made  six  yean  before 
Ihe  passing  of  this  act. 

IS.  ^,  Acikms  or  suits  brought  ^  any  thing  done  m  puHSuanoe  of  this 
not  to  be  commenced  within  three  calendar  months  after  thefiictoom- 
mltted,  and  40  be  laid  and  tried  in  the  county  wherein  the  cause  of  action 
ehall  have  arisen :  Ihe  defendant  may  plead  the  general  issue,  and  give 
•idiis  act  and  the  special  matter  in  evidence :  in  case  of  verdict  or  jndg^ 
ihent  for  defendant,  he  shall  have  treble  costs. 
Cap.  94.'^An  Act  for  raising  the  sum  of  Thirteen  Millions  Eight  Hundred 
and  Ninety-six  Thousand  Six  Hundred  Pounds  by  Exchequer  Bills,  for 
tiie  service  of  ihe  Year  One  Thousand  Eight  Hundred  and  Thirty-two. 

[9ih  August,- 1832.] 

(a)  This  seems  a  mistake  la  the  Act,  and  should  be  *'  directed." 
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Cap.  95.— All  Act  for  granting  to  His  Majesty,  until  the  Fifth  Day  of -April, 
One  Thousand  Eight  Hundred  and  Thirty-three,  certain  Duties  on  Sugar 
imported  into  the  United  Kingdom,  for  the  service  of  the  Year  One 
Thousand  Eight  Hundred  and  Thirty-two.  [9th  August,  1832.] 

Cap.  96.  An  Act  for  the  better  Eihployment  of  Labourers  in  Agricultural 
Parishes,  until  the  Twenty-fifth  Day  of  March,  One  Thousand  Eight 
Hundred  and  Thirty-foiu-.  [9th  August,  1832.] 

S.  1.  Whenever  at  a  meeting  of  a  parish  vestry,  convened  according  to 
the  58  Geo.  3,  c.  69,  three-fourths  of  the  rate-payers  shall  come  to 
an  agreement  solely  for  the  purpose  of  employing  and  relieving  the 
poor  of  such  parish,  such  agreement  shall  be  reduced  into  writing,  and 
submitted  to  the  justices  at  the  next  Petty  Sessions ;  and  if  approved  of 
by  them,  such  agreement  shall  be  binding- on  the  rate-payers  for  any 
period  not  exceeding  six  calender  months,  as  shall  be  specified  therein. 

S.  2.  Any  party  may  appeal  to  the  next  Quarter  Sessions  for  the  county ; 
and  the  justices  at  such  Sessions  may  make  such  alterations  in  the  agree- 
ment, and  make  such  order  therein,  and  award  such  costs,  as  they  shall 
think  just;  such  appeal  to  be  final  and  not  removeable  by  certiorari  or 
otherwise  into  any  of  the  courts  at  Westminster. 

S.  3.  Notwithstanding  notice  of  appeal,  the  agreement  shall  be  acted 
upon  untU  the  appeal  is  determined,  and  the  justices  may  award  damages 
to  be  paid  out  of  the  poor-rates  to  the  party  aggrieved. 

S.  4.  This  act  not  to  sanction  the  making  up  the  de^ciency  in  wages  out 
of  the  poor-rates. 

S.  5.  Rates  not  to  be  applied  in  the  employment  of  any  person  out  of 
the  parish. 

S.  6.  This  act  not  to  extend  to  any  city  or  town  containing  more  than 
one  parish,  nor  to  places  where  the  poor-rate  shaH  not  exceed  5$.  in  the 
pound. 

S.  7.  This  act  to  extend  to  all  parishes  having  separate  overseers,  and 
all  vestry  meetings  which  may  by  law  be  holden  by  the  inhabitants  of 
such  parish.  > 

S.  8.  Nothing  herein  contained  to  afiecttbe  j^visions  of  the  22  Geo.  3, 
c.  83. 

S.  9.  Commencement  of  act  October  1, 1832. 

Cap.  97.— An  Act  to  repeal  several  Acts  for  enabling  the  wives  and  families  of 

.   soldiers,  and  the  widows  and  families  of  deceased  soldiers,  to  return  to  their 

homes.  [9th  August,  1832.] 

Cap.  98. — An  Act  for  Regulating  the  Protesting  for  Nonpayment  of  Bills  of 

Exchange  drawn  payable  at  a  place  npt  being  the  place  of  the  residence 

of  the  Drawee  or  Drawees  of  the  same.  [9th  August,  1832.] 

All  bills  of  exchange,  wherein  the  drawer  or  drawers  shall  have  ex- 
pressed that  such  bills  are  to  be  payable  in  any  plac«  other  £han  the  place 
therein-mentioned  to  be  the  residence  of  the  drawee,  and  which  shall  not 
.  on  presentment  for  acceptance  be  accepted,  shall  or  may  be  without  fur- 
ther presentment  protested  for  nonpayment  in  the  place  wherein  they  are 
expressed  to  be  payable,  unless  the  amount  shall  have  been  paid  to  the 
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holder  on  the  day  on  which  such  bills  would  have  been  payable  if  duly 
,     accepted. 

Cap.  99. — An  Act  for  transferring  the  Powers  and  Duties  of  the  Commis- 

missioners  of  Public  Accounts  in  Ireland    to  the  Commissioners  for 

Auditing  the  Public  Accounts  of  Great  Britain.  [9th  August,  1832.] 

Cap.  100. — An  Act  for  shortening  the  Time  required  in  Claims  of  Modus 

decimandi,  or  exemption  from  or  discharge  of  Tithes. 

[9th  August,  1832.] 

S.  1 .  All  prescriptions  and  claims  of  or  for  any  modus  or  exemption 
from  tithes  by  composition  real  or  otherwise,  shall  be  deemed  valid  on 
showing  the  payment  of  the  modus  or  the  exemption  from  tithes  for  thirty 
years,  unless  the  payment  or  render  of  tithes,  or  other  matter  in  lieu 
thereof,  shall  be  proved  to  have  taken  place  at  some  time  prior  to  such 
thirty  years,  or  it  shall  be  proved  that  such  modus  or  exemption  was  in 
pursuance  of  some  consent  or  agreement  by  deed  or  in  writing;  and  if 
such  proof  in  support  of  the  claim  shall  be  extended  to  sixty  years  before 
the  demand,  in  such  case  the  claim  shall  be  deemed  indefeasible,  unless  it 
shall  be  proved  that  such  payment  of  modus  was  made  by  some  consent 
or  agreement,  expressly  made  for  that  purpose  by  deed  or  writing;  and 
when  the  demand  shall  be  made  by  any  corporation  sole,  whether  spiritual 
or  temporal,  then  the  prescription  or  claim  to  be  indefeasible,  upon  evi- 
dence showing  such  payment  for  and  during  two  incumbencies,  and  for 
not  less  than  three  years  after  the  commencement  of  a  third.  Provided 
that  if  such  incumbencies  be  for  less  than  sixty  years,  that  then  the  proof 
shall  extend  to  such  time  over  the  incumbencies  as  will  make  up  sixty 
years,  and  to  such  three  years  as  aforesaid,  unless  the  payment, -&c.  be 
evidenced  by  deed  or  writing  as  aforesaid. 

S.  2.  Every  composition  confirmed  by  a  decree  in  a  Court  of  £quity,  to- 
which  the  ordinary  patron  and  incumbent  were  parties,  is  declared  valid ; 
and  no  modus  or  exemption  is  to  be  within  the  act  if  not  acted  upon  within 
one  year  before  the  passing  of  the  act. 

S.  3.  The  act  not  available  in  any  suit  conunenced  at,  or  to  be  com- 
menced within  one  year  after,  the  passing  of  the  act. 

S.  4.  Act  not  to  extend  to  cases  where  tithes  demised  for  life  or  years 

by  deed,  or  where  composition  made  by  deed  or  writing  for  any  such  term, 

and  such  demise  or  composition  shall  be  subsisting  at  the  passing  of  the 

act,  and  an  action  or  suit  shall  be  instituted  wtthin  three  years  after  the 

.  expiration  of  the  demise  or  composition. 

S.  5  &6.  Time  during  which  lands  shall  be  held  by  persons  entitled,  by 
composition  or  otherwise,  to  the  tithes  thereof,  to  be^exduded  from  the 
computation,  and  also  the  time  during  which  a  person  otherwise  capable 
of  resisting  shaU  be  an  infant,  non  compos,  feme  covert,  or  lay  tenant  for 
life,  or  during  the  pendency  of  any  suit  prosecuted  dil^ently  until  abated 
by  death. 

S.  7.  Made  sufficient  in  actions  or  suits  after  this  act  to  plead  that  the 
modus  or  exemption  was  actually  exercised  and  enjoyed  for  such  of  the 
{Periods  as  maybe  applicable;  and  if  the 'other  patty  shall  rely  on  any 
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proviBOj  &c.  ot  matter  of  faet  or  law,  not  inconsistent  wi&  the  ttimple  fact 
of  the  exercise  and  enjoyment  of  the  matter  claimed,  the  same  nrast  be 
pleaded  specially. 

S.  8.  No  presumption  allowed  in  respect  of  any  assignment  for  a  less 
period  tlian  those  named. 
S.  9.  Act  to  extend  t«  England  only. 
Cap.  101.<^An  Act  to  authorize  his  Majesty  to  appoint  ti  Person  to  act  as 
Sheriff  of  Selkirkshire  during  the  Incapacity  of  ths  present  Sheriff. 

[9fh  Angust,  1832.] 
Cap.  102. — An  Act  to  reped  liie  Excise  Duties  im  FKnt  Glass,  and  to  im- 
pose odier  duties  in  Keu  thereof;  and  to  amend  the  Laws  relating  to  Glass. 

[10th  August,  18S2.] 
Cap.  103. — An  Act  to  provide  for  the  Examination  and  Audit  of  the  Cus- 
toms and  Excise  Kevenues  in  Scotland.  '[11th  August,  1B32.] 
Cap.  104. — An  Act  to  regulate  the  Period  of  Rendering  the  Public  Accounts 
and  makii^  up  the  General  Imprest  ^Certificates.      [11th  August,  18^2.] 
Cap.  105. — An  Act  for  the  better  Support  of  the  Dignity  of  liie  Speaker  of 
the  House  of  Commons ;  and  for  disabling  the  Speaker  of  the  House  of 
Commons  for  the  titne  being  from  holding  any  Ofiice  or  Place  of  Profit 
during  pleasure  under  the  Crown.  [11th  August,  1832.] 
Cap.  106. — An  Act  to  enable  the  Officers  in  His  Majesty's  army,  and  dieir 
representatives,  and  the  widows  of  officers,  and  persons  on  the  compas- 
sionate list,  and  also  civH  officers  on  retired  or  superannuation  allowances^ 
payable  by  the  paymaster  general  of  His  Majesty's  forces,  to  draw  Ibr  and 
receive  their  half  pay  and  allowances.  [11th  August,  1882.] 
Cap.  107.-^ An  Act  for  regulating  for  three  years,  and  from  thence  until  the 
end  of  the  then  next  sessions  of  paifliament,  the  care  and  treatment  of  in- 
sane persons  in  England.                                          filth  August,  1832.] 
S.  1.  Repeals  9  G.  4,  c.  4,  and  10  Geo.  4,  c.  18,  but  existing  appoint- 
ments to  continue  fill  others  made. 

S.  2.  Defines  certain  words  used  in  the  act. 

S.  3.  The  Lord  Chancellor,  Keeper  «of  the  Great  Sed,  or  other  person 
entrusted  by  the  King's  sign  manual  with  the  care  of  lunatics,  to  appoint 
not  less  than  fifteen  nor  more  than  twenty  commissioners  within  London 
and  Middlesex  and  certain  places  mentioned  in  tiie  act,  to  be  called 
'^Metropolitan  Commissioners  in  Luqacy,''  of  whom  not  less  than  fimr  nor 
more  than  five  to  be  physicians,  and  two,  barristers;  such  commissioners  to 
grant  licenses  to  keep  lunatic  houses ;  each  physician  to  be  paid  £1.  per 
hour  whilst  employed. 

S.  4.  In  case  of  death  x>r  removal  others  to  be  appointed. 
S.  5.  Imposes  the  oath. 

S.  6  and  7.  Treasurer  or  clerk  to  be  appointed  and  take  an  oath. 
S.  8  and  9.  Meetings  for  the  granting  of  licenses  to  be  held  on  the.first 
Wednesday  in  November,  February,  May,  and  July,  in  each  year,  or  five, 
commissioners  to  hold  ^n  extraordinary  meeting. 
10  and  11..  In  all  other  parts  of  England,  justices  at  sessions  to  jg^ant 
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licenses  and  appoint  visitors,  namely,  three  or  more  Justiees  of  «tfee  peace, 
and  one  or  more  physician,  surgeon  or  apothecary. 

S.  12.  No  person  to  be  eligibfe  as  commissioner  tw  viator,  tior  to  act  as 
Justice  'in  granting  Kcense,  &c.,  who  Aall  have  been  interested  ynMn  two 
years  in  any  lunatic  house,  &c.  No  visiting  medical  men  to  attend  patients 
in  the  house  xnthout  special  order. 

S.  13  and  14.  Cleik  of  the  peace,  or  some  other  person  appointed  at 
sessions,  to  be  derk  to  fhe  visitoi^,  and  to  be  paid  out  of  the  comity  rate 
isuc^  remuneration  as  the  justices  shall  'fix.  Such  derk  to  be  allowed  an 
assistant  if  necessary. 

S.  15.  Fourteen  days'  notice  of  application  for  license,  aiid  a  plan  of  the 
house  to  be  licensed,  to  be  given  to  the  cleik. 

S.  16.  Detached  buildings  to  be  considered  part  of  the  house. 

S.  17.  tJpon  alteration  of  house,  plan  to  be  amended  and  notice  given. 

S.  18.  and  19.  Licenses  to  be  made  out  by  the  clerk,  at  the  rate  (besides 
the  stamp)  of  1  Os.  a  piece  for  each  insane  person  eonfmed,  not  being  a 
parish  pauper,  and  2s.  6d,  for  each  parish  pauper;  but  not  more  than  15/. 
to  be  paid  for  each  license.  Fees  may  be  reduced  in  certain  cases. 
Licenses  to  be  on  10s,  stamp,  and  sealed. 

S.  20  and  21.  The  proceeds  of  licenses  to  be  applied  towards  the  ex. 
penses  of  the  act.  Accoimt  to  be  kept  by  the  clerk  and  transnritted  to  the 
treasury. 

S.  22,  23,  24,  25  and  26.  Declare  ^at  no  person  shall  be  received 
into  such  a  house  without  a  license,  and  regulate  the  granting  and  Y^Svo- 
king  of  licenses.     Notice  of  refusal  to  be  sent  to  the  Home  Secretary. 

S.  2t.  Insane  persons,  ^c.  not  to  be  received  into  a  licensed  house 
wifhout  an  order  and  a  certificate  from  two  medical  practitioners,  accord- 
ing to  forms  given  by  the  act. 

S.  28.  Requires  fhat  persons  signing  the  cettificate  shall  have  visited  the 
patient,  and  makes  falsely  certifying  a  misdemeanout.  Persons  interested 
in  the  house,  or  whose  father,  son,  brother,  or  partner  is  wholly  or  in  part 
|)ropiietor  or  professional  attendant,  are  disqualified  from  certifying. 

S.  29.  Regulates  the  admission  of  pauper  lunatics. 

S.  30.  and  31.  Notice  of  the  admission,  death,  or  removal  of  eadh  pa- 
tient to  be  given  to  the  clerk  of  the  visitors  within  two  days. 

S.  32.  Statement  of  pauper  patients  dying  to  be  tansmitted  to  the 
clerk. 

S.  33.  Licensed  houses  containing  one  hundred  patients  to  have  a  resi- 
dent medical  man,  and  every  such  house  (not  kept  by  ^  medical  man) 
containing  a  less  number,  to  be  visited  twice  a  week. 

S.  34.  Commissioners,  &c.  juay  alter  the  periodical  visits  of  medical 
attendants. 

S.  35  and  36.  Houses  to  be  inspected  four  times  a  year  by  the  com- 
missioners, and  three  times  a  year  by  the  visitors  appointed  at  sessions,  at 
the  least ;  but  the  clerk  is  not  to  accompany  them,  unless  required  for 
some  special  purpose  by  them. 
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S.  37.  Commissioners  to  inquire  whether  Divine  Service  performed,  or 
why  omitted. 

S.  38  and  39.  Plan  to  be  hung  up  in  each  licensed  house,  and  commis- 
sioners and  visitors  to  make  minutes  of  their  visits,  to  be  transcribed  into 
a  book. 

S.  40.  Concealing  persons  from  inspection,  made  a  misdemeanour. 

S.  41.  Commissioners,  &c.  may  set  patients  at  libeity,  except  found 
lunatic  &c.  under  a  commission,  when  they  are  only  authorised  to  report. 

S.  42.  Upon  receiving  information  of  malpractices  on  oath,  commis- 
sioners may  visit  at  night. 

S.  43.  The  clerk  to  fiimish  information*  as  to  any  person  confined,  on 
order  from  the  commissioners,  &c. 

S.  44.  Annual  report  to  be  made  to  the  Lord  Chancellor,  &c. 

S.  45.  Transcripts  of  all  memorials  to  be  sent  to  the  metropolitan 
clerk. 

S.  46.  No  person  to  be  received  into  an  unlicensed  house  without 
order  &c.  under  pain  of  the  person  receiving  being  deemed  guilty  of  a 
misdemeanour. 

S.  47.  Copies  of  such  order  &c.  to  be  transmitted  to  the  metropolitan 
clerk. 

S.  48,  The  Chancellor  or  Home  Secretary  may  order  the  visitation  of 
persons  under  domestic  restraint,  but  not  of  patients  under  a  committee. 

S.  49.  The  Chancellor  or  Home  Secretary  may  order  commissioners, 
&c.  to  visit  public  hospitals,  asylums,  &c. 

S.  .50  and  51.  Orders,  &c.  relative  to  persons  dying  or  cured,  and  re- 
gisters of  private  patients,  to  be  delivered  to  the  Lord  Chancellor. 

S.  52.  Commissioners,  &c.  may  summon  witnesses  and  examine  on 
oath. 

S.  53.  Persons  offending  against  the  act  may  be  summarily  convicted 
before  two  justices. 

S.  54.  Form  of  conviction. 

S.  55.  In  all  indictments,  &c.  proprietors  and  superintendents  to  justify 
themselves  according  to  the  ordinary  course  of  law,  as  if  the  act  had  not 
been  made. 

S.  56.  Provides  for  the  recovery  (before  two  justices),  and  the  applica- 
tion, of  penalties. 

S.  57.  Gives  an  appeal  to  Quarter  Sessions^ 

S.  58.  Limits  actions  to  within  six  months,  gives  the  general  issue,  and 
treble  costs  against  the  plaintiff,  if  he  fails. 

S.  59.  Actions,  &c.  not  to  be  brought  ur  prosecuted  under  the  act,  ex- 
cept by  order  of  commissioners  or  justices. 

S.  60.  Clerk  to  enforce  act  and  recover  penalties. 

S.  61.  Prosecution  to  be  by  indictment  at  the  Assizes,  except  in  me- 
tropolitan districts. 

S.  62.  Act  not  to  extend  to  Bethlehem  Hospital,  nor  to  the  county 
asylums  under  48  Geo.  3,  c.  ^Q,  9  Geo.  4,  c.  40. 
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S.  63.  Not  to  extend  to  public  hospitals  or  institutions,  except  as  to 
visitations  and  transmission  of  names  of  patients. 

S.  64.  Act  to  commence  from  the  passing,  to  be  in  force  for  three 
years,  and  to  be  deemed  a  public  act. 

(Schedules  with  forms  are  annexed.) 
Cap.  108.— An  Act  for  amending  the  Laws  in  Ireland  relative  to  the  Ap- 
pointment of  Special  Constables,  and  for  the  better  Preservation  of  the 
Peace.  [15tli  August,  1832.] 

Cap.  109. — An  Act  fo  Settling  and  Securing  Annuities  on  the  Right 
Honourable  Charles  Manners  Sutton,  and  on  his  next  Heir  Male,  iii  con- 
sideration of  the  eminent  services  of  the  said  Right  Honourable  Charles 
Manners  Sutton.  [15th  August,  1832.] 

Cap.  110. — An  Act  for  the  better  Regulation  of  the  Duties  to  be  performed 
by  the  Officers  on  the  Plea  or  Common  Law  side  of  the  Court  of  Exche- 
quer. [15th  August,  1832.] 

S.  1.  Reciting  that  the  business  is  greatly  increased,  enacts,  that  there 
shall  be  five  principal  officers  on  the  plea  side,  (exclusive  of  the  Clerk  of 
the  Pleas,)  and  regulates  the  duties  to  be  performed  by  each. 

S.  2.  The  offices  are  to  be  held  during  good  behaviour,  and  the  officers 
to  have  such  assistants  as  the  barons  may  approve. 

S.  3.  Officers  and  assistants  not  to  act  as  attomejrs  or  agents. 

S.  4.  After  present  holder,  office  of  Clerk  of  ^Errors  to  be  filled  by  the 
senior  master  or  prothonotary. 

S.  5.  Attendance  to  be  as  directed  by  the  Court. 

S.  6.  Leave  of  absence  may  be  granted  or  deputy  allowed. 

S.  7.  Vacancies  in  certain  cases  to  be  filled  by  the  Chief  Baron» 

S.  8.  Office  of  Clerk  of  the  Pleas  not  to  be  again  filled  up.      .    . 

S.  9.  Regulates  the  filling  up  of  vacancies  in  the  offices  of  master  and 
prothonotary. 

S.  10.  Salaries  of  said  five  officers  to  be  fixed  by  the  Court,  and  paid 
from  fees  to  be  accounted  for  yearly. 

S.  11.  Present  clerk  of  the  pleas  to  receive  ah  annual  sum  provisionally. 

S.  12.  No  officer  named  in  pursuance  of  the  act  to  be  compensated  if 
office  abolished. 

S.  13.  Act  to  commence  from  the  passing. 

S.  14.  Act  may  be  altered  during  the  Session. 
Cap.  111. — An  Act  to  abolish  certain  Sinecure  Offices  connected  with  the 
Court  of  Chancery,  and  to  make  Provision  for  the  Lord  High  Chancellor 
on  his  Retirement  from  Office.  [15th  August,  1832.] 

S.  1.  Abolishes  the  offices  of  Keeper  or  Clerk  of  his  Majesty's  Hana- 
per,  the  Patentee  of  the  Subpoena  Office,  the  Registrar  of  Affidavits,  the 
Clerk  of  the  Crown  in  Chancery,  the  Clerk  of  the  Patents,  the  Oerk  of 
the  Custodies  of  Lunatics  and  Idiots,  the  Prothonotary  of  the  Court  of 
Chancery,  the  Chaff  Wax,  the  Sealer,  the  Clerk  of  the  Presentations,  die 
Clerk  of  Inrolments  in  Bankruptcy,  the  Clerk  of  Dispensations  and  Facul- 
ties, and  the  Patentee  for  the  execution  of  the  Laws  and  Statutes,  concern- 
ing Bankrupts,  from  August  20th;  1833. 
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S.  ^  Nothing  in  die  act  t6  determine  any  of  the  aiud  eBices  now  holden 
in  possession  or  reversioii  by  any  person  appointed  prior  to  the  1st  of 
June  last,  until  the  death  or  resignatieQ  of  such  person. 

S.  3.  Retiring  salary  of  5000/.  annexed  to  the  o&ee  of  Chaneeller. 
Cap.  112.— An  Act   to  authorise  the  Heieditaij  Land  Revenues  of  the 
-   Crown  in  Scothmd  being  placed  under  the  management  of  the  C<»nmi»t 

•  iianere  of  the  Land  Revenues.  [5th  August,  193^.] 
Cap.  11 3.-^ An  Act  to  continue,  until  die  Fifth  Day  of  April,  One  Thpu- 

sand  Eight  Hundred  and  Thirty-four,  CoB^KMilioni  of  Assessed  Taxes, 
end  to  grant  relief  in  certain  cases.  [15th  August,  189^.] 

Caf.  114.*— An  Act  to  amend  the  Laws  relatiiig  t»  Bfmkrupta. 

[15th  Aiigusl^  1832.] 

S.  1.  After  reciting  6  Qeoc  4»  a  16,  aad  1^2  Ofo.  4,  e,  56,  proyidfll 

Aw  the  custody  of  records  of  commissione  of  bankrapt,  &e.  theretoiipre 

entered  of  record. 

S.  2.  Commissioiu^  &c.  enrolled  before  September  1,  1325,  to  be 

•  deemed  effectually  enrolled  and  entered  of  record. 

S.  3.  Certificate  of  sueh  entry  of  ree<M:d  to  have  the  same  eflfect  as  if 
'   commission  issued  before  September,  182A. 

S.  4.  Any  judge  of  the  court  of  bankruptcy  empowered  to  order  lyiy 
commission,  &c.  to  be  enrolled,  and  officer  authorised  to  enter  on  record 

•  the  matters  directed  by  these  acta  to  be  recorded  on  application  of  the 
parties. 

S.  5.  Fiats  to  be  entered  of  record  on  the  appl^oation  of  ^^y  paT|y  in- 
terested. 
S.  6.  Regulates  tiie  fees  of  entering  on  rec<Mrd» 
S.  7.  In  case  of  the  death  of  witness  in  support  of  the  oominifsion, 
'  deposition  to  be  read  in  evidence,  but  in  such  c^ses  <H)ly  where  &e  party 
using  the  same  shall  maintain  some  right  &c.  which  the  baiikrupl  ipight 
<-  have  clfiimed  in.  case  no  commission  had  issued  i^ns^  him, 

S.  8.  No  fiat  to  be  received  in  evidence  unless  first  entered  of  record. 
S..9.  Proceedings  in  bankruptcy,  purporting  to  be  se^od  with  thf  seal 
of  the  court,  to  he  received  in  evidence. 

Sr  10.  Lord  Chancellor  empowered  to  direct  the  appropriation  gf  certain 

monies  appertaining  to  the  secretary  of  bankrupts'  account. 

Cap.  115. — An  Act  for  the  better  securing  the  Charitable  Donations  and 

*  Bequests  of  His  Majesty's  subjects  in  Great  Britain  professing  the  Ronsaii 

Catholic  Religion.  [15th  August,  1832.] 

This  statute,  reciting  that  it  is  expedient  to  remove  all  doubts  as  tp  the 

-   right  of  Roman  Catholics  to  hold  property  necessary  for  religious,  w^tship, 

education, .  and  charitable  purposes,  enacts  that  Roman  Catholics  shall  be 

in  these  reqiects  on  the  same  footing  as  Protestant  dissenters. 

Cap.  116. — ^An  Act  to  provide  for  the  Salaries  of  certain  High  and  Judieial 

Officers,  and  of  Payments  heretofore  made  out  of  the  Civil  List  revenues. 

[16th  August,  1832.] 
Cap,  117.-^^n  Act  to  Amend,  the  Law  relating  to  the  AppointQi^nt  of 
Justices  of  the  Peace  and  of  Juries  ^n  the. East  Indies* 

[16th  August,  1832.] 
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CU#.  tiS.'-An  Act  to  Restraia  for  Five  Yeavs,  in  certaia  Casos^  Party 
Proco«»<w»  in  Ireland.  [idtb  Augn^st^  1d2^.] 

Ca r.  119. — A&  Act  to  Amend  three  Aet»  passed  refipectively  in  the  Fouffth, 
FtfUi>  aod  in  the  Sei^ntb  and  Eiglrtb  Year»  of  the  Reign  of  His  late 
Ms^esty  King  George  the  Fourth^  paroi^iding  £09  the  Estaiblishing  of  Com- 
positions  for  Tithes  in  Iroktnd,  and  to  make  sueh  Compositions  p^nya- 

MBt.  [i6tb  Aug^sty  laats.] 

Caf.  120.-^Aii  Act  to  Repeal  the  Duties  under  the  Managemont  of  the 
Commissioners  of  Stamps  on  Stage  Carriages  and  on  Horses  let  lor  Hire 
ilk  Great  BritaiOy  and  to  grant  other  Duties*  in  lieu  tliereof ;  and  also  to 
Consolidate  and  Amend  the  Laws  relating  thereto.  [16tb  AuguatylS^.] 
Cikt.  121.<^An  Ad  to  enable  His  Majesty  to  carry  into  efiieet  a  ConYOiitton 
m»de  between  Hi»  Majesty  and  the  King  of  the  French  and  Emperoi  of 
aU  tbo  Rustias  and  the  King  of  Bavaria.  [l^th  August,  1&%2.] 

Cav.  I22.-«^An  Act  for  making  Provision  for  the  Lord  I|i§^  Cbanoelloc  of 
England  in  tieu  of  Fees  heretofore  rjBceived  by  him, 

[16th  August  1892.] 

S^.  1.  Autboiriies  £150,000  to  be  carried  to  the  fund  lor  ^Q  b^mefit  of 
the  suitors  of  the  Court  of  Chi^ncery. 

S.  ft.  Power  given  to  diange  securities. 

S.  3.  Money  to  be  called  in,  if  required,  tO  auswerdemanda  of  suitors. 

S.  4.  Repeals  so  mu^  of  the  53  Geo.  3,  c.  24,  as  relates  to  paynwRtl 
to  bo  made  by  the  Bank  and  the  Chancellor  to  the  Vico-Chancellor* 

S.  5.  £10,000  a  year  to  be  in  future  paid  out  at  the  Suitors'  Fund  to 
llw  Chsmcellor. 

S.  Q,  Officers  to  account  lor  fees,  and  pay  them  into  the  Baak  to  the 
CecDulit  of  the  Accountant-General. 

S.  f.  regulates  the  investment  of  money  so  paid 

S.  &&9.  Annuities  to  be  henceforth  payable  half*yearly  to  cartain 
'  officers  cyf  chancery  in  lieu  of  fees.  . 

S.  10.  Receipts  of  Accountant-General  to  be  sufficient  discharge. 

S.  II.  PerquisitesreceivedbyChanoellor  from  the  Clerk  of  the  Hanaper 
to  cease. 

%,  f2»  Certain  portion  of  salary  received  by  the  Chancellor  to  be  re- 
paid.       * 

S.  13.  Charges  formerly  payable  in  respect  of  the  chancellorship  to 
cease. 

S.  14.  Payment  of  costs  and  proceedings  under  the  act. 

S.  15.  Powers  given  to  the  Lord  Chancellor  by  the  act,  to  extend  to  his 
successors. 
Cap.  123. — ^An  Act  for  Abolishing  the  Punishment  of  Death. in  certain 
cases  of  Forgery.  [16th  August,  3832.] 

S.  1 .  Reciting  1  W.  4,*c.  ^6rwr«ctr,-That-where  any  person  shall  after 
the  passing  of  this  act  be  convicted  of  any  offence  whatsoever,  for  which 
the  said  act  enjoins  or  authorizes  the  infliction  of  the  punishment  of  death, 
or  where  any  person  shall  after  the  passing  of  this  act  be  convicted  in 
Scotland  or  Ireland  of  any  offence  now  punished  with  death,  whidi 
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offence  shall  consist  wholly  or  in  part  of  forging  or  altering  any  writing, 
instruB^nt,  matter,  or  thing  whatsoever,  or  of  offering,  uttering,  or  dis- 
posing of  any  writing,  instrument,  matter,  or  thing  whatsoever,  knowing 
the  same  to  be  folded  6t  altered,  or  of  falsely  personating  another,  then 
and  in  each  of  the  cases  aforesaid  the  person  so  convicted  of  any  such 

*'    ofl^nce  as  afbresaid,  or  of  procuring,  or  aiding,  or  assisting  in  the  com- 
mission thereof,  shall  not  suiier  death,  or  have  sentence  of  death  awarded 
*  against  him,  but  shall  be  transported  beyond  the  seas  for  the' term  of  such 
offender's  life, 

S.  2.  The  act  not  to  extend  to  persons  convicted  of  forging  or  altering, 
or  of  offering,  uttering,  or  disposing  of,  knowing  the  same  to  be  forged  or 
altered,  any  will,  testament,  codicil,  or  testamentary  writing,  with  intent 
to  de^ud  any  body  corporate  or  person  whatever,  oc  of  forging^' or' alter- 
ing, or  of  uttering,  knowing  the  same  to  be  forged  or  altered,  any  power 
of  attorney  or  other  authority  to  transfer  any  share  or  interest  of  or  in 
any  stock,  annuity,  ot  other  public  fund  which  now  is  or  hereafter  may 
be  transferable  at  the  Bank  of  England  or  South  Sea  House,  or  at  the 
Bank  of  Ireland,  or  to  receive  any  dividend  payable  in  respect  of  any 
such  share  or  interest,  with  intent  to  defraud,  &c. 

S.  3.  It  shall  not  be  necessary  to  set  out  any  copy  or  iac*simi!e  of  the 
fcH'ged  instrument  in  the  indictment. 

Cap.  124. — ^An  Act  to  Explain  certain  Provisions  in  Local  Acts  of  Parlia- 
'  ment  relating  to  Double  Toll  on  Turnpike  Roads.    [i6th  August,  1832.] 

Cap.  125. — An  Act  for  enabling  His  Majesty  to  Direct  the  Issue  of  Exche- 
quer Bills  to  a  limited  Amount  for  the  Purposes  and  in  the  Manner 

'   therein  mentioned ;  and  for  giving  relief  to  Trinidad,  British  Guiana,  and 
St.  Lucie.  [1 6th  August,  1832.] 

Cap.  126. — An  Act  to  apply  a  Sum  out  of  the  Consolidated  Fund  and  the 

.  Surplus  of  Ways  and  Means  to  the  Service  of  the  Yeaf  One.Thoilsand 

Eight  Hundred  and  Thirty -Two;  and  to  appropriate  the  supplies  granted 

in  this  Session  of  Parliament.  [16tb  August,  1832.] 

Cap.  127. — An  Act  for  appointing  additional  Commissioners  to  put  in 
'Execution  the  Acts  for  granting  an  aid  to  His  Majesty  by  a  Land  Tax, 
and  continuing  the  Duties  on  Personal  Estates,  Offices,  and  Pensions. 

[16th  August,  1832.] 
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Chancbrt  Reform  is  once  again,  as  it  often  again  must  be,  the  leading  tppic  id 
this  department.  After  a  good  deal  of  changing  and  wavering,  Lord  Brougham 
has  at  length  favoured  the  world  with  something  like  a  definite  plan.  Almost  all  of 
it  has  already  appeared,  in  detached  portions,  in  former  numbers  of  this  work,  and 
we  are  far  from  certain  that  it  may  Be  regarded  as  fixed  ;  but  we  will  briefly  sum 
up,  from  his  last  explanatory  oration  and  his  bill,  what  were  his  lordships'  inten- 
tions in  August  last. 

It  is  proposed  to  abolish  the  Report  Office,  and  remodel  the  Registrars'  and 
Masters'  Offices. '  The  consequent  savings  are  computed  at  31,0002.  a  year,  namely, 
in  the  Report  Office,  4,000i.  •  in  the  Registrars'  Office,  14,000/. ;  in  the  Masters* 
Office,  13,000/.    Copy  money  and  gratuities  in  the  Masters'  Office  are  to  be  done 
away.  The  Six  Clerks'  Office  and  gubpcena  Office  are  not  included  m  the  bill.  Those 
departments,  with  one  or  two  other  branches  of  the  system,  it  is  said  will  be  more 
conveniently,  introduced  with  one  or  two  other  measures,  which  will  be  rendered 
necessary  by  the  Act  2  &  3  W.  4,  c.  111.*  A  new  Court  of  Appeal  is  to  be  formed  of 
the  Chancellor,  the  Vice-Chancellor,  the  Master  of  the  Rolls,  and  the  Chief  Baron. 
The  judge  whose  decision  is  appealed  against  will  be  excluded  from  the  hearing. 
The  suitor  will  have  the  option  of  appealing  to  this  court  or  to  the  House  of 
Lords ;  but  the  new  court  b  not  to  be  appealed  from  except  in  the  case  of  a 
diversity  of  opinion  amongst  the  judges.    The  House  of  Peers  is  to  be  invested 
with  a  power  (there  is  some  doubt  as  to  it  now)  of  calling  equity  judges,  as  they 
now  call  common  law  judges,  in  aid.    The  political  functions  of  the  Chancellor, 
that  is  to  say,  his  presidency  of  the  House  of  liords  and  his  place  in  the  cabinet, 
are  to  be  disjoined  from  his  judicial  functions ;  and  the  judiciM  moiety  of  the 
Chancellorship  is  to  be  held  on  the  same  tenure  as  the  rest  of  the  Bench.    Iiord 
Brougham  is  of  opinion  that  the  salary  of  the  present  biform  Chancellorship  will  be 
quite  sufficient  for  the  two  parts  into  which  it  is  to  be  cut,  but  be  says  nothing  ^ 
to  the  proportions  he  has  iu  view.    In  effecting  these  changes,  he  thinks  certain 
changes  in  the  salaries  of  the  judges  will  be  necessary ;  and  he  avails  himself  of 
the  opportunity  to  inveigh  against  the  present  inferiority  of  the  salary  received  by 
the  Master  of  the  Rolls  to  that  of  the  Chief  Justice  of  the  Common  Pleas.    He 
ends  by  an  explanation  of  the  suitors'  fund,  which  he  contends  has  never  been  mis- 
appropriated by  parliament,  because  parliament  has  never  touched  .the  principal 
and  only  now  and  then  laid  violent  hands  on  the  accumulations  of  interest.' 

This  project  is  hardly  yet  ripe  for  debate,  and  when  it  becomes  so,  we  must 
approach  it  in  form.  For  the  present,  we  have  only  a  scattered  hint  or  two  to 
throw  out  First,  we  see  no  reason  for  giving  the  suitor  the  selection  of  his  court 
of  appeal ;  the  option  can  serve  no  other  purpose  than  to  enable  him  to  avail  him- 
self of  any  interest  be  may  happen  to  possess  with  the  peers.  Secondly,  the  pro- 
posed division  of  the  Chancellorship  ought  not  to  have  been  formally  announced, 
until  Lord  Brougham  was  prepared  to  explain  the  measures  with  which  he  intended 

*  Ante,  p.  525. 

'  This  Bill  differs  in  many  essential  particulars  from  Mr.  Spence's,  and  is 
evidently  in  opposition  to  bis  views. 
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IQ  accompany  the  alteration ;  for  instance,  whether  he  means  the  political  Chan- 
cellor to  belong,  as  now,  to  the  profession  of  the  law,  or  thinks  that  a  legal  function- 
ary in  tlie  cabinet  is  unnecessary.  We  rather  think  all  this  mast  end  in  having  a 
minister  of  justice  as  in  France.  Thirdly,  if  tlie  salary  of  the  Master  of  the  Rolls 
be  too  low,  raise  it  by  all  means  ;  bat  why  should  it  be  regulated  with  reference  to 
that  of  the  Chief  Justice  of  the  Common  Pleas,  who  has  greater  expenses  and  more 
work  f  As  to  their  relative  rank,  we  never  heard  that  precedence  depended  dpbn 
pay,"or  pay  upon  precedence. 

The  question  as  to  the  suitors'  fand  is  a  merely  specnlative  one,  as  it  Is  not' very 
likery  that  rightful  claimants,  sufficient  to  exhaust  it.  Will  rise  op,  but  Lord 
!Broagham's  notions  on  the  subject  are  the  very  opposite  of  sound.  Chancery  boasts 
of  being  the  nursing  mother  of  the  estates  committed  to  her  care, — if  she  now  and 
then  devours  her  nurslings,  she  is  not  the  only  mother  recorded  in  natural  histiory 
who  does  that — ^and  considering  her  only  as  an  ordinary  trusitee,  she  is  bound,  at 
any  rate,  to  manage  tlie  p'roperiy  as  a  moderately  prudent  pierson  would  manage 
his  own.  To  say,  therefore,  that  the  suitor  is  only  entitled  to  his  principal,  and  iliat 
the  interest  belongs  to  the  public  or  the  court,  is  in  direct  opposition  to  the  prin- 
ciples which  Lord  Brougham  is  hourly  called  on  to  enforce.  There  is  another  false 
notion  upon  this  subject,  of  which,  if  we  do  not  mistake,  he  has  also  condescended 
to  avail  himself  before  now.  On  proposing  to  create  or  raise  salaries,  it  has  been  said , 
the  public  have  nothing  to  do  with  the  matter,  for  the  salaries  in  question  will  be 
paid  out  of  the  suitors'  fund.  Now  the  suitors'  fund  is  to  all  intents  and  purposes  a 
public  fund,  if  it  is  to  be  regarded  as  disposable  at  all ;  and  parliament  should  look 
as  narrowly  at  payments  made  out  of  it,  as  at  any  other  payments  that  can  6e 
named. 

tn  the  same  speech  (August  15th)  Lord  Brougham  fairly  and  openly  avowed 
that  the  mftin  branch  of  his  new  Imnkruptcy  jurisdiction,  the  Court  of  Review,  had 
not  succeeded  to  his  wish  ;  that  it  was  underworked,  and  mtist  have  some  additional 
employment,  a^  a  part  of  the  insolvent  business,  transferred  to  it.  He  stated 
that  all  the  other  parts  of  the  system  had  worked  ^ell ;  and  on  full  inquiry  amongst 
traders  of  all  descriptions,  we  have  great  pleasure  in  confirming  the  account.  The 
official  Assignees,  in  particular,  of  whom  we  once  entertained  considerable  doubts, 
have  given  pretty  general  satisfaction.  The  inexorable  Sir  Edward  Sugden  not- 
withstanding declared  towards  the  end  of  the  last  session,  that  he  was  anxious  to 
move  the  repeal  of  nine-tenths  of  the  new  Bankrupt  Act. 

.  Lord  Brougham  has  secured  himself  a  bridge  of  gold  to  retreat  upon,  in  case, 
which  is  not  unlikely,  any  thing  should  go  wrong  with  the  ministry.  An  act  raising 
the  retiring  pension  of  the  Chancellor  has  passed.  We  regard  this  as  one  of  the 
'  most  injudicious  measures  Lord  Brougham  was  ever  guilty  of,  considering  his  bitter 
diatribes  at  Lord  Eldon's  money- getting  propensities;  and  awfully  may  it  tell 
'  against  him  on  some  future  question  of  confidence  or  character : — 

"  Tump  tempus  erit,  niagno  cum  qptaverit  emptum 
Intactnra  Pallanta,  et  cum  tpoUa  Isia  diemque 
Oderit."— 

The  only  redeeming- fea^hre  iii  this 'sorry  at^iiris  its  opehness. 

Many  of  the  bills  'mentioned  in  former  numbers  as  pending,  will  he  found  in  our 
Abstract  of  Statutes.  The  bills  founded  on  the  Real  Property  Reports  stand  over. 
It  is  understood  that  they  will  pass  eventually ;  and  so  most  probably  will  the  Re- 
gistration Bill.  But  too  much  doubt  and  discontjent  still  exists  concerning  it,  for 
the  measure  to  be  risked  for  a  year  or  two,  and  the  Report  of  the  House  of  Com- 
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monff  is  not  by  any  means  deoidve  eaovigh  to  put  a  stop,  to  .the  conUt)versy« 
The  j&ving  clause  in  favopr  of  soi^l  tnmsactlQQs,  indeed*  faJther  ^adds  \o^^  .jthan 
^minishes,  the  prevailing  vncettainty^  As  the  subject  excites  great  .iatefesf;,  ^d 
the  Appendix  is*n»t  generiilly  accessihl^j  we  have  given  a  saore  than  ordif^^^ly 
fuU  abstract  of  the  evidence.  .......  ,ct  v 

On  ilie  first  .of  August  hist,  a  petition  of  great  importance  wa&.pres^nte^  ^J)^^ 
House  of  Commons  by  Mr.  Fresbiield:  a  petition  from  the  Incorpprated  ^c^w 
Society,  pointing  out  the  inconveniences  of  the  judges'  chambers,  and  calUn^-for 
a  remedy.  We  have  more  than  once  invited  attention  to  this  object,  and  it  h^  also 
'found  a  pfaioe  in  the  Common  X^aw  Reports.^  Several  influential  members  addre«^d 
.the  Hoasein  support  of  tiie  petition,  and  bore  testimony  to  the  high  ch^^iacit^  ^d 
anticipated  usefulness  of  the  society  from  which  it  came«  Mr*  Hume,  after  ^ta^ng 
that  in  his  kst  visit  to  the  judges'  chambers  he  was  near  losug  the  tails  of  his  cpi^t, 
.said:  "  I  really  think  4hat  when  hundreds  of  thousands  are  thrown  away  Viiim- 
.pmsing  the  wilds  of  America,  the  government  might  devote  a  few  thousand^,  to 
this. most  useful  purpose.  I  am  convinced  that  the  present  inconvenient  build^i^gs 
-operate  in  an  extraordinary  degree  to  impede  tl^  administration  of  justiceu"  The 
Attomey«General,  Mr.  Hudson  Gnrney,  Mr.  Whittle  Harvey,  and  Mr.  IJppt, 
(followed  to  the  same  effecl;  the  latter  adding,  that  Mr.  Hume  might  esteem  him- 
self fortunate  if  be  escaped  vrith  the  loss. of  his  tail,  cofisideriog  what,  an  ^rmy,  of 
attorneys  and, clerks  are  generally  in  waiting  at  the  doors.  The  Chancellor  of.  ,the 
£xchequer,  we  are  sorry  to  say,  refused  to  pledge  himself  to  forward^the  olijectof 
the. petitiMii  which  he  evaded  under  ^ver  of  a  sarcasm  at  Mr.  HuraeV  newly 
•acquired  passion  for  architecture.  The  society,  doubtless,  .will  not  sufibr  the  matter 
•to  drop. 

Returns  of  all  the  judges*  salaries  have  recently  been  made  and  published*  It 
is  to  be  hoped  that  these  will  convince  the  public  that  no  further  reduction  cafl  be 
hazarded.  From  November  1828,  Uie  salary  of  a  puisne  judge  has  been  fixed  at 
,5,000/.  a  year,  from  which  a  deduction,  varying  between  6002.  and  90Q2.,  foii.cir- 
«ouit  expenses,  is  to  be  made.  Considering  the  average  incomes  made  by  leaders  of 
■the  bar,  and  the  ordinary  rate  of  living  in  this  country,  we  hold  that  the  ^ench 
•camiot  he  competently,  filled  for  less.  if 

Local  Courts  are  understood  to  form  the  more  immediate  subject  of  inquiry,  with 
the  Common  Law  Commissioners.  A  Report  on  Wills  and  Testamentary  Matters  by 
the  Real  Property  Commissioners  is  in  readiness,  but  it  cannot  be  printed  until, the 
.next  meeting  of  parliament,  A  number  of  new  orders*  made  under  the. power 
given  by  the  fifteenth  section  of  the  Uniformity  of  Process  Act,  will  be  prpjmnl  • 
.gated  very  shortly.  Hiey  ought  to  have  been  promulgated  long  ago,  as  the  ^will 
'Come  into  operation  immediately,  and  will  be  found  extremely  difficult  of  B|i4;^|ica- 
tion  by  itself.  ^ 

There  is  yet  another  commission  wliich  promises  to  be  no  less  interesting  tp  the 
legal  practitioner  than  to  the  statesman  or  economist — the  Poor  Law  Commission, 
which,  though  formed  of  unpaid  members,  is  by  no  means  less  active  than  the  rest. 
Their  first  proceeding  was  to  send  forth  printed  queries,  directed  to  the  persons 
most  actively  engaged  in  the  admihistration  of  the  poor  Iaw#;  one  set  of  queries 
being  framed  expressly  for  the  rural  districts,  and  anotlier  distinct  set  for  the 
towns.  As  answers  to  these  queries  came  in,  commissioners  itinerant  were  deputed 
from  the  Central  Board  to  examine  witnesses  on  the  spot,  to  inspect  booM  ^^^ 
visit  workhouses.    t)nring  the  last  three  months,  the  greater  part  of  the  country, 

»  6  L.  M.  296,  298. 
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including  almost  all  the  paridhes  distinguished   by  peculiar  management,  has 
been  visited  by  these  commissioners,  who  are  still  in  progress.     We  learn  that 
they  are  expected  to  complete   their   circuits   and   malLe  their   reports  in  the 
course  of  a  few  weeks.    The  state  and  progress  of  pauperism  in  some  of  tlie 
parishes,  and  the  corruption  of  the  local  authorities,  have,  it  is  reported,  been 
found  in  many  instances  to  exceed  all  prevalent  notions  on  the  subject.     In 
some  parishes,  the  inhabitants,  in  utter  despair  of  any  efficient  or  honest  local 
administration,  ardently  pray  that  the  government   will  take  into  its  hands  the 
administration  of  their  affairs ;  a  prayer  which,  in  the  present  state  of  things,  is 
not  likely  to  be  complied  with,    llie  landowners  and  larger  householders  of  the 
overburthened  town-parishes,  where  the  poor  chiefly  reside,  are  crying  oat,  and 
apparently  with  much  justice,  for  a  consolidation  of  the  parishes,  and  for  a  national 
or  at  least  a  county  rate,  the  object  being  to  reduce  their  expenditure  by  making 
the  more  wealthy  parishes  contribute  according  to  their  means.    In  one  parish, 
occupied  by  the  labouring  classes  of  a  town,  the  ^tes  are  15s«  or  20s.  in  the 
pound ;  in  the  next  adjacent  parish,  which  is  inhabited  by  wealthy  tradesmen  and 
gentry,  the  rates  are  no  more  than  from  3s.  to  68*  in  the  pound.    The  poorer 
parishes  say  to  the  wealthier  parishes :  "  we  lodge  and  sustain  the  casualties  of  the 
labourers  who  serve  you,  and  you,  as  receiving  the  benefit  of  their  services,  ought  to 
contribute,  not  only  at  an  equal  but  even  at  a  higher  rate,  for  maintaining  those 
labourers,  when  from  sickness  or  inability  to  obtain  work  they  are  obliged  to  seek 
parochial  relief."  In  London,  the  vestry  clerks  and  most  active  intelligent  parochial 
officers,  call  loudly  for  the  repeal  of  the  jurisdiction   at  present  exercised  by 
police  magistrates  over  parochial  cases,  and  the  establishment  of  a  central  office,  to 
which  all  business  of  the  sort  may  be  transferred.    Until  the  labours  of  the  com* 
missioners  are  closed,  no  determinable  propositions  can  be  expected  of  the  Board; 
but  we  are  informed  that  such  is  the  demand  from  all  quarters  for  an  alteration  of 
the  law  of  settlement,  and  especially  for  the  abolition  of  settlements  by  hiring  and 
service,  by  apprenticeship,  by  renting  or  purchasing  a  tenement,  and  by  serving 
a  parish  office,  that  these  several  descriptions  of  settlement  may  be  considered  as 
,  gone,  and  with  them,  at  one  fell  swoop,  a  good  half  of  the  business  of  quarter 
sessions — no  trifling  portion  of  the  means  if  support  of  the  junior  members  of  the 
bar !     The  abolition  of  settlement  by  hiring  and  service  has  long  been  pronounced 
inevitable.     The  only  question  which  the  demands  of  the  public,  and  the  evidence, 
leave  the  commissioners  to  determine,  is  between  settlement  by  residence  for  a  num- 
ber of  years — some  say  five  years,  others  are  for  ten  years — and  settlement  by  birth 
alone.    The  balance  of  opinion  seems  to  preponderate  in  favour  of  the  latter. 

Mr.  Sturges  Bourne  takes  very  little  part  in  the  proceedings  of  the  commission* 
We  hear  that  the  evidence  as  to  the  salutary  operation  of  his  act  U  full  to  a  degree 
which  must  be  highly  satisfactory  to  him.  The  chief  working  man  in  the  commis- 
sion is  Mr.  Senior,  whoss  instructions  to  the  assistant  commissioners  are  framed 
witli  great  ability,  and  have  been  generally  applauded.^    The  queries  for  the 

*  We  subjoin  the  concluding  paragraphs  of  the  Instructions,  from  which  a  notion 
of  their  spirit  may  be  caught : — 

"  A  brief  and  imperfect  outline  has  now  been  given  of  the  specific  points  of  in- 
quiry respecting  the  practical  operation  of  the  laws  for  the  relief  of  the  poor,  and 
the  manner  in  which  those  laws  are  administered.  But  there  are  two  general  in- 
quiries, to  which  each  specific  inquiry  may  be  made  subservient.  One  is,  the 
great  question  how  far  the  law  >vliich  throws  on  tiie  owners  of  property  the  duty  of 
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town  parishes  were  framed  by  Mr.  Coulson,  who  has  contrived  to  distinguish  him- 
self as  a  sound  practical  lawyer,  an  influential  public  writer,  and  an  accomplished 

providing  the  subsistence,  and  superintending  the  conduct,  of  the  poor,  has  really 
effected  its  object ; — how  far  the  proprietors  of  land  and  capital  appear  to  have  had 
the  power  and  will  to  create,  or  increase,  or  render  secure,  the  prosperity  and 
morality  of  those  who  live  by  the  wages  of  labour.  It  has  been  supposed  that  it 
was  to  the  43d  of  Elizabeth,  and  to  the  superintendence  which  it  forced  the  richer 
to  exercise  over  the  poorer,  that  we  owed  the  Industry,  the  orderly  habits,  and  the 
adequation  of  their  numbers  to  the  demand  for  laboar,  which  within  the  memory 
of  man  distinguished  the  English  labourers ;  and  that  the  idleness,  profligacy,  and 
improvidence,  which  now  debase  the  character  and  increase  the  numbers  of  the 
population  of  many  of  the  South-eastern  districts,  are  owing  to  the  changes,  partly 
by  statute,  and  partly  by  practice,  to  which  that  law  has  been  subjected.  On  the 
other  hand,  it  has  been  maintained,  that  it  is  the  natural  tendency  of  public  relief, 
however  purely  and  wisely  administered,  to  become  a  substitute,  and  a  very  bad 
substitute,  for  private  icharity  on  thc'part  of  the  rich,  and  industry  and  forethought 
on  the  part  of  the  poor :  that  the  pure  or  wise  administration  of  that  relief  is  tha 
exception,  not  the  rule;  that  it  has  more  frequently  been  used  as  an  engine  ta 
reduce  the  wages  of  labour,  or  to  shift  their  burthen  from  the  employer,  or  to  gratify 
the  love  of  power  or  of  popularity ;  that  where  real  humanity  has  been  the  motive 
for  interference,  it  has  been  so  little  assisted  by  knowledge  or  diligence,  as  to  pro- 
duce, or  aggravate,  or  perpetuate,  the  misery  which  it  was  intended  to  reFieve; 
and  that  the  system  appeared  to  work  well  only  while  balanced  by  an  almost  arbi- 
trary power  of  removal,  and  the  dread  of  the  workhouse,  and  while  the  range  of 
magisterial  interference  was  closely  limited. 

"  The  other  general  question  is,  how  far  the  evils  of  the  present  system,  or  rather 
of  the  law  which  allows,  or  at  least  does  not  prevent,  the  existence  in  every  parish 
of  every  different  system  of  abuse,  are  diminishing,  stationary,  or  increasing. 
There  can  be  no  doubt  that  any  change  in  tHe  poor  laws,  or  in  the  manner  of  ad- 
ministering them,  if  great  enough  to  be  extensively  beneficial,  must  be  attended 
with  immediate  local  suffering.  If,  however,  the  present  evils,  oppressive  as  they 
are,  appear  to  be  diminishing,  or  even  to  be  stationary,  it  may  be  more  prudent  to 
endure  tbem,  than  to  encounter  the  certain  inconvenience,  and  the  probable  hazard, 
of  any  extensive  alteration.  But  if  the  conclusions  drawn  in  the  House  of  Com- 
mons' Report  of  1817  be  correct, — if  it  be  true,  that '  unless  some  efficacious  check 

*  be  interposed,  the  amount  of  tiie  assessment  will  continue,  as  it  has  done,  to  in- 

*  crease,  until,  at  a  period  more  or  less  remote,  according  to  the  progress  the  evil 
'  has  already  made  in  different  places,  it  shall  have  absorbed  the  profits  of  the  pro- 

*  perty  on  which  the  rate  may  have  been  assessed,  producing  thereby  the  neglect 
'  and  ruin  of  the  land,  and  the  waste  or  removal  of  other  property,  to  the  utter 
'  subversion  of  that  happy  order  of  society  so  long  upheld  in  these  kingdoms ;' — if 
the  progress  of  the  evil,  even  during  the  short  period  that  has  elapsed  since  that 
Report  was  made,  may  be  traced  in  the  diminished  cultivation  and  value  of  the 
land ;  the  diminution  of  industry,  forethought,  and  natural  affection  among  the 
labourers ;  the  conversion  of  wages  from  a  matter  of  contract  into  a  matter  of  right, 
and  of  charity  itself  into  a  source  of  discord,  and  even  of  hostility ;  in  the  accele- 
rated increase  of  every  form  of  profligacy ;  in  fires,  riots,  and  organised  and  almost 
treasonable  robbery  and  devastation ; — if  such  be  the  representation  which  the 
commissioners  have  to  make  to  his  Majesty,  they  cannot  append  to  it  a  suggestioa 
of  mere  palliative  amendments." 
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economist,  at  once.  Mr.  Chad  wick  has  been  appointed  to  inquire  into  the  operation 
of  the  poor  laws  in  the  most  heavily  burthened  portion  of  the  M etro()oKs,  and  has 
also  visited  Berkshire.'  There  are  two  or  three  otlier  barristers  on  the  oonnnission, 
hui  they  have  not  as  yet  taken  any  prominent  part  in  the  proceedings.  It  is  ex- 
pected that  the  Lord  Chancellor  will  bring  forward  whatever  measure  the  govern- 
ment may  ultimately  resolve  to  adopt. 

^Towards  the  end  of  the  last  session,  our  promising  govemwent  renewed  their 
promises  of  a  new  system  of  municipal  police,  which  has  long  been  roost  earnestly 
desired  'by  the  most  respectable  inhabitants  of  the  country  towns  ;  and  the  trial  of 
the  BrTstol  magistrates  (now  pending)  will  add  not  a  little  to  the  evidence  of  its 
expediency.  But  a  new  system  of  municipal  police  implies,  we  should  suppose, 
new  municipalities ;  and  whether  our  government  will  adtjoit  itself  better  on  this 
perplexing  subject  than  the  French,  remains  to  be  seen.  Nothing  has  yet  been 
heard  0/  the  plan  which  one  or  two  members  of  the  administration  announced 
as  matured,  and  probably  such  professions  merit  little  more  reliance  than  Lord 
B»'ougham*s,  when  he  took  the  whole  duty  of  amending  or  superseding  the  poor 
laws  on  himself.  It  would  be  no  easy  inatter  to  name  either  of  them,  who^  from 
leisure  or  previous  qualification,  is  likely  to  have  prepared  such  a  plan  or  to  have 
been  crammed  with  one.  A  work  will  shortly  appear,  which,  by  revivirtg  public 
attention,  may  assist  in  brhiging  their  professions  to  the  test.  In  the  London 
Keview, — started  some  three  years  ago  under  very  able  editorship,  though  in  most 
inauspicious  times, — appeared  a  remarkably  good  article  on  Police,  which  attracted 
considerable  attention  at  the  time  both  here  and  abroad.  Conceiving  that  the 
re-publication  of  it  might  be  useful  at  the  present  time,  the  Archbishop  of  Dublin , 
with  his  wonted  zeal  for  the  diffusion  of  valuable  information,  proposed  to  thd 
writer  (Mr.  Chad  wick,  a  barrister  of  the  Inner  Temple,*)  to  reprint  it  in  anf 
amended  form  in  tlie  Appendix  to  his  Lordship's  Letter  on  Secondary  Punish- 
ments. In  correcting  it  for  this  purpose,  however,  it  was  found  that  such  large 
additions  would  be  necessary  as  must  bring  the  article,  originally  a  very  long  one, 
to  the  size  of  a  moderate  vofume ;  and  Mr.  Chadwtck,  by  the  advice  of  his  friends, 
has  consequently  resolved  on  pultlishing  it  as  a  distinct  Treatise  on  Police.  It 
wih  appear  very  shortly. 

''The  Committee  on  Sei:ondary  Punishments  has  made  a  Report,  which,  with  t!f<d 
ArchBishop  of  Dublin's  Letter,  will  be  reviewed  in  our  next.  * 

]^tr/  Serjeant  Spankie  has  been  made  a  King's  Serjeant,  and  Messrs.  Beames, 
swaiifetoh,  ilolfe,  and  Joy,  King's  Counsel. 

bourses  of  Lectures  are  announced  as  usual :  at  King's '(Jollege,  by  Mr.  Park, 
an3  at  the  London  tinivCTsily,  by  Mr.  Amos  and  Mr.  Austlh.  Mr.  Paik,  in 
ad^{i()n  to  his  courses  on  Politic  and  Scientific  Law,  announces  a  course  on  Con- 
veyaJibin'g,  which  cannot  fail  to  he  an  extremely  valuable  one.  Mr.  Amos  will 
pursue  the  same  course  of  instruction  (hy  lectures,  legal  conversations,  and  exami- 
nations intermixed,)  which  gave  general  satisfaction  before.  Mr.  Austin  will  resume 
mS'COurse  of  lectures  on  jurisprudence  on  the  8th  of  November,  suppressing  the 
maJU^r  contained  in  his  printed  lectures,  unless  the  members  of  his  class  shall  wish 
^iju(Qi|b9  deliver  it  orally.  There  is  also  some  hope  of  his  being  induced  to  prepare  a 
Oqqt^  on,  the  Roman  Law,  or  the  Law  of  Nations,  for  the  ensuing  session ;  but 
it  is  almost  too  much  to  ask  him  to  make  an  extraordinary  exertion  for  such  a 

^  Hic  Poof  Law  'Commissioner  before  mentiotied  and  ^he  gontlefflan  whoae  name 
occupies  so  distinguished  a  place  in  Mr.  ^entham's  will.  ' 
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iQ^^,  v^di^poe  q^  h^  li'it^^'tp  has  l^d.  ^ere  tl|«n  is  a  n^,  who,  had  bi^  lojt 
b^en  ^t^  ill  Q^xmn^it  wpyl^d  gp  far  tpwa^s  foiindinj^  the  fanie  oj[  a  UoiTersity ; 
wo^ld  dc^  ^Jl^at  Savig^y,  TbibavV^^^^W'^l*  9i*^^  '^'^  dQin|;,  f^nd  paftay^^  li^agp 
^aa  dp^;  j^t,  ivore^  foi:  wan/L  of  a  pi^blic  ^  appre9iate  hin^  h}s  epligbtened  pro^ 
j^ta  ^^niipyilpc^^  aa  contipg^lofl^  hU  beat  CPnc^pUona  are  ^ll^^^^d  a^  t^ej  bud[, 
^h^  aeed  >^  ^w«  ^  ^^^f^.  ^P^IV  ^J^^;  ^^.  ^^^  ^^ruyggliQ^i  ^;^akl^  and  rai^el^^ 
^f^i^of^^  tftfceMf^  ^Uii  there  ar«  ^pf»,  f^i^  every  one  is,  praiun^  bis  book,  awi  wbilsl 
^leic^  af^.  a^jf,  be  must  oo  qQj.  Should  they  b^  ceali^d,  aod  ope  of  the  two  sub^ 
jects  abovementioned  be  selected  for  i^  Goorsfe*  we  venture  to  express  a  hope  that 
tt^^  lAw.of  Rations  m^y,  bf:  tb^at  91^.  Wf  9pi^V  ^ith  refe^reoo^  to  imined^t^  in- 
terest aJi4  utility  ^  being  weU  awarei  that  ^h^  ^man  Iaw  is  at  the  bottom  of  etff 
U^t  19  b^t  in  thci  mod^  c^ntlnc^ntB^  systeap^^  qnd  of  much  more  than  is  ordinariljf 

WPPPMiPOHroWA'' 

§ir  Alb^t  F^ll,  a  jndg^  of  the  Court  of  Beview  in  {^krt^ptcy,  and  Mr.  Stepl^o^ 
|he  Ms^ter  in  C^panoery)  have  dif;d  yri^hin  thf)  last  ti^iree  months. 

^if  Albert  P^  vfi)S  pf  ^  goqd  fao^iiyi  and  regularly  educated  for  the  bar.'  lie  i^ 
^i(]  to  bavQ  led  a  gay  idl^  lif^  al  the  Universi^  i  so  much  so  indeed,  that  his  college 
{bcqu^jntan^  tyr^re  not  a  little  surprised  a(  his  (nixing  chpice  of  a  profession,  in  yvhlcb 
a  reasonable  share  of  application  is  gq[)erf^l|y  con^^d^red  necessity,  or  i)Sf ful  ^t  th^ 
lfs|^  Jq  as^  of  bU  ea^Iy  fi^enda  wiio  veptured  a  hint  to  this  e^i^t,  he  replied, 
tiiat,  for  all  that,  he  had  no  doubt  of  being  leader  of  the  Western  Circuit  withii| 
twelve  years  from  his  call  to  the  bar.'  He  got  on  however  very  fl^owly  at  %st ; 
and  so  little  prospect  was  there,  when  he  first  assumed  the  coif,  of  his  realising  his 
expectations,  that  the  able  author  of  "  Criticisms  on  the  Bar,**  of  whose  acute 
foggestions  we  always  gladly  ayail  ourselves,  exclaims :  "  I  cannot  penuide 
myself  that  he  ever  contemplated  the  good  fortune  be  has  experienced.'*  Indeed* 
with  Lens,  Gibbs,  and  Gifford  for  competitors,  it  was  a  neck-or-nothmg  step  to 
take  rank.  But  Gibbs  and  Gifford  were  promoted,  and  Lens  retired,  as  if  on  par- 
pose  to  make  way  for  him ;  and  the  object  of  Sir  Albert  FeU's  ambition  was  at- 
tained, though  there  were  still  both  sound  lawyers  and  able  advocates  to  contest  it 
with  him.  After  enjoying  the  fruits  of  his  victory  for  some  yearsy  he  rather  unac- 
countably retired  from  the  bar.  It  has  been  rumoured  that  Mr.  Serjeant  Wilde 
drove  him  off,  but  this  notion  is  hardly  reconcileable  with  his  undoubting  confidence 
in  himself,  and  the  qualities  he  really  possessed  to  justify  it.  Though  unequal  to 
those  grand  occasions  where  a  high-toned  eloquence  shines  out,  few  men  were  ever 
better  fitted  for  those  commonplace  cases  of  which  the  hr  greater  part  of  nisi  prius 
)»i«|U)ess  fymsi^ts.  Hia  tact  in  such  matters  was  almost  unerringi  and  his  exapi- 
nat^on  of  a  slog^sb^  stupid  or  unwilling  witness,  was  inimitable.  '  Then  be  was 
always  sure  to  place  himself  on  the  best  possible  footing  with  common  jurymen, 
with  whom  be  kept  up  a  constant  communication  by  the  eye ;  and  his  volubility  im- 
posed itself  on  ordinary  assise  audiences  for  eloquence.    We  must  say  we  never 

*  The  best  modem  book  on  the  Law  of  Nations  is  the  following  :  Cours  de  Droit 
Publie,  JtUeme  et  Eiteme,  par  Le  Cammandeur  Silvestre  Pinheiro  Ferretra,  Mmittre 
d'Etet  de  S.  Jtf.  T,  F.^c.  2  torn.  Paris,  1830.  The  highly  distinguished  author 
of  this  work  has  also  published  a  proposal  for  a  code  of  Public  Law,  which  is  well 
worthy  the  attention  of  European  statesmen. 

>  At  St.  John's  College,  Oxford. 

'  This  was  said  to  the  Rev.  £.  Taylor,  late  of  Shapwick  House  in  Somersct- 
shire,  from  whom  the  writer  had  the  anecdote. 
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beard  an  educated  man  of  Sir  Albert  Pell's  rank  in  sodety  speak  worse,  so  fiv  as 
taste  or  even  grammar  is  conoemed.  His  words  were  neither  the  right  words  nor 
in  the  right  places,  bot  he  had  plenty  of  them,— as  Johnson  said  of  Churchill, 
lie  was  a  tree  that  only  bore  crabs,  bat  bore  a  great  many  ;  and  sach  occasionally 
was  the  effect  of  his  eager  and  sealoasthough  disjointed  elocution,  his  thick-coming 
though  inconsequential  sentences,  bit-by-bit  evolving  the  argument  till  the  whole 
was  vividly  brought  out,  as  to  have  dnfvrn  forth  the  sarcastic  commendation  of  the 
present  Chancellor, — that  if  not  e/oquence,  it  was  pelloquence,  and  deserved  to 
have  a  chapter  in  books  of  rhetoric  to  itself.^ 

In  the  interval  that  elapsed  between  his  retirement  from  the  bar  and  his  promo- 
tion to  the  Bankruptcy  Bench,  be  played  an  active  part  as  a  Middlesex  magistrate, 
and,  with  all  his  display  of  intemperance  in  that  capacity,  must  be  allowed  to  have 
done  good.  What  led  Lord  Bnragbam  to  select  him  for  a  bendi  of  justice,  it  is 
difficult  to  explain, — probably  some  private  or  party  predilection ;  for  we  defy  any 
man  to  name  an  individual  of  competent  station  who  would  have  been  prcmounced 
by  acclamation  so  utterly  unfit  for  a  judge.  Luckily,  the  nature  of  the  court  did 
not  allow  him  many  opportunities  of  exposing  his  want  of  judgment,  tempef  and 
hw,  for  he  availed  himself  of  the  few  that  he  had.  It  is  understood  that  the  vacant 
seat  in  the  Court  of  Review  will  remain  untenanted. 

Mr.  Stephen  died  so  recently  that  we  are  obliged  to  postpone  our  notice  of  his 
life. 
'■    Oct,  96th,  IWt.  '  ' 


-    '  The  anecdote  related  m  our  second  volume  (p.  578)  was  of  him.    It  was  during 
the  celebrated  Portsmoath  case  that  the  above  remark  was  made. 


ERRATUM. 

Page  436,  line  27,  instead  of  '*  whose  permission  tDOsindispemably,  and  in  the  first 
instance  necessary,*'  read,  *'  whose  permission  was  indispensable  in  the  first  instance" 
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NOTICES  TO  CORRESPONDENTS. 


J.  C.  G.  lias  oar  thanks ;  we  shall  avail  ottrselves  of  his  commnnieattoo. 

We  will  write  by  the  first  opportunity  to  ilr.  H.  of  Edtnbargh* 

The  gentlemen  who  complun  of  the  temponu'y  discontinaance  of  the  articles^ 
Mercantile  Ijaw,  are  assured  that  they  cannot  regret  it  more  deeply  than  onraelfes. 
Those  who  know  the  writer  will  be  at  no  loss  to  account  for  it,  and  those  whodon^^t 
are  iDlbrmed  that  he  is  a  candidate  for  the  honour  of  a  seat  in  Parliament,  whii^, 
we  are  obliged  to  own,  his  acquirements  and  taleots  render  no  unreasonable  obj^t 
of  ambition,  howeirer  we  may  suffer  from  the  circumstance.  We  have  half  a  paper 
in  hand,  and  he  faithfully  promises  to  continue  his  labours  more  unremittingly  than 
ever  before  long. 

We  decline  inserting  Mr.  Whittle  Harvey's  communication.  Both  in  pamphlets 
and  speeches  he  has  again  and  again  challenged  inquiry  into  the  ground  of  bis  ex- 
clusion from  the  Bar.  He  cannot  assert  that  he  was  dragged  before  the  public  by  us; 
and  it  is  therefore  absolutely  preposterous  to  say  that,  because  we  made  an  obser- 
vation or  two  on  bis  case,  we  are  bound  to  publish  a  reply  four  tiroes  as  long  as  wlnt 
he  designates  our  attack,  and  reprint  letters  which  are  already  before  the  pnblic  in 
print.  We  consider  Mr.  Harvey  a  clever  man,  and  a  useful  member  of  P^m^ 
liaroent,  but  we  adhere  to  what  we  said  fornrerly,  that,  in  our  opinion,  h^s  rejection 
was  right. 


UST  OF  NEW  PUBLICATIONS. 

The  Law  and  Practice  of  Elections  (for  Scotiand)  as  altered  by  the  Reform  Act, 
&c.  including  the  Practice  on  Election  Petitions ;  also  showing  the  Duties  to  be 
performed  by  Sheriffs,  Sheriff  Substitutes,  Sheriff  Clerks,  Town  Clerks,  &c.  In 
respect  of  the  Registration  of  Voters.  With  an  Appendix  containing  the  9  G.  4. 
c«  2$,  regulating  the  presenting,  prosecuting,  and  trial  of  Election  Petitions  to  the 
House  of  Commons,  and  the  2  &  S  W.  4.  c.  64,  bemg  the  Reform  and  Boundary 
Act  for  Scotiand,  together  with  the  Schedules  and  Tables  thereto  annexed.  By 
Charles  F.  F.  Wordsworth,  Esq.  of  th^'Inner  Temple.  In  8vo.  Price  lOs.  6d, 
boards,  pages  186. 

A  Practical  Treatise  of  Assets,  Debts,  and  Incumbrances.  By  James  Ram,  of 
the  Inner  Temple,  M.  A.  Barrister  at  Law.  In  Bvo.  Price  1/.  Is.  boards,  pages 
645. 
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Complete  Election  Guide.  The  Reform  Act,  S  W.  4.  c.  45,  Dissected,  Arranged, 
and  Ulnstrated  by  a  Commentary  on  its  varioas  provisions  with  reference  to  the 
general  Law  and  Practice  of  Elections,  directing  Electors,  Candidates,  and  Officer 
in  the  Prosecotion  and  Exercise  of  their  Rights  and  the  performance  of  their 
Duties;  with  the  Boundary  Act  9  ^  3  W.  4.  c^  64.  %  George  Price.  Esq.  of 
the  Inner  Temple,  Barrister  at  Law.    In  ISmo.    Price  9s.  6d.  boards,  pages  ^4. 

Thoughts  on  Secondary  Punishments*  in  a  Letter  to  Earl  Grey.    By  Richard 

Whately,  D.D.,  Archbishop  of  Dublin.    To  which  are  appended,  two  articles  on 

Transport^jUoi^  to  Ijlew  3outh  Wajfs,  and  on  Seo9D4^ry  Pnij^shmenjtft;  and  syme 

Observations  on  Colonization.    London.    October,  pages  204. 

[We  shall  review  this  work  in  b^t  next  number.  The  articles  appended  are 
an  article  by  the  Archbishop  himself,  originally  printed  in  the  London  Review, 
since  dropped ;  and  the  article  on  Secondary  Punishments^  which  appeared  in 
the  fifteenth  number  of  the  Law  Magazine.  J 

The  Principles  of  Conveyandng,  designed  for  the  use  of  Students,  with  an  Intro- 
duction on  the  Study  of  that  Branch  of  Law.  By  Charles  Watkins,  Esq.  of  the 
Middle  Temple,  Barrister  at  Law.  Eighth  Edition,  with  large  additions,  containing 
the  law  relative  to  the  creation  and  Transfer  of  Estates  and  Interests  in  real  and 
personal  Property.  By  John  Merrifield,  Esq.  of  the  Middle  Temple,  Barrister  at 
Law.    In  Royal  8vo.    Price  12.  8f.  boards,  pages  750. 

[The  titie  page  of  this  work,  from  the  glance  we  have  taken  of  its  eentents, 
seems  to  give  a  very  inadequate  notion  of  its  character.  It  appears  to  be 
in  reality  a  compfete  and  orifpuial  elemenlvry  Treatise  pn  the  Iaw  of  Real 
property,] 

The  History  and  Results  of  the  Pfeseat  Capital  Punishments  in  England,  to 
which  are  added,  Full  Tables  pf  Convictions,  Executions,  &c.  Part  I.  By 
{iamphry  W.  WooIrych«  Esq,  BiMprister^^  X^tw. 

A  Collection  of  Statutes,  cQ^j^ristng  all  the  Public  Acts,  Civil  and  Criminal,  lm}\ 
and.  Scpt^,  the  ac^  relaj^ii^  to  the  Coloqie?,  find  the  Metropolitan  Cemetery  Act, 
]fam^  jui «  W,  4»  Wd  »  &  3  W.  4.,  with  notes,  showip^  thp  alteration  made  in  tiiq 
law  by  each  Statute.  By  Alfred  S.  Dowling,  Esq.  of  Gray's  Inn,  Barrister  at 
Law.     In  12mo.    Price  18s.  boards,  pages  904. 

A  Practical  Treatise  on  the  Law  concerning  Lunatics,  Idiots,  and  Persons  of 
unsound  mind,  with  an  Appendix  of  the  Statutes  of  England,  Ireland,  and  Scot- 
land, relating  to  such  persons,  and  Precedents  and  Bills  of  Costs.  By  Leonard 
Shelford,  Esq.  of  the  Middle  Temple,  Barrister  at  Law.  In  8vo.  Price  1/.  8s. 
Pages  866. 

What  are  Courts  of  Equity  f  A  Lecture  delivered  at  King*s  College,  London, 
April  6, 183S.  By  J.  J,  Park,  £«<}•  Barnst^er  at  I^w^  Doptpr  of  Law  of  Gottingen, 
the  Professor  of  English  Law  and  Juruprudence,  London.  1832,  pages  32. 

[this  app^rs  to  be  Utde  mom  tfaap  si  panphnne  of  Btaek^top^*?  ^bscrva- 
ti«o»OQ  Sqiiilgr«  in  tbe  Tl^rfl  3p^  of  ik»  Cofup^ntf^ries^  f^,  27.] 
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